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Construction Enginser, Ciuil Respondent (s)
—Enginsering Division, VSSC, Trivandrum & 2 others

’

Mr NN Sugunapalan, SEGSC ___Advocate fc;_r the Respondent (s)

& .

The Hon'ble Mr. AV Haridasan, Judicial Member

P

Whether Repbrters of local papers may be éllqwed st_t)ae the Judgement? %

To be referred to the Reporter or not? / . y V)

Whether their Lordships wish to see the fair copy of the Judgement ? A

To be circulated to all Benches of the Tribunal? k/( (/7 ,
JUDGEMENT

. (Mr AV Haridasan, Judicial Member)

\

In_ﬁhis aﬁplica;;an piled under Sectiom 19 of the

Administrative Tribunals Act, the Spplicaat working as Tradesman
- 'B* in Civil Engingéring Division, Department of Space, VUSSC,
Trivandrum has prayed'that the order dated 30.4.1987 issused by
: : o

the first raspondent’placing him und;r suspension at Annexure-
A1, the panélﬁy order dated 6;3.1989 at Annexure-A4 and the
éppelléte order atMAnngxura-Ag ﬁatad 8/12.2.1990 issued by

~

the sscond respondent rejecting his'appeai against tha
] v
Annexure-A4 order may be quashed and that th; respondents
' may be directed to pay him full éay and/ailouances'dufing
the period of su9pension and also to conside¥ him for promotion
to the higher grade of Tradesman'D' with effect from the dats

¢
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on which his juniors were so'promotad witﬁzall‘cansequantial.
benefité including'arrears of pay and allouances.. The facts
of the case as averred in the applicationrcén be briefly
stated as fdllows.

2. | The applicant while Qorking as Tradesman 'B' in the
Civil Engineering Division, VSSC, Trivandrum was placed
under suspension vide Annexure-A1 order dated 30.4.1987 on
the ground'that a criminal cése was uﬁder investigation and
also as @ disciplinary proceedings ;%% contémpléted against
him. vThe;eaPtervhe'waé 5erwed uith the charée sheet dated
6.7.1987 alleging that he while functioning as Tradesman'B}
CED, Thumba entsred quartér'No;UIIi/61, VssC Housing Colény 
on 7.4.1987 after 1215 hrs. for official work of taking
méasurament, molested Smt.Kamalesh; wife of Constable Shri
Balwan Singh, CISF and snatched awvay a gold chain belonging
’to her and weighing one thola aﬁd that by thé,abova said act
of moral'tufpifude he had agted'in a manner unbecoming of a
Government servant in violation‘of Rule 3(i)(ii)(iii) of ccs
(ﬁonduct)'RulQS, 1964, Thelapplicant in his uritten statement
of defeance denied the charge and requested tha§ thé deparfmental
ingquiry conﬁamplated shauid bé dgferred ﬁntil th; disposal of
the criminal case by the Judicial:ﬂagistéate of Seéond Class,
v Hhak o
Trivgndrumf Houever,\the first respondentkgfhe Disciplinary -
Authority ordered an énquiry. buring the~penaency_q? the
aﬁduiry the applicant uas écquittad by the Judicial Magistrate
nfvsecond elass Trivandrum in CC 390/87. Though the applicant
' P eentad - '
filed ag;?Ppeal prayinglfor ?evocation of suspension after that

judgement in the Criminal Case, the second respondent did not

consider that. The Inguiry Authoiijy/SUDmitted his report
’ ’ 0003/-
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holding the charge against the applicant as proved. The

Disciplinary Autharity coﬁcurred'uith the finding of the.

Inquiry Authority and imposed on the applicant a penalty of
reéuction of pay by tuo stages in the time scale of pay Rs.,
1150~25-1500 for'a'periaa of tuo years with ef?ect.from the

aate on which theiapplicant assuméd charge uifh a further diractiqn
that he Qauld not earn increment of pay during the period of
redﬁction;' THe Disciplihary Authority took a decision regarding
_the'guilt of the applicgnt without supplying him a copy of the
Inquiry Report. Id_the puniéhmént ﬁrder, Annexure;ﬁ4 itéelf.

the fifst respondent ﬁad revéked.the suspensiocn of the gpplicaﬁt
and proposed, to pay him only_subsistanceAallduadcg during the
period of saspehsioh-ana thaf'this period mould not bs traate&

as duty. Thé-apﬁ}icant was given an oépértunity to méke repre=-
sentation against the said pro@oéal; Aggrieved by the Annexure=A4.
order, the applicant preferred an appeél on 19.4,1989 béforg the
sécond responﬁant.' Heh$d contended in thévappeal memdfandum that
'ltha findiﬁgs of the Inquiry Autharity'acceptadvby‘the Disciplinary'
'Aathority was absolutely perverse and:unuafranted by the evidence
an reﬁord and that his suspension was uholly un justifiable. The
.Appellate Authority has dismissed ﬁhé appégl'éﬁd confirméd the puni=-
shmenf by_thé impugneé order,'Anhexure-AQ. The grievance of ths
applicant isvﬁhat the finding of éhevlﬁduiry Authgority that hg is
guilty, is unsuétainable, thatithe Disciplinary AUthority has accept=-
ed this ﬁerverse'finﬁing Qithout any apblidatiop of mind to the
evidence oﬁ,record, that tﬁe Appéilgte'ﬂuthority also has failed

to consider the grounds raiSQd'by him in appeal and that the order
to treaf'the period aflsuspension as non-duty ié égainst law. It
‘has been further avgrred-that by reason of the suspension and

l004.'. -
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the unmerited punishment, he has been overlooked in the
matter of promotion to\the‘cadre of Tradesman'D' and that this
" has caused great unjustice to him. The aﬁplicant prays that
-the impugned arderé may bé'éet aside gnd the respondents may
be directed to pay him fdll pay'and alléuances for the period
of suspension and to consider him for promotion on the date on

which his junior was promoted to the grade of :.Tradesman'D’,

3. ' The impugnad ordar; have been sought to be justified

by fhe respondents in_their'raﬁly gtataméqt bn the grounq that
the Disciplinary Authority depdhding upon the evidence available
has found the charge praoved and that the appaal has been dlspamxh
of by the Appellate. Autharlty advertlng to the grounds raised
therein and that therefore the lmpugned orders are quite in

order.

4. | we'haée heard the arguments qf‘tha learned counsel on
 either gide and have gffg,perused #he dbcuments.produced and
also the Pils relating to‘the ihquiry made aﬁailable for our
perQ3al by ﬁhe learned caunsél éor:the requndents.‘ The
’disciplinary prbceeaings againéﬁ ths'épplicant was commenced
a?ter-a prelimlnary inquiry by tha Dlsc;pllnary Authority on
. alleged to have been
raceipt of a compla;:ﬁéﬂgge’by Smt. Kamalesh, ulfe of Shri
Balwan Singh forwarded by one Shri I'AY Thampi, Commandant of
, CISF, Vssc on 8.4.1987. The report of Shri WV Thampi ana the
complainﬁ alleged: to have been made by Smt Kamalesﬁ have been

in this case
pruduced and marked as Annaxure-RLiﬁ“anllsh translation of

forwarded by Shri- Thambi .
the complaint of Smt.Kamalesh/reads as follows:
aH
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"I Mrs.Kamalesh, wifs of CISF Constable
Balwan Singh Qr.No.8/61 of USSC Housing
Colony today on 7.4.87 was alone in my
quarter., At that time by about 12-15 Hrs
one employee from VSSC, CED came to my °
quarter saying that he wants to take the
meagurement, Accordingly he took the .
measurement of bathroom kitchen and latrin
.and within 2-4 minutes went out. APter
five minutes the éama parson came back

and said thét he has to take the measure-
ment again as the quarter numbef_confused(
He went inside the bathroom. At that time
I was cooking food. He asked me to hold
the tape and help him in measuring. When
1 took the tape and bend down ..he teased
me and put his hands on my cheeks. I went
running outside to be awvay from him and he
also went outside and tfied ;a escaps. I
followed him upto Mr.PRC Pillai's quarter
and at that time he went away running.
When I went back to my quarter the godd
chain which was putting in my neck found
missing. I went with Mrs.Balan, Qr.No.8/41 -
and complainted about the incident,

I can recognise him on seeing.

I Pully agree with the above facts.

’

5d/-
- Kamalesh
: : W/o Balwan Singh
Dated: 7.4.'87 . Qr.No.8/61"

~

Along with the chérga'shaet,Annekure-ﬂz, the léttervissued by
thevCommanéant,:CISF along uith’the complaint of Smt Kamalash
uaéialso annaxed. in his explaﬁation submit£ed to the charge
sheet, the applicant had stated that on 7.4.1987 at aboﬁt

12 noon he had gone to thse Quarter No.8/61 far.takihg measure-
mant'as.was required ﬁfficially, that ?he inhabitant told somae-

thing to him which he did not understand, that hs did not do

anything as allsged in the complaint and that he is innocent
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of the charges lsvelled against-him. Names of 7 witnessas
namely, 1. Smt“Kamalaslh, 2.5hri VU Thampy, 3.shri K Babu,

4. Smt Balan, S.iShgi Jose Maria; 6. sﬁri Arumugam and‘

7.§hfi Nirmaldas were also shoun as Annexuré-IU charge sheet.
From the Pile relating to the inquiry it is ssen that Smt.
‘Kamalesh and Shri UU‘ThamQy were not‘exaﬁined'and the other

S witnesses were examined., The evidence of the First.thrae
vitnaesses examined befafe the Inquiry Ufficer namely, Shri Jose
Maria, Shri Arugumuga% and Shri &irméldés only show that the;

' applicanf was assigned the wak of faking measure@ent~in
quarters and that‘in‘the noon of 17.4.1987 havuaé in the vici—
nity of quarter No.8/61 in the VSSC Haﬁsing Colony. This
agspect of the qharge'is not disputed by ths éﬁplicgnt. ‘Ha
has admitted that ha‘ﬁ%iag affiéially requirédvgqsé to tha
quarter No.B/Gl:?r.taking measuramenté. But the evidence of
these three vitnesses does not implicéte.the apélicant with
tha allegéd.oucﬁrrenca at all, Thatﬂgyr_tuo QiﬁnBSSQS'examinéd
are Mrs Balan‘and Mr Babu. PU-4 Mrs‘Balén has sworn that on
7.4.1987 Mrs Kamalash'stayiné in Quarter No;8/61'in ﬁhe Housing
Colony uéqt to her house at noon aqd'Said that he wanted to
make a phone call.uahér husband;ij that as she did not under-
stand Hindi amd was nat able to foliou-what.mgs Kamglash said,
she took Mrs Kamalesh to Mr Babu, the PU-5 and that she did
not npta any abnarmality.in the behaviourvof,mrs Kamalesh,

e has also stated that she did not say-anythig to Mr Babu
in this connection. PW=5 Mr Babutﬁs in chief»examinatidn stated

/\/ ‘ o ’ ‘. . 007000
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that on 7.4.1987 at noon Mrs Kamalesh along with Mrs Balan
came to his quartsrs and»mrs Bélan told him that a person who
went to take mesasurement in quartefs_of Mrs Kamalesh beshaved
towards ha; in an indscent manner, and that on inquiry he cams
to knaw that it was a person known as Sivankutty of the CED who
vent tc.taka measursment in tha éuarters of Nfs Kamalesh., He
has also sworn that he paésad on this pessage‘to the duty
officer. In cross-examination he has sworn thaf he came to knou
that Mrs Kahalesh had made a complaint to thé Police stating
that Sivankutty héd_snaﬁchad har_chain and fﬁat he could not

believe that her cqmplaint was true. To a pointed question

: - as to ) ‘ :
to mr.aabuﬁétiig/mrs‘ Balan told him, the PW=S5, Mr.Babu has

- _ ‘ who :
sworn that she told him that,ﬁﬂaperson[piif/gg/%aka measurement,

 caught.hold-of Mrs;Kamalash,'and that when Kamalssh resisted
he run away. - This is all the evidence. The complaint alleged
to haﬁa besn madse 5y Kamalesh has not beén marked as evidence

' . ant '
in the enquiry, sincs gifg&xxnﬁ the compla%gé/yasvnot examined,
" The person who Porwarded the complaint namely, Mr.VV Thambi
was also nét axaminadfﬂegarding the non-examination of Mrs;
Kamalesh,'the Enquiry Officer in ﬁia:aport sfated that, in
casaes whare the complainant ;3 an gutsider, it is-not necassary
that the complainant should be examinad in i;J departmental
enquiry, and that the non-examination of the complainant
would not make the enquiry invalid. Reliance was placed
byvthe Enquiry Officer to support this view on thé decisién
of East'India.Hbtels Vs. Workmen and others, reported in
1974.All India Service Law Journal-175, The non-examination

e

, .8/
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ﬁf Shri U.G.Thambi-uho‘fnnuarded-tha‘comp;aint alleged to

‘have Been lodgea by-Smt.Kémalash has also been considered |

by the Enquify foicer tn.be of no consequenca;as according
to the.EnQuiryFOfficer, Shri Thambi.uag not a material
uitness as ﬁa.had':bnly;\foruarded the complaint. The

o complaiht alléged to hava bgen lodged by Kamalesh was also

notxmarked as axhibit iﬁ the aﬁquiry becausé thds., document:

wasg: not proved:by any witness. Even according to the

Enqui:y bfficer ggyxgagsxukx,‘ x£&nxxk out of pha 5 uitnessaé
éxéminéﬂ in suppor;‘of the charge, the deposition éf 3 wit-
' nesses othaf than Mrs, Ba}an and Mr.Babu did not throw any
light inorder to'prQQa ﬁhe cﬁarge as théy uere ndt witnesses
to thé incident repﬁrted upnﬂ;  §31ying eh the testimonies
of Mrs. Balén’and mf;Babu,'the Enquify Officar‘ﬁaS'bome to
 thé conciusion that tﬁe charée,tﬁat the applicant while
functioning aé'Trédesman B, in CED Thﬁmba, entered quarter
No.VIII/61, afte?v1é]5 hes. - on 7.4.1987 for official work
';of taking measurement, moleated‘SQt.Kamélesh, yifs of Shri
.o . ' v paragraph of his
Baluan™ Singh stood proved. In the-panaltimata[rig?rt S

the Enquiry Officer has stated as follows:

"There are no direct witnssses in this inquiry.
. The oral evidences adduced by the PWd, if laid
one after the othsr, present a clear picture

- af the probability that the charged official
had committsd the moral turpitude charged upon
while he was on duty on 7.4.1987."

The learnsd counsel for the applicaht'vehemently arqusd
that this conclusion of the Enquiry Officer is absolutsly
perverse and unwarranted from the evidence and that the

Disciplinary Authority had gone wrong in accépting this

A}///////// . L .e./-
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finding without appreciatiné-the evidences an reccrd.and
applying his'mind to it for reaching a just and rsasonable
cunciusioﬁ. The Enquiry Of?icgr‘has very eloquently dealt
with the standard uf-éfaof required in4audiscipiinary pro-
cgedings aﬁd has alsotstated as a»pre?ata that what is
more'iMportanﬁAié thesﬂuaiity of eVidence ahd not QUantity
of évidenté, and tha£ a charge can be established by
preponderance-of probabilities. But going.thrdugh the
avidences'rQCOrded in the'eﬁquiry uith,greaﬁ care, we

find that there is not even an iota of legal evidence which
would enable a reascnable per@qn.to reach the cqnélusion
that ﬁhe charée against thé applicant ﬁas been established.
Ue are nbt in a position to undafstandvghat pfeponderabce
of prababilities.is there which enabled the Enqﬁiry Officer
to reach ths conclusidn which he did.' Aﬁ inferance can be
‘drawn on the basis of pfdbébilitiés and human cohdUCt, only
if the basi§ facts aras astablishad. The foundaticn for

the charge agaiﬁét the appliéant is the complaint ailagéd

“to have been médé by Smt.Kamalesh. This complaint”uas’not
- marked in eUidadce at the ehquiry'becauﬁe neither the person
uho made the cemplainf nor the pérsoh who recéived the

L . ) | :
complaint has been examined in this case. There is
no proper ekplahét;on ?of\nan-examinatian of these two -
witnessas. The Faéf that Mrs. Kamalesh has left Kerala
on tranéfer ﬁf-her husbantl is not a reason tu she should‘
not be examined before the Enquiryﬁ Authority. "There is

.es10/-
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absolutely no reason‘for the nanéexamination of Shri V.V,
Thambi., In East India Hotel Vs, Uﬁrkmen, 1974-SLJ-175
the Supreme Court held that the non-examination of the
compléinant Qas not fﬁ&fl Eacause there was othear eviden-=
. ces to sstablish the guilt of the delinquent.involved in
that case. Thereforse, it was felt that it was not nece-
ssary to examine ths complainant in that case. The
‘conclusian of the Enquiry OPficer thaf the facts of

_ W
the cass in the enquiry before him w%i/similar to hba% Mwsc
of the East India Hotel case is unfaasonablé and meaningless.
Even ié the entire testimonies of Mrs.Balan and Mr.Babu
are bslisted, thers is absoluteiy no evideﬁce to connect
the complainant with the alleged miéconduct; Mrs.Balan
has on}ﬁ deposed that NrsaKamalash'camé to her QQartsr’ghQ
wanted to make a phone call to her husbén?E and that shs

took Mrs.Kamalesh to fMr.Babu's house and nothing slse.

o - had :
Mr.Babu on the other hand/deposad that, in the noon of
‘! .

7.4.87 Mrs.Balan and Mrs.Kamalesh went to his house and
Mrs.BaLan told him that a person who went to take measure-
mant in the house of Mrs.Kamalesh misbeﬁavad towards her,
and %hif, the'. ;érsog caught hold of her, Rgg;'ﬂr.Babu
has'ﬁouzferVSUorn that, on‘?urther.anquiry, he pa@a to

know that the peféon who Qas deputsd to take measuifﬁént
fromftha quarters in the area where the quarters of Mrs.
Kamalesh is situated is one Mr.Sivan Kutty who is belonging
to CED, Thumba. It is not possible to reach [ : a conclusion

"

ceell/=
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that the abplicant héd molasted Mrs.Kamalesh frﬁm'the
abcva»mentioned testimonies of Mrg.Balan and Mr,.Babu.
4Further, the testimonies of Nrs.Bélén and Mr,Babu con-
tradict each other. frs,.Balan gas,said_that'she did

not tell Mr.Babu anything in connection qiﬁh the case,
whereas Mr.Babu has said that, it was Mrs.Balan wha told
him that ons person who came to fake measurament, mis-
baﬁavad and caught hold of frs.Kamalesh. This be;ng the
sort of svidencs bn ?ecérd,.ue are unable tg hold that 
if is possible fﬁr any reasonable pecson to come to a
finding‘thét the applicant has committedtmémiscondqct
alleged. The finding 6? tha;Enqqify Officer is based
on no evidencelat all aﬁd‘the-samé_is in the most mude;t
terms perveréa.‘ This Fibdiag of the Enquiry 0fficer haé
been readil},accepted-by the éisciplinary Authority.
Annexure-éSis,a copy of the proceedings'of the Disciplinary
Authority in connection with the Debartmgntél.Enquiry
ragainSt the applicant. After.giﬁingta'shart background
of the casé; the Diéciplinary Authority haé proceedad té
decide thé question whether tha applicant ués'guilty of
the chafge or ﬁét."It'is worthuhile to ex€ract the rele-
vant portion of Bnnexuré-AS, uhich'runs as follous:

"I have gone through the report of the Inquiry
Officer carefully. I find that sufficient
opportunity was given to Shri Sivankutty to
defend his case and that the relasvant proce-
‘dures wsere flollowed in the enquiry. The Inquiry
Officer has come to the conclusion that Shri
Sivankutty is quilty of the charges levelled
against him for reasons mentioned in his report.

On going through the report and relevant
documénés, it is noted that the portion of the
charge viz. "snatched away Smt.Kamalash'd' gold
chain said to be one thola" is not dealt by the

Prdsgmting O0fPficer. In view of the statement
| ' \ 00012/"‘



-2~

of the Prosecution Witness that thers is
no possibility of snatching the chaim, I
agree with the Inquiry Officer in not
pursuing the same further.

I agree with the findings of the
Inquiry Officer that the charged official
entersd Quarter VIII/61, VSSC Housing
Colony on 7.4.87 after 1215 hrs for offi-
cial vork of taking measursment.

~ There is no direct witness in this
enquiry and the complainant also did not
turn up to throuw more light on the matter.
Inquiry Officer has rslied on PU 4 and PB 5
and written complaint by Smt.Kamalesh in
the absence of direct evidence. On cara-
ful analysis of the aspects of the case
in totality I agree with the findings of
the Inquiry Officer that Shri Sivankutty
is guilty of the charges levellaed against
him "That the said Shri Sivankutty, SC No.

- 91906, while functioning as Tradesman &B*
iniCED, :Thumba, entered Quarter No.VII1/61
'USSC. Housing Colony on 7.4.87 after 1215
hrs for official work of taking measurement,
molested Smt.Kamalesh, wife of Constable
Balwan Singh, CISF",. :

: By the above act:of:moral turpitude
Shri Sivankutty had acted in a manner un-
becoming of a Government Servant in viola-
tion of Rule 3(i),(ii) & (iii) of cCS (Con-
duct) Rules 1964.% . | | _

The above extract clearly shous thétfthe Disciplinary
Authority has:not carafullyanglygad the'evidences and
‘faachéd ;qlan indepéndentxcoﬁCIUSinﬁ. Hadihe‘taken cars
to analyse‘the evidences, we are sure that it would not

have been possible to reach the conclusion that was

_ — on
arrived at on ths basis of the ‘svidence /frecord. The
~ » ‘ &

Appellate order, Annexure-A9 alsc is devoid of application
of mind. It is worthuhile to extract the relevant portion
of the'ébove grder.

"The evidence of Shri Thambi or the lack of
it is of 1little consequence. He has only
forwarded thse complaint of Smt.Kamalesh..
Smt.Kamalesh has sst forth in detail the
incident she complains of. As regards the
question of connecting Shri Sivankutty with
the alleged incident, he himself has admitted
that he has visited the Quartars under
refersnce and taken ths msasursments, etc.,

...‘!3/—



genarally as also breought out by Smt.Kamalesh
in her complaint. It is clear that Shri
Sivankutty is the person against whom the com-
plaint is meant. I have noticed that there

are certain inconsistencies in the evidence
tendered by some of the witnessas viz., Smt.
Balan and Smt.Babu, However, these are not
material. In the result I hold that the conclu-
sion of the Inquiry Authority were warranted.®

In all of the evidénce on record,’ there is no satisfaetory
proaof of‘the.?act that Smt.Kémalésh has made the compléint.‘
Apart"frnmvtha fact tha£lﬂr.83bu has saia that Smt.Kamalesh

& Smt.Balan came to him, and that m;i.Baian told him that
samebody who qéma ﬁu take,measurementvin the quarters nfl
Smt.Kamalesh caught hold of Smt.Kamalesh, and that he on
enduiry came to knéu'that the_persan:uha was deputed to take
méasurement‘uas one Shri Sivankutty, T;adQSmén'B',.CED, there
is nothing te shou that Smt.Kamélesh had made a éomplaint,
which uaé,Po:uarded by Mr.Thambi. ' The author of tha.alleged
éompléiht namely, Smt,.Kamalesh has‘notvﬁeen examined to xprdove
;thaﬁ she has made such a complaint at léést. The person who
had.allEQedly takeﬁ the compleintvon record énd ?aruardad the
same namsly, Mr;fﬁambi also havs not been examined. Not eveﬁ

with ths handuriting an Véignature of Smt.Kamalesh
a person who is familiaﬁégga/gkamined tp prove that the com-
A

plaint’was written and signed by her. Tﬁe-compléint itself
was not admitted in evidence at .the enquiry. So, apart from
the fact that the complaiqt alleged to have been made by Smt.
Kamaleéh ié made'évéilablebtn thé Enquiry Dféicér aloqguith.the
charge sheet, thers is no proof to shéu that the above
compiaiﬁt uas.iﬁgfact made by Smt.Kamalesh. Further, none

6? tha uifnesses examined in support of dharge has sworn

that the applicant has committed the miscnn&uct allegaed.

cesl4/=
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The entire ?inding of the Enquiry Offiéer which is accepted

 by the Appellats Adtharity ié based on mere suspecion and con=-
jéncturE; Even the testimonies of Mrs, Balén and Mr.Babu

ars @qtually inconsistent: While ﬁf.Babu has suorn that
Mrs.Balan told him that a.person uhO'gntéreﬂ the house of
Mrs;Kémglqsh misbeshaved and caught hold of hery Mrs,.Balan

has denied to have stated s6. 50 evén the suspécion enter-
tainad»by ths énquify Officer fhat it muét»be_fﬁe épplicant

who committed the misconduct is not based on straﬁg ground.

S. -’In Unlon of Indla Vs, H C Goel AIR 1964 SC 364, a
_Constztutiun Bench of the Supreme Court has held that,
suspacion shouldvnnt be allowed to take the place of proof
even in domestic enquifies; th.M/s Baraiiy ElactriéitY‘
.Supply Co. Ltd»Vs. fha Workmen and others, 1971(2)-SCC-
617, the'SQ;réme Courf has observed as follows:

"No materials can be relied upon to establish
"a contested .fact which are not spoken to by
persons who are competent to speak about them
and are not subjected to cross-examination

by the party against whom they are sought

to be used.

'In Central Bank of India Vs-PC Jain, AIR 1969-3C 983, the
Suprems Court has held:

"S tatements made behind the back of the persons
charged are .not to be treated as substantive
- avidence. is’ one of the basic principles which
cannot be ignored on-the mere ground that domes-
tice Tribunals are not bound by the technical
rules of procedure contained in the evidence Act."

In State of Assam Us, Mohan Chand Kalita and another,
. | S . "
AIR-1972—SCf2535,'it was held that a charge cannot be

v con
upheld on mere A]enctur

-

in the absence of evidsnces.
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In the instant case we find that the Enquiry Authority
has held that the charge against the applicant as proved
con .
meraly basing on susp¢c1on anqﬁgfgpfhre depending on the
averment made in a complaint, .the other of which or. the

-

person:; who has €forwarded the same has not besn examined

ever

to prove that such a complaint uiif§299xon the basis of

V4

H

the authoritiss menpioned above, Ws are of the vieuw that

the fin&ing of the Enquiry Authority and that of the Dis-
cipliﬁary»Authority‘uhich has been upheld by the Appellates
'Authoriﬁy, that the ébplicant is guilty of the misconﬁuct

is absolutely perVerse;

B S;nce the charge against'the applicant has not been
established; the impugned order Annex;re-34;and Annexure-A9
are to be quashed. It has bean‘averred invthe épplication
that by reason of tharsbspécion and the punishmeht awarded
to the ;ppliéant, hevhas been supersedad in tﬁé matter of
promotion to the next highe: grade, and the apﬁlicant has
prayed'that thavrespondeﬁts,may be directed to congider

the applicant’for promotion to the higﬁer‘grada of Tradesman

the date Q
'D' with effect From£h1s

.éll consequential benefits including the arrears of pay

and éllaﬁances .. With pefsrance to this case of the applicant,
the rGSpondenté in paragraph 13 of the reply statement have
contended as follous:

"Further the contention of the applicant
that he was denied opportunities for eli-
gible promotion on the .due date was also
not correct as he was called for test and -
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intervieu for promotion to highear grade
whenever due and was considered in accor-
dance with the extent orders on Career
Opportunitiss for Scientific/Technical
Persaonnel of DOS/ISRO., The concept of
seniority also does not arise in the
promotion of such persdnnel as they are
considered on merit."

It is ﬁdt clear from the pleadings uhether the case of
‘the applicant that promotion was denied tb him on accqunt
of thé suépension:and thé punishment awarded is true or
not. I¢ the applicant vas otheruise eligible for promg-
tion and if he had bééh.denied promotion in duevcﬁursa

by reason of the impugned punishment and suspension, ue
are,of the view that the respondents have tq‘be directed
to consider‘him.fur prométion with effect from tﬁe date

when his junior was promoted, subject to his suitability.

7. . Since the.Criminal Casé menti@ned in the Annexure-A1
suspension order has endqd in acquittal of the accused and

sinca we have held tha£ the chérge against the applicant

has not been esfablished,ahd that the punishment ﬁrder

is vitiated, we fbind that the gpplicant is entitled ‘to'

full pay and‘allouanées during fhe;pariod_undér suspenSioq.'

8. o In thé result; the application is allerd. The impugne&
_ordérs, Annexure-A4 ‘and A9 arévquééhed. _The respondedts are
directed to payvta’the éppliéant full salary aﬁd allowances
duriﬁg the~period of suspensioﬁ less.the subsistahce allowance

paid, toltreat.this period as duty to give him the increments

which wvere withheld to restore his pay and pay him the
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arrears of pay and allowances due by rsason of reduced
payments by reason of the impugned order at Annexure-A4,
and to consider him for promction to ths post of Trades-

man ‘D' with effact Prom the date when his- junior was

‘so promoted, subject to his suitability and eligibility.

There is no order as to costs.

et — g S
(A.V.HARIDASAN) SL/%fTh/{ , <s.p.maE§§§§;/\Q'

JUDICIAL MEMBER . ' - VICE CHAIRMAN

28.2,1991.



