IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
_ ERNAKULAM .

9 ' " "0.A. No. 308/90, 309/90m9x
: X xwe. & 312/90

1. KM Xavier(applicant in 0RAJREFAFISION
2. AN Sajesvan(applicant in 0A 309/90)

3. BB Prasad & 6 others(applicants in OA 312/9b)
e Applicant (s)

30,7, 1990

: ‘ﬂ/s PS Biju & Cs Ramanéf.han Advocate for the Applicant (s)

(counsel Por aeplgcants in all theres cases)
, ersu S

- Respondent (s) B
.y

M/o Defence, GOI, Naow Dglhi

' : 309 & 312/90) "
Mr.V.Krishna Kumar, ACGSC ____Advocate for the Respondent (s)
{counssl for respondent in OA 308/90)

CORAM: Ms.KB Subgangamani,ACGSCEcounSel for respondents in 0A309/90
"~ Mr.PK Suresh Kumar,ACGSC counsel for raespondents in 0A312/90
The Hon’ble Mr.  § ,P,Muker ji -  Vice Chairman
' and \\\_
The Hon'ble Mr.  A,V,Haridasan - 3udicial Member

(Mr.A.V.Haridasan, Judicial Member)
Since common facts and question of law ars. involved
in these three Casas, they were jointly heard and are being

diapdsad of by this common order.
' ‘ [ ]

2, The applicant in OA 308/90 and all the applicants
in OA 312/90 are working as Bus Conductors in the Naval
School qu under the third respondent tha'ﬂotof Transp@rt
Officer, iNS Vénduruthy, Southern Naval Command, Cﬁchin.4.
Soms of them wvere engaged for the first time in 1986 and
o : ~ then '. ' .
some of them in 1988. Eversingce/they are continuously

uoiking there as Bus Conductors. The applicant in 0A 309/50

was engagéd as a Tyreman in the Naval School Bus under the

/ | | cee2/-

& 2 others(reapondents 'in 308,
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third respondent with sffect from Nov;mber, 1988. He is
also continuing as’auch. The applicants in all thgse cases
are being paid a consolidatgd salary of Rs,300/-p®- each par
month. The ﬁhird}resbondant makes the payment and tha
attendanée roll and'sélary'register are maintained by himﬁ.
The case of the appliégnts is tha@ all of them were appointed
against regﬁlar-vacanckes, anq that they are doing the work
. of the regﬁiér amployées.. Their grievance is that, though
they wers appointéd towards regular vacancies, the third
respondant\treating tham as tasual workers denises them the
bensfit of equal wages uigh the regular émpluyees. -Their
further grievance is that as they have demanded equai wages
as the regular employsees, the respbndents ars threatening
to terminate their services. Therefore, the appliacnts
have in thés applications prayed that the respohdents may
be directed to pay each of them salary atleast in the
minimum of the scale of:%he regﬁlar employeses, that it may.
be declared that they are entitled to continuous smployment,
and that their services ars .not liabla'to bs terminated

y ,
otheruisa‘tﬁgn in accordance with the provisions of the
Industrial Disputes Act; and that the raspoddents may be
directed to regularise the applicants in service. It is
alleged in the applicatioﬁ that ths Motor Transﬁort Dréa-
nisation‘of INS Venduruthy 19 an industry, énd that the
applicants are entiﬁle to the pfotaction undar the prdvi-

sions of Industrial Dispdtes Act.
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3. The respondents have resisted the claim of tha_
applicants. They haye contendad that this Tribunal has
no jurisdiction to eﬁtertainvthe claims made in tgis
application because the applicahtg are neither holding
civil posts nor they are employed in connéction.uith
the affairs of the state. It is further ;ontend;a that
the claim of the applicants that the motor transp;tt
organisation is ah industry ia‘miaconceive& becauss the
motor vehicles sanctioned by4tha Government for the
movement of the defenceApersodnal and stores in the

establishment which is controlled by the third respondent
by of can be

and ‘ “no stretch /imaginationtt / treated as an
industfy. It has a{z%,E;;;/::i::;::d that as the appli-
cants in these cases wvere employed as conductorsand tyreman
for the purpose of providing escort to the children of

the naval'parsonnel while going to the naval school in

the school bus aﬁd also to attend the incidental matters
like changing the fyre, cleaning the bus used for the
purpose, etc., and that as these persons ara engaged by

the third respondent only for on behalfvof the parents

of the bhildren and since payment to tham éaaﬁage'only

from the non-public'  fund namely school fund colle;tad

from the parents of the children, _Ihe applicante cannot

at all to bs considered as persons holding any civil

posts or Boing anything in connection with the affairs
of the state. It is the further case of the respondents

that the applicants were nsver engaged towards any regular

M » | A ved/=
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post, and that tha claim of the applicants that they should

-

»

B

be regqularised and that they are entitled to continue in
®

sarvice until their services ara'tarminatad-in acéo:danca

with the Industrial Disputes Act is not sustainable.

4, e have heard the arquments of the learned counsel

on sither side and have also carefully perused the documents

produced.

Se The fPirst and foremost question that has to be

‘determined is whether the applications are maintainable.

under Section 19 of the Administrative Tribunals Act.
, A _

Section 14 of thes Administrative Tribunals Act, 1985 reads
as follous:

*Jurisdiction, pouwsrs and authority of the
Central Administrative Tribunal.~ (1) Save
as othervise exprassly provide in this Act,
the Central Administrative Tribunal shall
exercise, on and from the appointed day,

B all the jurisdiction, powsrs and authority
exercisable immediately before that day by

\ all courts (except the Supreme Court) in
relation to- ‘

(a) recruitment, and matters concern-
ing recruitment, to any All India Service
or to any civil service of the Union or a
civil post under the Union or to a post
connected with defence or in the defence
services, being, in either case, a8 post
filled by a civiliang

(b) all service matters concerning-

(i) a member of any All India Ser-

' vicé; or ) '

(1i) a person (not being a member of
an All India Service or a person |
referred to in clause(c) appoin-
ted to any civil service of the
Unioh or any civil post under
‘thae Union; or '
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(1ii) a civilian (not being a membar
of an All India Service or a
person referred to in clause(c)
appointad to any defence servi-
ces or a post connected with
defence; '

and pertaining ﬁo the service of such membar
person or civilian, in connection with the
affairs of the Union or of any State or of

?

any local or other authority within the terri-

tory of India or undqr the control oP-thaw"
Government of India or of any corporation’

(or saociety) ouned or controlled by the
Government; '

(¢) all service matters pertaining
to service in connection with the affairs of
the Union concerning a person appointed to

any service or post referred to in #ub-clause

(ii)or sub-clause(iii) of clauss(b), being
a person whose services have been placed by
a State Government or any local or othsr
authority or any corporation(or society) or
other body, at the disposal of the Central
Governmant - for such appointment,

(EXPLANATION,-For the removal of
doubts, it is hereby declarsd that refe-
rences to "Union® in this sub-section shall
be construed as including references also to
a Union Territory) '

(2) The Central Government may, by
notificaticn, apply with effact from such
date as may be specified in the notification
the provisions of sub-section(3) to local or
other authorities within the terriiory-of
India or under the control of ths Government
of India and to corporations (or sociesties)
owned or controlled by Government, not being
a local or other authority or’corporatidn}

" (or society) controll or ownsd by a State
Govarnment:

Provided that if the Central Govern-
ment considers it expedisnt so to do for the
purpose of facilifating transition to the
scheme as envisa y this Act, different

)

0006/-
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dates may be so specifiaed under this sub-
saction in respasct of differsnt classss

- of, or different categoriss under any class
of, local or other authoritiss or corpora=-
tions (or societies).

_ (3) Save as otherwise expressly
ﬁrovidedvin this Rct, the Central Adminis-
trative Tribunal'shall\a&so exercise, on
and from the date withleffect from which
the provisions of this sub-section apply
to any local or other %uthority or corpo-
ration (or societies) all the jurisdictiony
powvers and authority aiercisable immediately
before that date by all courts (except the

Supreme Court) in relation to-

(a) recruitment, and mattsrs con-

cerning recruitment, to any service
or post in connaction with the aff-
airs of such local or other authority
or corpuration(or society); and

(b) all service matters concerning
a person (other than a person refe-
rred to in clause (a) or clause(b)
of sub-section(1))appointed to any
‘service or post-in connection with
the affairs of égch local or cther
authority or cofpo:ation(or socisty)
and pertaining-to the service of such

person in connection with such affairs."

A reading of the Section 14 of tha Central Administrative

would

Tribunals Act, above quoted, / make it clear that the

&

Central Administrative Tribunal has jurisdiction, pouers

and authority to deal with matters snumerated therein

only.v Let us consider whether the applicants are coming

within the peurview of the Act by

employment under the third respondent. It is now well

settled law as has bean hald by the Fuli Bench of the

»/ R ce?/-

. reason of their casual



-7=

Central Administrative Tribunal in Rehmat Ullah Khan V,
Union of India and others reported in(1989) 10 ATt (Mad)
Case 656,that a casual labourar/daily rated smployes
though not holding a civil post is doing civil service

of the union,uand thataﬁy dispute relating go his service

matter falls within ths jurisdiction of the Central Admi-

|
nistrative T%ibunal. 30 if the applicants in these cases
were casual émployaas under the Government, thah this
Tribunal has got jurigdiction to entertain the applications
ragarding’their grievancéé. The quastion is whether the
appiicants Had béen uorking as Casual Labourers undsar the
Government. It is averred in all these applications that
the applicants were engaged as casual laboursrs by‘tha third
respondent, The'Potor Transport Officer, INS Venduruthy,
Southern Navai»Command to work as conductors and tyreman
in the Naval School Bus ouned and operated by the MT Pool
of the Southern Naval Command. It is evident from the
pleadinags aqd from Annexure-I1 in OA 308/90 and Annexurs-
VIII in OA 312/90, ths extracts from the daily orders
th4at the applic;nts ware edgagadlhaving réspondedﬁ to the
daily order issued by the third respondent, The Motor
Transport Officer, INS Venduruthy. It is also svident
from the extracts of the payment registers Annexura-IV
saries in OA 308/90, Annexure-]] series in OA 309/90 and

Annexure-X' series in OA 312/90, that the remunerations

vere péid to the applicants monthly by the third respondent.

cesB/=



-8~ : . S«

From the terms and conditions of ssrvices mentioned in
Annexure~TII in bA 308/90 and Annexure-IX in OA 312/90, ®
it is svident that the applicants were required to work
from 7.00 Hrs. till the~cloaing.of the school on school
days except on sundays and,holidays;uh:?'thay had to
femain in the MT Pool on udrkiné_days of échoql, whan

v , . could be
transport is not requirad theit‘sagV1i3¢iutilisad for |
clean;ng the MT Pool premises., The argument of the 1e§rnqd
counsel for the applicants that these documants uould
clearly indiéate that the applicants were employed as
CGasual UWorkers, as conductors and tyraman undér the third
respondent, who is an officef of the Government; and that
therefore, they ;ré parsons in the casual smplaoyment of
the“Govarnmant would appaar‘to be convincing at tha'first

flush. But the learned counsel for the respondents uhile

admitting that ths applicants were engaged by the third

and _ -~ was
respondent[phat their gamuaera&ihn&[yisburaed'by him, and
R £

that they were engaged to work in the buses belonging to |
the MT Pool of INS Venduruthy, argued that the third res-
pondent was doing all these only for and on bashalf of th;
parents of the étudents studying in the Naval School for
whose benefit, thasavpersﬁns were engaged. It haé besn

contended in.  the reply statasments of the respondents that

buses were provided by the MT Pgool of the INS Venduruthy

for transport of the children studying in the Naval School

.oog/"
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that at the retiuest of the association of the parants and
teachers, persons were engaged to escﬁrt the young children
in the school bus to the school and back and also for:
attending to the changing of tyres; etc., paying ﬁhem
remuneratioﬁ out of tha contr;butions mad;~by the parenﬁs
of the children which is maintained as aﬁ account ﬁnouﬁ'
school fund. ~The learned counsel for thé ga;pondehts
arqued fhat thdughAfhe applicants wers engaggﬁ to escorf
the childrem and to change the tyre,stc. iﬁ éha schobl
bus owned by the INS, Venduruthy, they wers not engaged
or appoinﬁed to Qork on behalf of the deérnmant, but
only for ths bansfit of the children forvuhich they were
paid from the non-public Pund called school fund, and
that; tﬁerefo:e, under no stretch of imagination it can
be considered that the applicants were sngaged as césual
workers in connection with the affairs of the stats.

In this connection, the learned counsal fqr tha respon=-
dantg invited our attention to the decision of;the ﬁadras
| aeﬁch of the Central Administrative Tribunal in OA 170/86
a copy of which is produced as Anmxure-R1 in OA 308/90.
That vas é casevin vhich persons engaged on casual basis
by the Commanding-in-Chief, INS Venduruthy to work as
Sports Malis in thé'sports graund'attachad to Venduruthy.

Uhile they were not absorbed in Government service and

vers not givan'thé benefits allowed to the Government

they _ _
employess,/approached the Tribunal claiming that they

are entitled to be absort in service and also to get

00010/"‘
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equal wages as that of regular employess of the Government,
The respondents in that case namely, the Chief of Naval: o

»

Staff, The Flag Officer Gommanding and the Commanding=-in-

Chief, INS Venduruthy contehded that '1%::::,5225b9r“

Naval Command stadium‘pas constructed ufi&ising the resourcess

of various amenity funds and other non-public funds, that

the applicants in that case wers paid only out of the

stadium funds which is a non-public fund, and that therefore,

the applicants could not be considered as persons émbloyed
in connection with the affairsvof-tha'stata or under the
Government, Thip‘cantention was accppted by the Bench,

It was held that:

"It is specifically stated in the counter
affidavit by the second respondent that
these applicants were being paid out of
vhat is known as the'Southarn Naval Command
‘Stadium Fund and even after the taking
over there is no change in that respect.
In the circumstances just bescause the
stadium has been brought under the charge
of MES of its up~keep and maintsnancs it
cannot be said that these applicants have
acquired the status of civil servants of
the Union or are holders of civil posts
under the union." ' |

Accaptihg'the contention raised by the respondents in
that case, it was held that the Tribunal has no juéis-
diction to enﬁertain the grievance of the épplicants iﬁ
thgt case because it was not a subject coming vithin the-.
purvieu of the Administrafive Tribungls Act. The learned

counssel for the respondents arguad that the position in

these casss as identical ip ¢hat, the applicants are being
| ' Mm . ' v ' ooo11/- .
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paid remunerations out of the non-public fund knoun as the

school fund and not from any funds belonging to the Govern-

ment of India. To substantiate this contention\that the

.remunerations to the applicants are baiﬁg pa}d_from the

.. .school fund, the schnﬁl‘fund account'ﬁpok of INS, Venduruthy
|

was produced by the rasponqents for ou# pérusal.v It is

sean frpm_this register_and.the achoolgbus.bus conducfor

pay register also produced ﬁy the respéndents, that all

the applicants wers paid their monthly rahuneration from

out of the school fund, fhe learned counsgl'for the appli-

cants invited our attention to the dacisioh of this Bench

of the Tribunal in OA 328/89 where it was held that persons

provisionally engaged as Civilian Mess Qgérers, Coqk, Dish

Uasheré, Sweepers and Masalages in the ﬁﬁ;stng scgool'attached

to the Indian Naval ﬁospital Ship, Sanjééﬁini were Government

' employees and were di:ected to be regulp:ised their saervices

within a specified time. It was arguad;ghat the applicants

concerned in that case and in thése applications before us

were siﬁilarly’placed, and that, therefore, applying the

Y
same principle to thbwm casm also it is to be held that the

/

applicadtg in these cases ars also employed in the‘affairs
of the state, and that, therefore, this Tribunél has gﬁt
the jurisdiction., But in paragraphv10 of’the order in
that case, if has bsen abservad that the applicants in
that c‘ase.uere being ‘pa'liduages from amouhﬁ_ziéceivad from

the Government of India on the basis of conﬂingent biils.

veel2/=
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That makes all the difference. The applicants in 0R-328/39 were'

2]
paid by the Government out of Government fund uherg«kin these .-”-- o

»*

casas the applicants are being paid from a non-public fund and
their servicses, were utilised solely for the purpose of assisting

the parents of.the children studying in ths Navalxschool for

|
|

safe transport of the children to School and back# The nature
. |

" of théif work cannot be considered as bné tquchin% the budiness
of the state in any way. The learnad counsel for ;tha applicants
pointed out that in the terms and conditions of eﬁployment as

[
is evident by Anné:kure-III in DA-308/90, tha_applicahts are -
to reméin in the MT Popl and thair sefvices can'be utilised for
cleaning the MT Pool premises and that this uould indicate that
their services were utilised by the iNS, Vaﬁduruthy for thé
purpose other than sscorting the children also. Tﬁis argument
does not appear to be sound becauss as psrsons enggg;d in.the
School Bus, if their services ars utilissd to claaq the pool.‘
where the School buses are parked, it cannot bs said;that it
is not connected with their work of escorting the children.
Hence, on an anxious consideration of all thékacts\;nd circum-
stances, we ars convinced that the applicants in thégé cases
wers engagsed solaly fof the pﬁrpose of providing escort to the

children and also for changing the tyre, etc. of the School bus,

getting their remuneration out of a non-public fund,  called

School fund and that therefore, they cannot be considersed as
Government servants or persons h8lding civil posts and that

matter concerning their service cannot bs considered as a
service matter coming within the purvisw of the Administrative

fa hold that the Tribﬁnal has no

Tribunals Act. UWe, ther

'.13., »



.
jurisdiction to entertain the claims put Porth in these

applications.‘

6. In view of our Pinding that the Tribunal has no .
jurisdiction to entertain the grisvance of the applicants
who are neither Government sarvants nor employed in the
affairs of the State, we ars not going into the other
codtentions regarding the applicability of the Industrial -
Disputes Act stc. In the result, in vieuw of what is stated in
' Ot o ,
the foregoing paragraph, the applicatiory is dismissed without

‘V .

any order as to costs.,

( AV HARIDASAN ) v ( sp NUKERJI

- JUBICIAL MEMBER VICE CHAIRNAN

30-7-1990
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