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JUDGEMENT - | o o
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(shri AV Haridasan, Judicial Member)
' 5ince the Pactual back ground and the questions of ,é;;\

law involved in these four applications ars gimilar, thesa
' cases warae heard jointly and sre being dispossd of together.

The Pacts of the cases can. be briefly stated thus.

2, Applicantsvin all these four applications were

aaployed in the Central Excise Divisional Office, Kottayam.

 Hr Mani Paul, the applicant in '0AK-545/88 and Mr PS Philip

the applicant in OAR-31/89 were Hauildars‘end Me KT Paul, the
applicant in 0A-113/89 and Mr Nair Ra jan Narayanan the applicant
in DA-347/89 uere Inspectors. Allsging that M Nair Rajan |
.Narayanan; Kf Paul and PS Philip aided and abetted by

Mr Mani Paul.on 9.2.1984 conducted unauthorised and ilkigal
raidsat the business premises of paunbrokers M¢s Jamss Puthoeran® .
of M/s Dilkush Trust, Peruvai and extorted monsy from the
forméi?%orc;bly took auay money under threat from the latter;
all the applicants_uera served with show cause noticesand
‘charge_shaats and wers blaced under suspension. 0On a
complaint from N/é Dilkush Trust, the local Police ragistered
and investigated a casse against Mm/s Nair Rajan Narayanan,

KT Paul and PS Philip and prcséputed them before the Chiaf
Judicial Hagistrate, Kottayam. = The applicants suamiitgd

N_—

explanations denying the chargess In Annexure-III to the

cedeee
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| memorandum of charges issued to each of the applicants llet

: in -
of documents proposed to be relied on, tsc/l//&nnexure-l\l the

list of eitneeses to‘be_examlned vere stated. :Tbeee varied

in the case of different individuals. Tne.enquiry orderad
agelnet each of the appllcants was separete end Lndependent

- enquiry under Rule 14 of the CCS{CCA) Rulee. Shri Gopela-
krlshean,lﬂeslstant Collector of’Cent:el Excleeveae appointed

Inquiry Authority to coqduet the enQUirleslegelest the four

applicants. A Presenting Officer ees also appointed. ‘The

Pirst tuo eittings of the lnquiriee in 8ll theefour cases

ware held separately and indeﬁendently on 12th end 14th of

March 1985. But ‘when on the third sitting all the four

applicants were called together by the Inquiry,Authority

and when the proceedings commenced in e,eoumen nedﬁer, all

-

the applicants objected tolthe‘proceedloge,'etetiné that
vithout an order under Rulse 18 of the CCS(CCA)Rnlee, the
inquiry eutﬁarlty had ab eethority to condqct_cemeon procee-
dings. Since the Inquiry Autﬁority‘proceeded'uith the
inquiry ln a common proceadings despite the objection, the
epplicents did not perticipate at the time uhen the ev;dence'
on behelf of dlsclpllnery authority was recorded. The wit-

neasses uere not cress—examlued. The Inquiry Authorlty submitted

his repdrt te.the Disciplinary‘Authority.. The'Dlsc;plinery

Authority remitted the case . . back te’the IaniryiAuthority

under Rule-15(1) of thevCCS(CCA) Rulas for f?ﬁitﬁbriinquiry

..4.0.
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strictly in conforaity with =~ - Rule 14ypf the CCS(CCA) Rules.

The Inquiry Authnrity'again'proceededvuith the ihquiry in the

same manner as before} But . defence witnesses were examined.

At the 1nit1al stages of the ihqulry;befocé'the examination
.of the uxtnesaes on the side of the Diaciplxnary Authority
v'taacb* of the applicanta had made a urittenlrequeat to the
Inquiry Authority that he should be suppliad with -fdocu-
ments 21 in number described in the list. The Inquiry Autho-
rity made available only 2 out of the 21 documents. After
completion of tha inqu1ry, the Inquiry Authority subm;tted

\
reports, separately in each case finding the delinquent guilty.
The reports wsre accepted and the Disciplinary Authority found
allithe applicants guilty of the respsctive charges concurnlng
with the findlngs of tha Inquiry Authorxty, but without giving
the applicante a copy of the-Inquiry-Repnrt before deciding
about eheir gpilt basing on the reports and issued separate,
orders dismissing the applican_ts from service. The applicant;.e
filed appeals upich uare diamiesed by the second respapdent.:
Aggrieved by,the ordets of dismiasel and the appellate orders
the appllcants have filed these four applications challenging
7 the legalxty, propriety and corrsctnass of the ordere of the

D;acxplinery Authorlty and the appellate authority. It has

" been allegad in all the spplications that the &nquiry has been

conducted in an 1rregular and 1llegal uay against the provisions

of Rules 14, 15 and,18 of the CC5(CCA)Rules and violating the

..5..‘
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 .docuuants cited and that tha findings are elso psrvers.. v1£ a 
has alao been ccntendad hhat the non-supply of the inquiry  '”‘

jrapert of tha Inquiry Authority bafara tha Disciplinary Authu—7“

- s. Ll
.

N

iﬁﬁiiﬁéiﬁlaa.bfihithili'563t£§§ by‘not -aklhg‘évaf1a51é~tﬁexf'ﬁf~9

has : :
rity found tha applicants guilty/viti&téd tha procaedings. g'
3%  In the reply statement it ha% been,cqntgndéd'that,tha"

1nqdiry has béen’held vqlialy and propquy; The examination

of witnesses in common_hés.paan Justifisd on the ground that ?

they were common witnesses in all the cases bnd thét by'qung'

sov lnconvenianca ta the uitnesses cauld be avuiﬂﬁd Ths‘"
failure to supply tha documants callad fur has been justified
en the ground that the documants vere found to be not relevent.

According to the respondents, the copy‘of,thanlnqdiry Office:'s

report need to be supplied énly vith the punishment ardef’énd

-

that has besn'dona in all these cases also, Sd the tespondehts }

have contendad that tha 1mpugnad ordars are just and fair

' “any
and do not call fog{:sfgrferanca.~

4, We have heard the arguments 6? the lsarned éounsel

~ for ‘the parties and have also carefully gone through tha docu~v

ments pxoducad-in ell thesa cases. The applicants xn 03-31/89,

OA- 113/89 and 05-314/89 have contended that the disczplinary

 inlav-

‘_proceedzngs against them rpcmL. bad/aince they havs been

prasecutad for the same offance bafora the Bh;ef Judicial

Hagistrate, Kottayam and that as the general rule is that

should - -+ -
prosacution o paacece departmental procaad;ngs, the raspondents

AT

could not have validly initiated and carried on dzsczplxnary-

® «6. oe
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procaedingﬁkbeforé thé farmination of the~crimina;-case.;
But the prosécutidn'uas on the basis of a complaint givan by
a private individual aﬁdlthe-chérge sheet against the appli-
cdnts were Por misconduct though one of the miscbnducts

falated to the subject.mattar of the criminal case. Even

}if,thé criminal proéchtions and the departmsntal action

arose . - out of ¢ommon allegations as has baen held by ths
Suprema Court in sévéral casas, thaers is no hard and fast

rule that the disciplinary proceedings should not be initiated
ed s ‘ A

or procaéa)uith until the prosecution ended. Therefors we
- .

do not find any merit in this contaention. The important

' common groundé arguéd by thémlaarned counsal for the applicants

in allthese cases are: i) the inquiry conductsd_is_irragular
since without an order under Ruls 18 of the CCS(CCA) Rules,
the inquiry Authority conducting an inQuiry undsr Rules 14 of

the CC5(CCA)Rules against each of the applicants could not
' a common inquiry o

hava conducta%{igainst all the Pour applicants taking evidanca

~

in common, (ii) the inquiry is vitiated since principlas of
natural .justice have béan vielated as the Inquiry Authority
has not_madé available to the applicants the important docu-
ments requifed by thsm for effectively cross-axami&ggthe

_ examined ‘ o
uitnesses(ig/prova the charges without valid rsason {iii) the
inquiryis.vitiated since statemsnt of witnesses rscorded

at the preliminary inquiry have not been made avallable

and since such statements have bsen relisd on to support the

(L~///// | L . - ceTees
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the epplicanta,amd,

R f;nding,egegnet,f (iv) since the Inquiry Ufficer s reports
h—"

" have not been‘mede available to the applicants*and since they

have not been given opportunity to -eke repreeentatione ageinst,v

the acceptebility of the report berore theibiecxplinary Autho-

'rity dec;dedvthat the<epp11¢ante'are guilty basing on the

report the disciplipery‘ordere are,vitieted.‘

5.

We will consider these points one by one:

(1) It is seen from ths records of all these cases and

it is also admitted in the reply statementsfiled by the

respondents that the 1nquiries ordered againSt each of
and ‘

the applicants vas eeparateﬁiﬁgependent inquiry under

Rule 14 of the CCS(CCA) Rules, It is also seen from

the inqu;ry reports and the discipllnary ordere in thees

cases thet the first two s;ttings of the inquxneskere

held independently. But from the third sittzng onwards
omd. coMMmam
it is seen that a consclidated inquiry was held. It is
5

also ssen that the applxcents obgected to this procedure'v

and that the Inquiry Authorxty has despltethie obgection

" proceeded with recording avidence in common., At this

ool by

'etage of the proceedinge the epplicants vithdrew from

. : : o J o
the proceedings and the svidence on the side of the

Disciplinary Authority was recordad in the absence of

the applicants. It is elso eeeo that witnessss not

cited in some cases uefe examined since they were cited

in other cases. So it is obvious that the inquiry held

..8...
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.is a commoh iﬁquiry. It is also seen thatbin that common

. inquiry Mrhﬂs Philip, the'applicant\in 0A—31/89vuas examined
as a uvitness ta*prove the;charges._ Under Rgie 18 of the CCS

(CCA)Rules, it is permissible for the President or any autho-

. c7mpetent - ‘ issal f ¢ A
rity tabiggpae the penalty of dismissal from service on the

Government.servgnts to néke'an order diracting that the disci-

plinary action against ‘two or more Government servants concerned
«he taken in a common proceedings. % —

in any casséL/EEE/in this case it 13 seen that no such . order

has'baeh made by the President or the competent authority and
that evéﬁ without such an erder}tha Inquiry Authority has
'~proceéded‘to hold a_commdn inquiry. It is séen from the order
‘of tha'afsciplinafy'éhthority in these casés that the  disci-

&~

plinary huthority has on.recaipt of the reports submitted by

“the Inquiry Authority = remitted the reports to him for

further 1nquiry strlctly in confﬁrmity with Rula 14 of the

' CCS(CCA)Rules. But inspita of that tha?¥£;%¥&¥$§ey-Authority

has p:oceedad with the comman inquxry, This actlgn is seen

tb have been justifiad in the orders of theiﬁiéﬁiplinary'hutho-
. &

rity and also ih‘the reply statementsfiled by the respondents

_on‘the ground'that evidence of the witnesses was recorded only

once for all these four cases bacause the uiﬁnessas vere cumﬁg1

'uitnessesvand alsobbécausevtha applicants did not participatav

tha inquiry for cross-examié@f&pe uitnesses. Itvhaé been

) éontendad that this procedure uwas adopted only to avoid

' to

;nconvanience to the witnesses in having/depose four times of
M : W N

the sams facts. It has been contended in the reply statemant

,\1/ seBe0e
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“have not been considered for deciding the respsctive casas

-g;‘

Wthat'sincavthe evidencé rende:ad by witnesses uhd\ara}citad

in 1ndiyidual basesAalOna haq’been taken_inta'éccbunt for ~ .gﬂg
_arriving at the fundings in the individual cases,  this
};2‘5&

procedurd has not caused any prejudice to any of the appli-

~cants. e are'nbt in a position to agres with this contention
'of-the raspbndents.' Since no order under ﬁule.18 for conduct-

ing a common 1nquiry has bean made elther by thevPresidant or

by the compatent authar;ty, the Inquiry Authorlty should not
have recorded evidence in common and this procadura has in

our vieuw vitiated the proceedlngs. Mr PS phlllp the applxcant

in in common procsedings.
- HA-31/89 has been examined as a wvitness/ The argument o? tha

learned counsel for tha respondents that ths _teStimon‘Les

rendered by witnesses who vere not cited in individual cases

does not appear to be sound bacause since the svidence was

racordad in common, it is possible that’thé evidence of .

uitness though not cited in individual cases. uould have
' though not expressly relied on,

- influsnced the finding in all the casesléizifrefore we find

that the argu@ent of the leabnad counssl for tﬁe applicant

that the inquir} has been vitiated by reason of a common |

inquiry béing held without a spécifiﬁ order to that"éffsct

has greéf force{

(ii) In éll’tﬁase four cases the applicants had'téquested‘

the inquiry officer to cause a producti0q[21 documents'ané'
S A . 5

in their written request the applicants‘had indicated thaE

purposs for uwhich these documents were needed., It is'seaﬁ

%/’ ’ E " ee10eee
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that only 2 dacuménts‘uare madé availab;a,uhila ﬁha other
.documeﬁts uaré not madé available td‘theAabplicénts oﬁ'the
ground that they were not ralevant for the ﬁurposa of the
'inquiry and also on the ground that some of tha documenta‘
were requirad'for filing rgturns and that some others were
‘in>the pqséessioﬁ ofithe police. ;ua have gone through the
' uritteﬁ requests méda by the épplidaqté. We ars not. |
convinced thét,the decision of thaﬁéiscipiina:y'A:}hority
that the doquﬁants'uereﬂot felevantﬂfo: the purpose of
the 1nqu1ry‘1s corrécf. Certain documents required by the
appixcaﬁts appear to be ébsolutaly assentlal for effaetxva
cross-a#amination of thé"uitnesses‘examined to prdya th§~‘
chargaé. -Furtherjdocumahts éhould nbt be uithheld.for ths
, o o . .
raasoh that they wers requirad for filing :eturns or that
they are in the possessxon of tha police dapartﬁant.} The
offlcers of the pollce department could hava bean called .
upon t6 produca ths documents requ;red by the appllcanta
if thay were in the possession of the pol;ce departmant
espécially, when an officer of’tga police dapartment-uaa
exéminad tﬁ prove the charges against the applicants.

Thersfore we are convinced that the respondents have denied

[ W

_reascnable'opportunity to the applicsnts to properly defend

 themsé1ves in the inquiry as the documents required by them

for the purpoés of effectively cross-axamining the witnesses

were not made avallable to tham.

(111) The applicants hava xn tha appl;cat;ons averrad that

ths statement racorded during the pral1m1nary inquiry
of one witness Mr Sivadasan who was examxnad as‘

00110..‘.



/given to ths applicantsdurlng the course of the inquiry.
W,

“déféhce uitnesa was not uade aﬁaiiablé ingpite of requests

ég/ made by them and that since theﬁaisciplinary Authorxty

~had
has ralied upon that’ statement and{/;oducedthe same as-

to

Annexura-1<fpe disciplinary order, the procedure adopted is

_highly irreguler and illegal, Mr Sivadasafuéa not examined
ia a‘uitﬁesstto ﬁtova the charges. 50 sven i} his 'statement
was not made gvailéble,in the qrdina:y course, it“cannot bé

said that any sdbstantiél,prejgdice_uas'céuéed{to the,applidanta
by not giving his statement, But in theseééses-it ié sesn that
the Misciplinary Authority has in his or_de‘ré reliqd on tha

"statemant of the uitnéss Mr Sivadasanand ... has épéanded
the same-as.Annexure-1 to the diéciplinary orders. The
appending of this statement invthé disciplinary order without
.givingvthe statement to_the apﬁlicant during'theiinquiry did’
not sarve any phrposa.‘ If tha/Aisciplinary'Autﬁority wanted
to rely on«tﬁa statement of Nr.Siﬁadasantha éame should have
been
Therefors thls course adopted by thecblsclplxnary'Authorlty

is also highly irregular, Tharefore for this reason also

it has to.beg held tﬁat the inquiry held is not regular,

(iv) It is not distutad thattthe copies of-tﬁe reports of
the inquiry wars not sﬁpplied'to the gphlicantsbeftre the
raisciplinary Authority'eﬁterad findingsregardingtthe guilt
of the applicants. The case of the rsspondantS'is that as

‘per rules the copies of the report_need'ba furnished only

001200'. ’ ";
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with the discxplinary orders. In Premnéth K Sharma V.
Union of India and others (1988(3) SLJ(CAT) 449) a Full
'Bench,of the Tribunal sitting at-New Bombay has held that
the nonfsuppiy of the}cOpy‘of the induiry feport to the
| de;inquent befﬁra the Disciplinary Authority entered a‘find-
ing reéérding the guilt basing on the report Qitiates the
proceedings as principles’oflnatural justica'damand giving
a éopy of the report ;o.the delinquanf and an apportunity

‘to him to sake a representation regarding ths acceptability

L)

of the report. This dictum was followed by tha Bombay Bench

df tha.Tfibunal in»Bhashyam V. Union of India & ofhers
'(1988(6) ATC, 1 863). A Division Bench of the Suprems Court
in Union of India V. E Bashyam, ATR 1989(1) sC, 50, in an
SLP agaxnst this order of _the Tribunal v;rtually upheld the
dictum but considaﬁm@ the xmportance of the matter referred
it to a Larger Bench. The Division Baﬁbh of the Supre@e
‘Court distinquished the requirement of making the copy of

' the Enquiry Report available to the delinquent officer for
t his‘dafénca befors ﬁhe DiSciplinary Authority makaé up its
mind on the guilt from ;he show cause notica givan to him
on the quantum of punishment and observed as fPollous:

"It appesars to us to be a startling proposition to
advance that the only authority which really and
.actually holds him guilty need not afford any
opportunity to the person against whom such finding
of guilt 13 recorded and the matsrial on uhlch he
acts".

.013'..
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‘The'Division Bench held that abolition of shouw cause notice

oq ﬁuantum}ﬁf'punishment by the 42nd amendment of the Consti-
\‘futiqn’did‘not dispense uith the requirement of article
#11(2) 0? the Constitution to give reasonable opportunity

to a &élinquent gdmpatib1d with thé p;incipies of Natural R
.Jus£ice; ‘I£ held thag non-supply of the Enguiry Report to

the delinquent to lst hi@ ﬁersuade the'Disciplingry Authority
tagt.tha finding of gqilt is ﬁot uarrantad‘from the énquify
vBeport, would cunstituté violation aof the principleéAof

Natural Justice.  Though the Suprems Court has in another
SLP filed by the Union of India sgainst the decision of the

Tribunsl in Premnath K Sharma's case stayed the operation .of

-

the order in that case as the principles enunciated in that !
. : ' }
case still hold good and have been buttrassed by the Division

Bench of tﬁa Supfeme Court in Bashyam's c;se, this Tfibunal
hasvﬁaen consistently hdlding that the non-supply of the

cbpy orlthe,inquiri rapqrt before the Disciplinary Authority
decides the question of guilt basing on the report vitiates
the proceedings from that stage onuardé. Following the above
dictum, we Pind that the non-supply of the Inquiry foicer'§
repo;ts in these cases to the applicants before the Discipli-
nary Authority decided that the delinquentg were guilty
‘without giving them an dpportunity to make representations
about the nature of evidence and the accaﬁtability of tha
reports has vitiated the proéeadings and tha'disciplinary

ordérg. : (LL///////
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6. For all ths reasons mentioned in the foregoing

‘paragraph, we are of .the view that the disciplinary procee-

dingé and orders in all the four cases suffer from serious
illegalities and irregularities and that they have to be

set aside. The appellate orders also are liable to be

" set aside since the appellats authority has not properly

. considered the grounds raised by the applicants on the

bésis of these irregularities. Since the disciplinary

prders are bad in lay and have to be sst aside normally

- the applicants have to be ordered to bs reinstated in

servics. But since it has come‘out from ths pleadings
that the applicants in OA-31/89, OA-113/89 and 0A-347/89
have been convicted by the Criminal}Court and sincevthe
accusation against all the four applicants are of very

serious nature it will not ba_conducive to the intersest

of justice if these applicants are allowved to go free if.

really the accusations against thém were true. Therefore
Qe are of the view that in the public interest and in the
interas; of justice it is necessary to direct the respondents
to conduct denovo inguiries against thé applicants on the
basis of the chargss alrsady issued.

7. .. Ih the result we ailou.tha applications DAK-545/88,
0A-31/89, 0A-113/89 and 0A-347/89 and set aside the impuged
orders in all these casaé and direct the respondents to

conduct_denovo inquiries against thsse applicants An

»
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Q‘in'acéordgnce'01th lav giving them reascnable opportunity

to.dafendfthemselves’énd supplying\then the documents

4

'nedessa:y for aﬁabling’tham»to cross-examine the‘ultnesaes‘

‘affectively. Tha_épplicants will be daamad7to be under

suspeﬁsion from-tha'respebtiva dates of their removal from

'service for the purpose of complesting the disciplinary

proceedings. The disciplinary procesdings should be comple-

ted uithin a‘pariod of three months from the date of

Acommunicétion of this order. - Thera will be no order

as to ¢dsts.

8. A bopy of this order may be placed in each of the

casas,

( AV HARIDASAN ) o ( SP MUKER3I )
JUDICIAL MEMBER ~ 'VICE CHAIRMAN ke
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