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CENTRAL ADMINISTRATIVE TRIBUNAL
MADRAS BENCH

0.A.No.31/86

Arun V Kulkarni : Applicant
-/gw~

1 The Deputy‘Chief Engineer
Lakshadweep Harbour Works,
Karaparamba, Calicut-10

2 The Chief Engineer and
~ Administrator, Andaman Lakshadweep
Harbour Works, Port Blair,Andamans

3 The Union of India rep. by the
Secretary, Ministry of Shipping
and Transport, Despartment of
Surface Transports, Ports Wing,

New Delhi. ReSpondents‘

4 The Union Public Service Commission
New Delhi rep. by its Secretary.

shri K Sekhar
5 The Executive’ Engineer

Lakshadweep Harbour Works
Kavaratty, UT of Lakshadwsep.
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Andaman Lakshadueep Harbour works
Port Blair, Andamans.

M/s KP Dandepani & K Jaju Babu : Counsel of Applicant
Mr PVYM Nambiar, Sr CGSC ¢ Counsel of Regspondents

CORAM

Hon'ble Shri G Sreedharan Nair, Judicial Member

and.

Hon'ble Smt J Anjani Dayanand, Administrative Member

(Drdsr pronounced by Hon'ble Smt J Anjani Dayanand,
Administrative Member)

So
ROL—

ORDER

-The applicant, Shri Arun V Kulkarni, Executive
5o | |

i T ‘
Engineer (in-Charge), Andeman Lakshadweep Harbour

Unrks,_KavaratKi’has filed this application against
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Respondents 1 to 6. .,

2 Tﬁa épplicaht seeks relief by way of issuing

an appropriate order br direction calliﬁg far.the
papers leading to the selection of the Respondents

No. 5 & 6 as Exeéutive Engineers(Civil) in the

meeting éf the Departmental Promotion Committee'held
on 17.9.85 and té quash the same. The épplicaqt

also seeks a dirgction for sattihg aéidé Ex.P8 and

p7 and for issueqén appropriate direction to the
Respondent No.1 and 3 to convsne a denovo Depértmental
Promotion Committee Meeting énd make a.frash selection
to the post of Exscutive Engineer\and to exclude from
consideration.the cqnfidential feporté relating to

the applicants Por the year 1980 tb 1982, It is
stated in the application that the applicant is a
First Class MasteLs Degree holder in-maring Structure
Engineering and-uas»appointad és Assistant Engineer
(Civil) on the recommendation of thé uPSC on 15.11.78.
He was ranked first among those selabted/andvuhﬁ’
joined the department on 22.12.78. By Office Order
No.97/80 dated.8.6.80 (Ex.P2) he was trén#?erred tov
the office of the Deputy Chief Engineer, Lakshadueep

. Harbour Works, Calicut. Again by another office order
dated 24.7.60 he was put in additional charge of
Assistant Engineer (Mech.) (éx.).a).‘ On 20.6.84 the

applicant was transferred from Calicut to Little
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Andaman Circle (Ex.P4). This uas deferred until
23.7.84 he was put in charge of the post of

_Executive Enginser (Ex.PS).

3. | On 22.11.85 by an_o:der ef’the.Governmént'of
fﬁdia, Respondent No.5 & 6 were given é??iciating
app;intmant fo the post of Executive Eﬁgineef(Civil)a
in the Andaman Lakshaduseep Harﬁour Works (Ex.P6).
Respondent Ne.5 & 6 who have been promoted figure

at S1 No. 7 and 2 respactiﬁely in the seniority
list published by the RésDOAdant No.2 on 12.7.84

~in the cadre of Assistant Enginaer/(Cigil) in the
Andaman Lakshdweep Harbour Works. Tﬁe applicant

is listed at S1 No.5 in the seniority list.

4 While acknowledging that the post of Executive
Enginseer (Cigil) is a saléction post, the applicant
has.questioned thé merit of the decisions arrived
at by thaADepartmentgl Promotion Cbmmittee on the

basis of the entries made in his confidential roll

| 2 Cﬁbwﬂbw'x)ﬁo.

between 1980 and 1982?,

4-982—{—three——calendar—years) %he normal procedure

for writing of confidential roll of an officer is

for the‘immediata senior officer under whom he is
. working initiate the confidential roll which is

then reviewed by the Reviawing Authdrity and then

countersigned by the next higher authority. 1In this
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casa’thg Exec?tive Engineer should have_baeﬁ the
Repcrting gfficer, the Deputy Chief Engineer-gheuldv
hQVe been the Reviswing 0fficer and this should have
been éountersigned by the Chi;f Engineer and

" Administrator. Iﬁstaad, for the three calénhder
years his confidential roll was uritten by the
Deputy Chief Engineer whe should onlirgémthe
reviewing~authority.‘This action of the Deputy
Chief Engineef in denying an opportunity to thé
Executive Engine=zr to give his remarks on the work
of the appliCant has resulted in thé applicant
being agQrieved. iThnugh no adverse entries haue
been communicated to the applicant it Quuld be

safe to présume that the report given was not
adequate to merit his ba;ng considered for inclusion
.in the list of the Departmental Promotion Committee
which met on 17.9.85. The applicant has alleged
that the Deputy Chief Engineer Shri M V Raju

PM-win L»M,
@gﬁ%/devalapad personal erd¢meue against ar131ng

out of saw@ral incidents uwhere there was difference
vovs 'e/'\"i-’\ :

of opinion 1nﬁFhe finalisation of tenders or

placing of orders for some equipments, etc. The

application details a number of these cases wherein

there was difference of opinion. 0One or two of

these cases are also reported to be under investigation

by the CBI.
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S The applicant states thaf he is confi&ent
of being included inm the list if the confidential
roll entries for the pe:iod 1980‘to 1982 are
ignored and subsequent entries are taken into

account for the purpose of assessment.

6 The counter has been filed by the

Respondent No.1 on behalf of Respondents No 1;ﬁ22& 3.
It is stated therein that the proﬁotion erder |
‘issued tﬁ Respondent No.5 & 6~had.been correctly
issued on the basis oP the assessment of the

- records and sslection by UPSC. The applicant
alsolﬁas assessed at the same time alongQitﬂ

gigggé. Since the post is a seléction post; the

more meritorious got selected. The applicént has

therefore na'grounds for complaint.

7 The applicant th was Executibe Engineer
(in-Charge) has since‘been feliaved by‘tha
Respondent Nb.S on promotion. The coﬁnter goes
on to stats that the procedure followed by the
DPLC . for selection paéts has been meticulously
followed and no injustice has been caused.

It has also been stated in thé counter that if
‘the contention of the applicant is upheld it will
inflict a sefious blow to the well established
government policy of merit basedvpromotion. The

counter has contested the allegation made by the
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applicant that the confidential roll of the applicaﬁt
| for the years 1980 to 1985 was not written in
accordance with the proper procedure b} the appropriate
authorities, It states that the procedure in this
regard has been correctly Ppiloued and there has
been no denial of fair and proper.assessment.
8 - The counter also denies all’the allegations
made,regarding'the difference of opinion between the
applicant and thé Deputy Chief Enginser on matters
rélating to procedure to be followed for procurement
of materials through rastricted teﬁders, etc. The
counter goes on to stats that thé applicant has
Pailed to establish the proper nexus between his
promotion and the various cases quotédvby him;
'Dis~agreement on technical issues,betueeq the
superior officer and the.suburdinate are not uﬁcommon
but unless a definite nexus is proved, it would be
difficult to sccept thai the alleged difference
of opinion affected the case of the applicant for
‘iﬁromotiqn to the post of Exscutive Engineer. All
the allegations made against Shri M V Raju
gegarding various irregularities committed in
swarding the contract have also been denied.
9 Counsel for the applicant stated that the

short point for decision was regarding the validity
of the entries made in the confidential rolls for
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the years 1980 to 1982 by am officer whao should have
been only the reviewing officer and who was not

in the direct knowledge of the day to day work of
vthe applicant. By denying an opportunity to the
‘Exscutive Engineer to write the report, the Depdty
Chief Engineer had himself recorded the confidential
report éf the officer for thrse conée#utive years.
'Though no adverselentries ueré communicated, even
‘a routine, avafage or just an adequa#e report, would
have been sufficientrto damn his caréer prospects.
Counsel for the applicant also pointed out that on
27.10.87 the Bench had directed the raspondents to
make available the confidential rolls of the applicant
for the period 1980 toc 1984, but sven as of to-day,
the confidential folls have not baém producad before
the Bench. The counsel, therefara, prayed for
relief to the applicant as sought for.in the

application. The counsel for the applicant also

-

o _
gquoted from = judgemesnt delivered by amether—Bench

ova oF Ls (5. G Svidhavan Nriv) €o\iwg g8
sf-thie—Fribomel in OA No.K-39 of 1987 decided on

* October 8, 1987 ( 1988 ATC.Vol.6- 385) wherein it

hés been 6bservad:

" Adverse remarks in Confidential Rolls do
cause hardship to a government servant, and
if such remarks are made without justiéication
and without paying heed to the
instructions regarding writing of Confidential
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Reports, -it is nesdless to emphasise that it

will result in demoralisation of the services.

The assessment of a gavernmént sarvant for ‘

the purpose of making entries in his Confidential

Raport cannot be made arbitrarily. It has to

be done taking into account the quality of

his performance of the duties assigned to him

and by his conduct in general. The Reporting

gfficer, the.Revieewing 0fficer and the

Countersigning Officer have to make their

assessment and urite the entries with

maximum degree of objectivity and impartiality,

Por if it is done otherwise, it will prejudically

affect the officer reported upon, and his '

career itself will be damned. There are clear

instructions in this regard issued by the Government

of India, and if they are followed strictly by

the concerned officers, to a largs extent

unfairness or caprice can be avoided, so that
~the service cannet have scope Por‘grievanca.

_ According to the instructions, the Reporting
Officer, the Reviewing Officer and the Counter-
signing Officer are ordeined to follow certain
norms. Hence if in a given case it is shoun
that without following such instructions, entries
have been mede in the Confidential Report of
a government servant to his detriment, such
entries have necessarily to be struck doun".

10 The Sr CGSC who appeared on behalf of the
Respondents No 1 to 3 stated that the Confidential Rolls
had ﬁat been made available to him perhaps because
~they Qere héid up in tbaAUPSC. He was not able to
substantiate the sams.

1 We have heard the counsel for the applicant and

the respondents. We have also pedgG?d the records.
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It is unfortunate that eyen though considerable
time uwas given to the respondents, the Confidential
Rolls of the applicant and the DPC file were not
producsd before the Bench. We cen, thersfore,

only draw an adverse inference on account of the
nan-production oPithe same. It is not diSpuﬁed |
that during the pe;iod 1980 - 82 the confidentialA
‘report of the applicant uasvnat urittan by the
Reporting 0fficer, the immediate superior officer
who had the occasion to assess his werk, aptitude,
tact, etc. As such, the réports during that period
being contrary to the instructions regarding the
writing af»ConPidential reports, and not in
consonance with the principles laid doun in the
decision in M. Sasidharén's cése referred to
earlier ( 1958 ATC.V01.6-385% cannot afford the
foundation for judging the applicanf as fegards
his promotion to the next higher cadre. A meritorious
young officer who had topped in the list during
the year he was selecged by the UPSC for thé post
has been subjected to sugh an advérse exparieﬁce.
Such action can only résult in Qemoralisation of

the servicesas.

12 In ths circumstances of the case we are of
the vieu that the ends of justice will be mst by

giving the applicant notional promotion from the

date from which his juniors were promoted. Houever,
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since ﬁhe DPC has finalised thé list, on fhe

basis of which the department has also issued
appoinfmént orders to Reshandents 5 & 6, we direct
that the applicant a?tef being given!notiona;
oromotion, be placgd below Respondents 5 & 6 in

the Select List of Exscutive Engineers for that

: s jrod e I oneds Lowe b 5Tl be foken
year. CMWI”‘“‘“ L}' rpadhim mH
W AC Covind~ gnr vaj%090<ﬂL"PG”7 b Lihe )

13 The application is disposed of accordingly.
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