CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

Friday this the 9 th day of June 2008,

CORAM:

HON'BLE MR. KBS RAJAN, JUDICIAL MEMBER

HON'BLE MR.N.RAMAKRISHNAN, ADMINISTRATIVE MEMBER

0.A.389/06:

1. Allindia Federation of Central Excise Gazetted
Executive Officers, Kerala Unit represented by its

General Secretary, Rajan G.George,
Superintendent of Central Excise,

Office of the Chief Commissioner of
Central Excise, Cochin, CR Buiicings
I.S.Press Road, Cochin, residing at
‘Anugraha” 41/3052, Janata, Palarivattom,

2. V.P.Omkumar,
Superintendent of Central Exciss,
Office of the Commissioner of

Cochin-25.

Central Excise, Cochin, Central Revenue Buildings

I.S.Press Road, Cochin, residing at
“Panakkal”, ACSRA 27, Kaloor, C:.chin-18.

3. K.S.Kuriakose,
Superintendent of Central Excise,
Central Excise Divisional Office, Kcitam,
residing at; Kochukaliyikal Bethanv,
Mangamkuzhi P.O.Mavelikkara.

(By Advocate Shri Shafik M.A.)
Vs.

Union of India, represented by the
Secretary, Ministry of Finance,

Applicants

New Delhi and 4 others. ~espondents

(By Advocate Shri. Sunil Jose, ACGSC)
0.A.304/06:

Mr. K.B.Mohandas,

Superintendent of Central Excise,

Office of the Commissioner of

Central Excise, Central Revenue Buildings
{.S.Press Road, Cochin-18.

(By Advocate Mr.CSG Nair)

Applicant




"M‘ - ,

- Inspector of Central Exmse z e

’ﬁw w“ v

z Commissioner of Centra! Exc;se & ustoms
2 ptral Revenue Buuchngs ’

Press Road, Cochln 18 & Sothers RGSpondemS g
: (By Advocate Shri. PM Sajl ACGSC(R‘I 3) ,

0.A.306/06:
Mr. Sudish Kumar 8,"

Divisional Preventive Unit, 7= o 0 P
Palakkad | Division, Palakkad«ﬁ?s 001 ' ~ Appiicant:

(By Advocate ShriCSG Nair)

Vs.

The Commissioner of Central Excise & Customs

Central Revenue Buildings R
|.S.Press Road, Cochin-18 & 3 others. ; Responde*\ts

(By Advocate Mrs. Mini R Menon, ACGSC(R.1-3)

0.A.306/06:

K P Ramadas,

Inspector of Central Excise,

Quilandy Range, Quilandy, .

Kozhikode District. Applicant

(By Advocate ShriCSG Nair)

Vs.

The Commissioner of Central Excise & Customs,

Central Revenue Buildings. \
| S.Press Road, Cochin-18 & 3 others. Respondents

'(By Advocate Shri Sunil Jose, ACGSC)

 0.A.208/08:

V.P.Vivek,

Inspector of Central Excise,

Customs Preventive Division, Kannoor,

(residing at Shalima, Palikulam, o
Chirakkal P.O., Kannur District.) ~ Applicant

By Advocate Shri CSG Nair)
Vs,



3.

The Commissioner of Central Exc:se & Customs
Central Revenue Buildings

.8.Press Road, Cochin-18 & 3 others.  Respondents ... - -~ -

(By Advocate Shri C.M.Nazar, ACGSC)
O.A.308/08:

Jossy Jos: aph

Inspector of Central Excise,

Office of the Chief Commlssmner of
Central Bxcise, Kerala Zone, Central Revenue Bu;!dlngs
1.S.Press Road Cochin-18, residing at 32/831 A-1,
Souparnika(lst Floor) Kaithoth Road, . o
Palarivattom, Ernakutam. Applicant

P .
TS

(By Advocate Shri Shafik MA.)
Vs,

Union of India, regresented by the
Secretary, Msmstw of Finance, S
New Delhi and 2 others, Respondents

(By Advocate Shri C.M.Nazar, ACGSC)
0.A.310/08;

1. Kerala Central £xcise & Customs =xecutive
Officers Association, represented by its
JCM Member, N.P. Padmanakurra
inspector of Central Excise,
O/o The Commissioner of Central Excise,
Cochin, Central Revenue Buildings
1.8.Press Road, Cochin, residing at
*Sreehari” Eroor Vasudeva Road,
North Janatha Road, Cochin-682 025.

2. Sunil V.T., Inspector of Central Excise,
Office of the Assistant Commissisner of Central Excise,
Muvattupuzha Division, KPC Towsr.
Muvattupuzha, residing at Chirayi :ihavanam,
Kadayiruppu, Kolenchery, ‘ , .
Ernakulam District. . Applicants

(By Advocate Shri Sha_ﬁkM.A.) o

Vs.

Union of india, represented by the

Secratary, i mstry of Finance,

New Deihi and 4 others. | Respondents

(By Advocate Shri George Joseph, ACGSC)



0.A.312/06:

M.K. Saveen |

Inspector of Central Excise;” R

Head Quarters Office, Cahcut o Appligap_t rav

(By Advocate Shri CSG Nair) . -

Vs.

The Commissioner of Central Excise & o .
Customs, Central Revenue Buildings -- R .
|.S.Press Road, Cochin- 18 and two o‘ahers Respondents
(By Advocate Shri S.Abhllash, ACGSC) R
O.A312/06:

P.V.Narayanan, :

Inspector of Central Excise,

Kannur Division, Kannur. . Applicant .

(By Advocate Shri _C_SGA:Nair)

Vs.

The Commissioner of Central Excise

& Customs, Ceniral Revenue Buildings

1.8.Press Road, Cochm 18 and twoa hers. Respondents
(By Advocate Mrs. Aysha Youseff, .AC_CE‘C') | ) |
0.A.314/06:

C.Parameswaran,

Inspector of Central Excise, o
Trichur V Range, Trichur thsmn Applicant

(By Advocate Shri CSG Nair)

Ve

The Commissioner of Central Excise

& Customs, Central Revenue Bu&ldmgs . o
1.S.Press Road Cochm 18 and two others n_-_{Resporzs:ients
(By Advocate Shri Thomas Mathew I\\_L@i‘.umoqttﬂ,gACGSC)
0.A.316/06:

Biju K Jacob,

Inspector of Central Excise,,

Trichur Division, Trissur, - | Appiicalnt" o

(By Advocate Shri CSG Nair) .~ . " :



Vs,

The Con'mss;oner of Central Excsse C,ustoms
Central Revenue Buildings -

|.S.Press Road, Cochin-18 and two others. Respbwdehts

{By Advocate Shri S.Abhilash,ACGSC)
O.A.316/06:

P.C.Chacko,

Inspector of Central Excise & Customs, -
Thalassery Range, Thalassery,

Kannoor District. Applicant
(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs, |
Central Revenue Buildings
|.S.Press Road, Cochin-18 and three cthers. Respandents

(By Advocate Shri M.M.Saidu Muhammried, ACGSC)
0.A.317/06: |

Chinnamma Mathews,
Inspector of Central Excise,
Wadakkanchery Range, Trichur District.  Applicant

(By Advacate Shri CSG Nair)
Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings :
1.S.Press Road, Cochin-18 and two others. Responceits

(By Advocate Shri George Joseph, ACGS:(!
Q.A.318/06:

C.J. Thomas,

Inspecter of Central Excise,. _ -
Head Quarters Office, Cahcut Appiicant

( By Advocate Shri CSG Nair)

Vs.



8.
The Cormissioner-of Central Excise-& Customs, -
Central Revenue Buildings :
LS Press Road, Cochin-18 and twoothers.  Respandents
(By Advocate Shri P.J.Philip, ACGSC) o o
0.4, 318/08:
K.Subramanian,
inspector of Central Excise, .
Tellichery Range, Tellichery. Applicant
(By Advocate Shri CSG Nair)
Vs. "

The Commissioner of Central Excise & Customs,
Central Revenue Buildings

| S.Press Road, Cochin-18 and two others. Respondents =

(By Advocate Smt. Mini R Menon, ACGSC)
0.A.320/08:

Gireesh Babu P.. .
Inspector of Central Excise, _ ‘
Head Quarters Office, Calicut. Apolicant

(By Advocate Shri CSG Nair)
Vs. -

The Commissioner of Central Excise & Customs,
Central Revenue Buildings o
|.S.Press Road, Cochin-18 and two othiers. Respondents

(By Advocate Smt. K Girija, ACGSC)
0.A.321/08: |

K.V Balakrishnan, .

Inspector of Central Excise,

Central Excise Range,

Manjeshwaram, Kasarkode District. Applicant

(By Advocate Shii CSG Nair)

Vs,

The Cormmissioner of Central Excise & Custorns,
Centra! Revenue Buildings

| S Press Road, Cochin-18 and two others. Respondenis

(By Advocate Shri Thomas Mathew Neilimoottil, ACGSC)



Q:A.322/06;

1 SAntony Cleetus,

Tax AsSistant,

Central Excise Division, o
Ernakularh |, Cothin-17. - Applic‘gnt o
(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Exc&se & Customs,
Centrai Ravenue Buildings '
|.S.Press Road, Cochin-18 and three cthers.  Respondents

(By Advocate Shri P.A Azis, ACGSC)XR.1-3)
0.A.323/08: |

P.T.Chacko,
Senior Tax Assistant, .
Central Excise Division, Kottayam. Applicant

(By Advocate Shri CSG Nair)
Vs.

The Commissioner of Central Excise & f:ustoms
Central Revenuz Buildings
|.S.Press Road, Cochin-18 and three oiners. _Respondents

(By Advocate Shri C.M.Nazar, ACGSC)
Q.A.324l06i;

V.V.Vinod Kumar,
Inspector of Central Excise, ,
Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise usfzoms,
Central Revenue Buildings

1.8.Press Road, Cochin-18 andtwoothers. ~ Respondents

(By Advocate Shri Sunil Jose, ACGSC;



i

0.A.326/08:

C.Gokuldas,

Inspector of Central Excise,
Head Quarters Office, Calicut.
(By Advocate Shri CSG Nair)
Vs.

The Commissioner of Central
Central Revenue Buildings
|.S.Press Road, Cochin-18 an
(By Advocate Smt. Mariam Ma
0.A.326/06:

Joju M Mampilly,
Inspector of Central Excise,

Head Quarters Office, Calicut. -
(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Centra!
Central Revenue Buildings
| § Press Road, Cochin-18 an

Applicant

Excise & Cusioms,’ . . ey

d two othiars. Respondents |
thai, ACGSC) =

A:sp!icént

Excise & Customs, = -

d two Ac»ihers._ ‘ Respondeﬁts

(By Advocate Shri P.S.Biju, ACGSC)

$.A.327/086.

T.N.Sunil,
Inspector of Central Excise,

Kanhangad, Kasarkode District. | Applicant

(By Advocate Shri CSG Nair)
Vs.
The Commissioner of Central

Central Revenue Buildings
1.S Press Road, Cochin-18 an

Excise & Customs; -

d'twc;_oihers, | Respondfents‘

(By Advocate Shri P.M.Saji, ACGSC)



0.A.328/08:

M.Sasikumar,

Inspector of Central Excise, -

Divisional Preventive Office,

Trichur Division. Applicant

* (By Advocate Shri CSG Nair)
Vs.

The Commissioher of Central Excise & Customns,
Central Revenue Buildings - ' 3
|.S.Press Road, Cochin-18 and two others. Respondents

(By Advocate Shri P.Parameswaran Nair ACGSC)
0.A.329/06:

A.P.Suresh Babu,
Inspector of Central Excise,
Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings
1.S.Press Road, Cochin-18 and two others. Respondents

(By Advocate Shri Varghese P. Thomas, ACGSC) |
0.A.330/06:

R.Satheesh,

Inspector of Central Excise, . '

Office of the Asst. Commissioner of Central Excise,
fuvattupuzha Division, KPC Towers, Muvattupuzha,

residing at: "Srihari” A.M.Road, Vaidyasai= Pady, ’

Iringole P.O., Perumbavoor,

Ernakulam District. Applicant

(By Advocate Shri Shafik M.A.)
Vs,

Union of india, represented by the
Secretary, Ministry of Finance,

New Delhi and 2 others. Fespondents

(By Advocate Smt. Mariam Mathai, ACGSC)



10.
O.A.331/06:

K.V.Mathew,

Inspector of Ceniral Excise,

Office of the Superintendent of Centrai Excise,

Palai Range, Opposite, KSRTC Bus Stand, Pa}an

Kottayamn District, residing at “Karinattu Kaithamattom”,
Poothakuzhy P.O.Pampady, Kottayam District. Applicant

(By Advocate Shri Shafik M.A.)
VS,

Union of India, represented by the
Secretary, Ministry of Finance, |
New Delhi and 2 others. Respondents

(By Advocate Shri M.M.Saidu Muhamried, ACGSC)
0.A.232/06:

Thomas Cherian,

Inspector of Central Excise, )
Office of the Commissioner of Central i-xcise, -
Calicut, residing at: "Mattathil” 33/541 A,
Paroppadi, Ma!aparamba

Calicut. Applicant

(By Advocate Stiri Shafik MA.)
Vs. |
Union of India, repreéented by the
- Secretary, Ministry of Finance,
“New Delhi and 2 others. Respondents
(By Advocate Shri P.A.Aziz, ACGSC})
0.A.333/06:
P.G. Vinayakumar,
Inspector of Central Excise,
Kalpetta Range Office, Kalpetta,
Whynad District, residing at 19/241(3), \/~_zkary Lane,
Near St.Joseph's Schod, Pinangode Rec ad. Kalpelta,
‘Wynad District. . Applicai:
(By Advocate Shri Shafik M.A.)

Vs.



1.

Union of India, represented by the
Secretary, Ministry of Finance,
New Delhi and 2 others. = Respondents

(By Advocate Shri P.Parameswaran.Nair, ACGSC)
C.A.541/06: | -

A.K.Surendranathan, _,

Superintendent of Central Excise,

Trichur |l Range Office, Trichur,

residing at Kottassery House, Post Akikavu,
Via Karikad, Trichur District. Applicant

(By Advocate Shri Shafik MA.)
Vs, o

Union-ﬁof India, represented by the
Secretary, Ministry of Finance, ,
New Delhi and 2 others. Respondents

(By Advocate Shri Varghese P Thomas, ACGSC)

0.4.342/08:

Rasheed Ali P.N., _
Superintendent of Central Excise,
Central Excise Range, Quilandy,

LIC Road, Quilandy, residing at

C-3, Alsa Apartments, Red Cross'Road.
Calicut-673 035 - - Applicant

(By Advocate Shri Shafik MA)
Vs,

Union of India, represented by the
Secretary, Ministry of Finance,
New Delhi and 2 others. ‘Reswondents

(By Advocate Smt. Aysha Youseff, ACGSC)
0.A.343/08:
C.V.George,
Superintendent of Central Excise,
Central Excise Divisional Office, Trichur,
residing at Cheruvathoor House, St.Thomas Raad, |
Pazhanii, Trichur, District. . . Applicant
{Bv Advocaie Shri Shafik M.A.)

NS,



Union of India, represented by the
Secretary, Ministiy of Finance, _,
New Delhi and 2 others. Respondents,j.’

(By Advocate Smt. Aysha Youseff, ACGS?)
(By Advocate Shri Shafik MA.) :

Vs.

Union of India, represented by the
Secretary, Ministry of Finance, S
- New Delhi and 2 others. Respondents

(By Advocate Smt. K.Girija, ACGSC)
344/08;

N.Muralidharan,

Superintendent of Central Excise,

Central Excise Division [l Palghat,
Permanently residing at TC 11/120, 'Ushus’
Green Park Avenue, Thlruvanbady P.G.,
Trichur. Appt

(By Advocate Shri Shafik MA.)
Vs.

Union of India, represented by the
Secretary, Ministry of Finance,

New Delhi and2 others. Resnondents -

{By Advacate Shn George Joseph, ACC:;:,) |
0.5.346/06:

P.Venugopal,

Superintendent of Central Excise,

Central Excise Range Office, lrmjalakuda
residing at G-41, Kaustubhom,

Green Park Avenue Thiruvanbady P.O.,
Trichur. Apglicant

(By Advocate Shri Shafik M.A.)
Vs.

Union of india, represented by the
Secretary, mlstry of Finance,

New Delhi and 2 others. Respondents

(By Advocate Shri P.J.Philip, ACGSC)



0.A.358/06: _

Rafeeque Hassan M,

Inspector of Central Excise,

Perintaimanna Range, Perintaimanna. Applicant

(By Advocate Shri CSG Nair} -~

Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings
|.S.Press Road, Cochin-18 andtwoothers. . Respondents

(By Advocate Shri P.M.Saji, ACGSC)
O.A.369/06:

A.Syamalavarnan Erady,

Inspector of Central Excise,

Range [l KozhikodeDivision,

Calicut Commissionerate. Applicant

(By Advocate Shri CSG Nair)
Vs.

The Commissioner of Central Excise & Lustoms,
Central Revenue Buildings
|.S.Press Road, Cochin-18 and two aothers. Respondents

(By Advocate Smt. Mariam Mathai, AQGSC_)
Q.A.380/08:

Dolton Francis forte,

inspector of Central Excise,

Service Tax Section,

Central Excise Division, Calicut. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Cormmissioner of Central Excise & Customs,

Central Revenue Buildings

|.S.Press Road, Cochin-18 and two ¢ihers. Respondents

(By Advocate Shri C.M.Nazar, ACGSC) |



14,
Q.A.361/GE:

C.George Panick.ar,

Superintendeant,

Customs Preventive Unit 1,
Thiruvananthapuram. Applicant

(By Advocate Shri Arun Raj S.)
Vs,

Union of India represented by the

Secretary, Ministry of Finance,

Department of Customs and Excise, .
New Delhi and three others. Respondents

(By Advocate Shri Aysha Youseff, ACG:Z;
0.4.284/08:

Sashidharan,

Ingpector of Central Excise, ,
Central Excise Head Quarters Office (Audit), Calicut,
residing at: 1/2985 A, Rithika Apartments, £ast Hill Road,
Weast Hill P.O., Calicut-5. Applicant

(By Asavocate Shri Shafik MA)

Vs,

Unionh o7 e represented by the
Seciziary, Ministry of Finance,
K& 2 others. ' Respondents

F ] iy
NSW LB

{by Advocate Shri Sunil Jose, ACGSC)

0.4, SBE/05:

A M. dose,

mapector of Central Excise,

Cenitral Excise Head Quarters Office (Tech), Calicut,
residing at."Ayathamattom House”, Chevayur P.O,
Caiicut-1i. Applicant

(v Advocate Shri Shafik M.A.)
Vs.

‘Union of India represented by the
Secretary, Ministry of Finance,

" New Delhi & 2 others. | Respondents

(By Advocate Smt. Mariam Mathai, ACGEC)



e e

T T

15.
0.£.368/08

K.K. Subramanym

Superintendent of Central Exc;se Interna Audit
Section, Central Excise Commissionerate;
Calicut, residing at: Bhajana Kovil, Cha&appuram,
Calicut. Applicant

(By Advocate Shri Shafik MAA.)
Vs,

Union of India represented by the
Secretary, Ministry of Finance,
New Delhi & 2 others. Respondents

(By Advocate-Shri C.M.Nazar, ACGSC}
0.A.370/06:

V.K.Pushpavally,

W/o Kesavankutty,

inspector of Central Excise,

Clo the Central Excise | B range,

Palakkad, residing at “Karthika”, Kannivapuram,
Ottapalam, Palakkad District. Applicant
{By Advocate Shri Shafik M.A.)

Vs.

Union of India represented by the
Secratary, Ministry of Finance, '
New Delhi & 2 others. A Respondents

(By Advocate Shri S Abhilash, ACGSC)
C.4.371/086:

M.K.Babunar ayanan,

inspector of Central Excise(PRO),

Central Excise Head Quarters Office, Calicut,
residing at:"31, Netaji Nagar, Kottuli P.O.,
Calicut, As:rohcant

By Advocate Shri Shafik M.A.)
Vs. |

Uniion of India represented by the
Secretary, Ministry of Finance,

New Delhi & 2 oahers o Respondents

(By Advocate Shri M.M. Saldu N‘unammm ACuSC)



16.
0.A.384/0¢;

Bindu K Katayarnkott,
inspector of Central Excise. qus Ofﬁce
Calicut.  Applicant

(By Advocate Ms. C.S.Sheeja)
Vs.

The Commissioner of Central Excise & f‘i.sstoms
Central Revenue Buildings
|.8.Press Road, Cochin-18 and two Otﬁa““i’a., - Responden&s

(By Advocate Mrs. K.Girlja, ACGSC)

0.A.387/08: |

Tomy Joseph,

Superintendent of Central Excise

Customs Preventive Unit, Thodupuzha. Applicant
(By Advocate Shri CSG Nair)

Ve,

Tne Commissioner of Customs{Prevantive),

Central Revenue Buildings

[.S.FPress Road, Cochin-18 and two cthers. Respondents
(By Advocate Mr. Thomas Mathew Neilcmcct‘il ACGSC;
0.4.401/08:

A.Praveen Kumar,

Superintendent of Central Excise,

Head Cuarters Adjudication Section,

Calicut Commissionerate. Applicant

(By Advocate Shri P.Rejinark)

Vs, |

The Commissioner of Central Excise & Customs

Central Revenue Buildings

|.S.Press Road, Cochin-18 and two otr.ars. Respondents
{By Advocate Mr. Sunil Jose, ACGSC} -

The Application having been heard on 9 6 2006
the Tribunal on the same day dehvered the foilowmg
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their transfers. ﬂff;fwﬁzll;from thé same, Cal

ommissionerate had &l ifcgressed a ‘~ommun1catlon

Commissioner, |l f;ﬂ‘, Excise, Cochin,
R d.git :

4ﬁssued l-by
1" |
fob%OWS'- =
H _
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4. It is further &bservad that' in the AGT
30% (of the workihg strength) of:' Inspectors,
37% of Superi~ntendents, 50% of  Senior Tax
Assistants and’. 40% of Group D ''staff “have
been transferred, which is' very high.i In a 4

- year tenure criterion, not mo¥ethan 25% of the

staff sholld be = transferred. Any ‘!abnormal

transfer of - staff’ would seriously  impair
. administrative eff1c1ency and we should , to the

extent feasible, avoid such a situation. -

3

5. We have ' received a large ' number of
representations. from: officers of | various
cadres requestlngﬁ for | retention ! in- : &g~

Commissionerate itsélf:for the reason that_ the

tenure of 4 years} prescrlbed in the transfer
policy is with respéc?_ﬁo a station and not with
respect to a Commissipnerate and since they have
not completed the‘Stéﬁion tenure ;. of 4 years,
henigor itransfer.  There is some
merit in this ar “‘"ﬁ} The transfer policy
followed in all th ,3mm1551onerates prescribes
only station teny ahd not Comm1551onerate
wise tenure. If 'ommlsSLOnerate .there are
. station tenure should
be taken into 4 for con51dnrlng transfer
and not the total zayik of an officer within the
Comm1351onerate.xwf ”Efaspect should be . kept
in mind while effectlng transfer and it appears

in these orders,.thls fact has not been taken
into account.
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7. It is further seen that there are a number
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9. On 31.5.2006,7 when the cases were listed for

consideration, while = granting time ' to thé learned

~ counsel for the respondents to seek instructions,'

the éimpugqed praer dated 11.5.2006 was bdi:ected to
}7 b§f;fsﬁéyéd till. the héxt datei éf  heéring;.} Since
~ﬁalé?fiaé' has’béén .alleged / notiéel also was sent
to respoﬁdents -4 and 5 in their - ‘individual
capacities. |
.
10. v‘Thé reSpondents_havevfiled‘an M.A. for Vgcation'of

the interim stay granted. However, xx the case was to be

L]

 héard'finally, subject to certain clarifications sought by

‘the Bench relating to the interpretation tekXxe of para?2

(c) and 3 of order dated 16-11-2003 (Annexure A-11). ‘A

,countér. conteéting the O.A. has also been filed by

the respondents. In the 'said counter the respohdents
have submitted that'. this year the Véompetent
 auth§rity haé'  decided to transfer the Supérintendenﬁ
who have completed 5 yéafs iﬁ | a Comﬁissi@nerate
‘rathér than a station. Other - submissions_ such -as
guidelines‘ iséﬁed .'are not mandatory and - hénce, ‘fhe
,saﬁé~.be“not'ﬂstrictly  followéd étc.' have also beén

made 1in -the counter..

11. Arguments were heard and 'doéumehts perused.

R T I,

haghd -«L Py -.- - -L -lij'l:ﬂ,{i




12. Certain prelimiﬁary objections have been raised :in
respect of non recognition of the Aésocia.ti_oh. and it wa‘s‘
,sﬁbmitted on behalf of respondents fhaf the Associations
have 'no locus .standi. The .. learned counsel for tﬁe
applicants howéveg, submitted that _the ' A.T. Act. nowhere
preséribés that the Association whiéh takes up ‘a class
action should bbe ,recoénised. " This bbjection - need not
dilate us as apért.7from< tbé fact {tha§ the A.T. ‘Acf hés

nowhere stated that the Associations should. be récogniéed,

in the instant case the very circular dated 63—01-200ﬂ
‘having been endorsed to the 'Applicaﬁt 'ASSOCiation, the
‘Lespondents cénngt.'be permitted to raise tﬁis objectiohﬂ
Thé other ﬁrébedural requirement relating to the authofit%
which'would pfosecuté the case on behalf of the Aséociation
doesbstand fhlfilled in this case. 'Hehce, the'quection

réiSedvby the respondehts\in this regard is rejected,

C13.. . The leafﬂed counsel  for = the applicant
Submitted that the»impﬁgned'transfer order sufferé from

Ehe following inherent legél?infirmityf—

|

(a) . The same has not been passed by the Competent
Authorify;
(b) ;The ChieffCommissioner nas noﬁvapplied his
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mind in passing the transfer of order;'

(¢)  Even if the Chiéf Commissioner has passed .
this order, or the order otherwise is held
to have béen passed by | the Competent
authority, - the same is violati&e‘of the
order dated 16-01~2003 (Annexure A-11) .
‘inasmuch as per para 2{c) '_ ﬁhe Chief
Commissioner has thg power only ko mbnitor
the implementation of the ‘Board's
insf?uctions with regar& to tran%fbr7

.(d) The‘actvof respondents No.‘4 anavs (i.e.
| fhe Chief Commissibner and Comm;ésioner,

Cochin) smacks of malafide.

14. -‘Per .contra the éounsel for the feépondents
submitted thatbthere can‘belho indefeasible right as "held
by the Apex Court iﬂ respect of Tranéfer véndf that
guidelines, which stipulate four years in a statioq need
hot bé followed as'thejséme are nqt statutory in;cha:acter
. and’ héhce are not mandatory to follow. As regards the
issue ‘of the inter commissionerate Transfer  by the
‘Commissioner, it has been submitted that the. sarﬁe‘ﬁas with
the §pecifi¢’approyal:of the Chief Commissioner énd aS such

issue by -the Commissibnef cannot be held invalid. As

I!;,,,.ﬁw;.. o C et s e n»w«»l:«,U;mq!\Mumﬂli—wmr‘-*i:'wm»ngM
- ) . . ) o RIRT ¢
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regards malafide, the respondents' counsel argued that in a

|

transfer involving hdndreds of individuals, there 1is noQ
question of malafide. ’ I
15. The limited scope of judicial review on transfer is
well settled. Right from E.P. Royappa vs State of Tami%
Nadu (1974 (4) SCC 3), till the latest judgment of Kendriya

Vidyalaya Sangathan v. Damodar Prasad Pandey, (2004) 12 scc 299, the

W

apex Court has struck a symphonic gound which in nutshell,

as reflected in the above case of Damodar Prasad Pandey, as

under: -

"4, Transfer which is an incidence of service is not to be interfered
‘with by courts unless it is shown to be clearly arbitrary or visited by
mala fide or infraction of any prescribed norms of principles governing
the transfer (see Abani Kanta Ray v. State of Orissa1995 Supp (4)
SCC 169) . Unless the order of transfer is visited by mala fide or is
made in violation of operative guidelines, the court cannot interfer;e
EN with it (see Union of India v. S.L. Abbas (1993) 4 SCC 357 ’) Who
.+ .. - should be transferred and posted where is a matter for the
=L  administrative authority to decide. Unless the order of transfer is
vitiated by mala fides or is made in violation of any operative
guidelines or rules the courts should not ordinarily interfere with it. In
Union of India v. Janardhan Debanath (2004) 4 SCC 245 it was
observed as follows: (SCC p.250, para 9) |

“"No government servant or employee of a public undertaking
has any legal right to be posted forever at any one particu/ar
place or place “of his choice since transfer of a particular
employee appointed to the class or category of transferal#le
posts from.one place to another is not only an incident, but a
condition of service, necessary too .in public interest and
efficiency in the public administration. Unless an order of
transfer is shown to be an outcome of mala fide exercise lor
stated to be in violation of statutory provisions prohibiting any
such transfer, the courts or the tribunals normally canrfrot
interfere with such orders as a matter of routine, as though ;thley
were the appellate authorities substituting their own decision for
that of the employer/management, as against such orfd;érs

~ passed in the interest of administrative exigencies of the service
concerned. This position was highlighted by this Court | in
National Hydroelectric Power Corpn. Ltd. v. Shri Bhagwan
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(2001) 8 SCC 574"

16. Again,'in-fhe case .of State of U.P. V; Gobardhan

- Lal, (2004) 11 SCC 402, the Apex Court has held as under:-

7. It is too late in the day for any government servant to contend
that once appointed or posted in a particular place or position, he

should continue in such place or position- as long as he desires,

Transfer of an employee is not only an incident inherent in the terms
of appointment but also implicit as an essential condition of service in
the absence of any specific indication to the contra, in the law
governing or .conditions of service. Unless the order of transfer is
shown to be an outcome of a mala fide exercise of power or violative
of any statutory provision (an Act or rule) or passed by an authority
not competent to do so, an order of transfer cannot lightly be
interfered with as a matter of course or routine for any or every -type
of grievance sought to be made. Even administrative guidelines for
regulating transfers or containing transfer policies at best may afford

an opportunity to the officer or servant concerned to approach their

higher authorities for redress but cannot have the consequence of
depriving or denying the competent authority to transfer a particular
officer/servant to any place in public interest 'and as is found
necessitated by. exigencies of service as long as the official status is

not "affected adversely and there is no infraction of any career

prospects such as’ seniority, scale of pay and secured emoluments.
This Court has often reiterated that the order of transfer made even in
transgression of administrative guidelines cannot also - be interfered
with, as they do not confer any legally enforceable rights, unless, as

violation of any statutory provision.

noticed supra, shown to be vitiated by mala fides or is made in -

17, The case of the applicants, as such is required to

be’ considered in the light of thé_aforesaid judgments and

‘the facts of the case.

18. Admittedly there is no statutory transfé; policy.
As such, it is only the gquidelines that are to govenn the
transfers of the applicants. A  three judges' Benqh

constituted by Hon'ble Mr. Justice V.N. Khare, CJI, Justice
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'S.B. Sinha and Justice Dr. A.JR. Lakshmanan has observed in

the case of Bimlesh Tanwar v. State of Haryana, (2003) 5 SCC

604 as under:-

47. It is also well settled that in the absence of rules govermL:g ,_
seniority an executive order may be issued to fill up the gap. Only in the ]
absence of a rule or executive instructions, the court may have to R

evolve a fair and just principle which could be applred in the facts and
circumstances of the case. o

19.. The above may be borrowed in the present case |as
well as there is no statutbry order(on transfer. _Again,'in
the pase'of -State of U.P. v. Ashok Kumar Saxena, (1998)| 3

SCC 303 the Apex Court: has held as under:-

In N.K. Singh v. "Union of India (1994) 6 SCC 98 this Court h'eld
_that interference by judicial review is justified only in cases of mala

fides or infraction of any pmfessed norms or principles
(Empha51s uuppllpd)
20. Thus, when the guidelines as contained in the 1994
order of the Board of Excise and Customs are the professed
norms, it has to be Seen' whether the‘ same have been

violated.

21. . The counsel fgf’the respondents:has submitted'%hat
the Chief Commissioner is compétent to deéign his;polic% on
fransfer keeping in view Ehe ground realities occurriﬁd in
the State. The. counsel for tﬁé applicant,' on thé otﬁer
hand‘stated that thérevis absolutely no power vested with
the Chief‘ Commissioner in this :egard, as, under I the

-

-
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provisions of para 2(c) of order dated 16-1-2003 (Annexure
A-11) all that he could do is only to monitor the
implementation of the Board's Instructions with regard to
transfer. There is substance in the submissions made by
the learned counsel for the ‘applicants. The Board having
prescribed some norms and the same having been ihplemented
in the past, and on the basis of the same when the
discuséion between the JCM members and the administration
has been held and consensus arriv?d at vide Annexure A-4,
the Chief Commission#fcannot, in our opinion, design his own

policy of transfer in such a way that the same frustrates

the norms prescribed by the superior authority, i.e. the -

Board. Again, when for the entire country one transfer
policy subsists, the Chief Commissioner cannot have a
separate transfer policy for his zone. As a mater of fact,
according to the applicant's counsel, even in regard to the
fi?e years in the same commissionerate, the same has not
been followed inasmuch as persons with less than 2 months'

service in a Commissionerate have been shifted by the
impugned order. Again, when the Trivandrum Commissionerate
had been ccnstituted only in 2003, there is no>question of
persons therein having put in five years commissionerate
seniority. As such, we are inclined to accept the

submissions made by the applicant's counsel.

o
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22. In our opinion, there is a rationale in prescribing|

a period as "station seniority”. In the case of B.
Varadha Rao v. State of Karnataka, (1986) 4 SCcC 131, at

page 135 the Apex Court has held as under:-

6. One cannot but deprecate that frequent, unscheduled and
unreasonable transfers can uproot a family, cause irreparable harm to
a government servant and drive him to desperation. It disrupts the
education of his children and leads to numerous other complications
and problems and results in hardship and demoralisation. It therefore
follows that the policy of transfer should be reasonable and fair and
should apply to everybody equally. But, at the same time, it cannot
be forgotten that so far as superior or more responsible posts are
‘concemed, continued posting at one station or in one department of
the government is not conducive to good administration. It creates |
vested interest and therefore we find that even from the British times

the general policy has been to restrict the period of posting for a |
definite period."

23. The learned counsel for the applicants submitted
that the transfer 1is completely in violation of thel
instructions of the Finance Ministry as extracted above and
this transfer would cost to the exchequer a stupendous
amount of Rs 2 Crores which perhaps would not be allowed by
the Ministry of Finance. It is nct for this Tribunal to
delve on this issue as if there is any objection from the‘
Ministry of Finance, it is for the authority which effected
the transfer entailing such expenditure to explain. Hence,
we are not entering intoc this aspect while dealing With the

case of the applicants.

24. - Next peoint urged on behalf of the applicants is
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malafide. Though specific act of malafide has been
levelled against any one by the applicants, it has been
subnitted that right from the day the Chief Commissidner
had taken over charge of Kerala zone, his acts would
reflect Ehe extent of use of power in an irrational way.
The counsel for the respondents on the other hand submits

that there is no question of malfide when the | transfer

order 1is for more than 100 individual. Thus, the question

here 1is whether~.the act of the{ Chief Commissioner is
accentuated by malafide or not. It is worth referring to
the ‘exact scope and ambit of the term "malafide in
jurisprudence ef power.. In the case of State of Punjab v.

Gurdial Singh, (1980) 2 SCC 471, at page 475 the Apex Court

has held as under:-

9. The question, then, is what is mala fides in the Jurisprudence of
power? Legal malice is gibberish unless juristic clarity keeps it
separate from the popular concept of personal vice. Pithily put, bad
faith which invalidates the exercise of power — sometimes called
colourable exercise or fraud on power and oftentimes overlaps
motives, passions and satisfactions — is the attainment of ends
beyond the sanctioned purposes of power by simulation or pretension
of gaining a legitimate goal. If the use of the power is for the
fulfilment of a legitimate object the actuation or catalysation by malice
Is not legicidal. The action is bad where the true object is to reach an
end different from the one for which the power is entrusted, goaded
by extraneous considerations, good or bad, but irrelevant to the
entrustment., When the custodian of power is influenced in its exercise
by considerations outside those for promotion of which the power is
vested the court calls it a colourable exercise and is undeceived by

~illusion. In a broad, blurred sense, Benjamin Disraeli was not off the
mark even in law when he stated: "I repeat . . . that alf power is a
trust — that we are accountable for its exercise — that, from the
peaple, and for the people, all springs, and all must exist”, Fraud on
‘power voids the order if it is not exercised bona fide for the end
designed. fFraud in this context is not equal to moral turpitude and



embraces all cases in which the action impugned is to effect some
object which is beyond the purpose and intent of the power, whether
this be malice-laden or even benign. If the purpose is corrupt the
resultant act is bad. If considerations, foreign to the scope of the
power or extraneous lto the statute, enter the verdict or impel the
action, mala fides or fraud on power vitiates the acquisition or other
official act."” ’

25. The presence of malafide in the action on the

part of the Chief Commissioner has to be viewed: in thel
light of the above. However, for the decisions as herein

being stated, we are not entering {nto this controversy.

26. The counsel for the applicant submits that justice
would be met if the applicants are permitted to pen a
representation to the higher authority (i.e. the Secretary,
Ministry of Finance) who would take into account all the
aspect and arrive at a just conclusion in regard to the|
transfer of the applicants and till such time the decision

of the highest authority is communicated, the status-quo

order may continue. The counsel for the respondents,

however, submits that the case be decided on merit.

27. We have given our anxidus consideration  to thei
submissions made by the both the parties. We have also
expressed our views as to how far the Chief Commissioner
framing his own policy which substantially varies from the

one taken by the higher authority i.e. the Board of Excise




and éustoms in one of the paragraphs above. The aspect of
financial implication is not touched by us. So is the case
with regard to malafide. For, when the Board's
instructions are to cover the entirevpeninsula,gwhen the
powers to the Chief Commissioner as contained in Annexure
A-11 order confines to monitoring the implementation of
Boeard's instructions in regardfe transfer, whether any
malafide exists or not, whether the exchequer pérmits the
extent of expenditure or not, {whether such an‘ order if
passed by .other Chief Commissioners would result in chaos,
etc., would better be analyzed and a just decisié¢n arrived
at by the higher authority i.e. either the Board or the
Secretary, Ministry of Finance. As the Board of ﬁxcise and
Custom has not been arrayed as respondents in these OAs, it
is felt that the matter be appropriately dealt with by the
Secretary, Ministry of Finance, Department of Re?enue, New
Delhi who has been impleaded as respondent No. 1 to deal
with the entire issue for which purpose, the Associations
who are applicants before us may pen representations within
a specific period. They may, in that representaﬁion, give
specifically, as+o which of the individuals in the transfer
order they represent. = Of course, the Secretary, Ministry
of Finance may well arrange consideration of such
representation at an appropriate level, either of. the Board

or even other Chief Commissioners (other than respondent
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No. 2 here) and till such time the decision is arrived at

and communicated, the transfer order be not given effect to

in respect of those whose names figure in the list jof

individuals represented by the Associations. Those who
abide by the transfer and want to join the new place |of
posting may be allowed to join. In a situation where one

person moves to a particular place, and the one who has |to

move from that place happens to be one agitating against
the transfer, the authorities mpay adjust the transferred

individual. within the same Commissionerate till the

|
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disposal by the Secretary of the. representations of Fhe
Associlation.
28. In some cases the individuals who have been asked

to move from one place to another, have represented that
while they are prepared to move from the earlier place: of
posting, their posting be to some other place and not the

one where they have been posted. It is for the respondents

to consider this aspect also, after the decision of the

Secretary, Ministry of Finance, communicated his decision.

29. In the ccnspectus of the above, the OAs are

disposed of with a direction to the Applicants' Associatiion

(in OA 310/06 and 289/06) to submit a fresh representaﬁion

on behalf of various individuals whom they are representing
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P (whose names should figure in as a separate list in the
ST 2 AL ’
representation) within a period of ten days from the date
of communication of this order addressed to the Secretary,
wm " ' Ministry of Finance, Department of Revenue, with copy to

the Board of Excise and Custom and on receipt the
Secretary, Ministry of Finance may consider the same
keeping in view the observations of this Tribunal as
contained above, Board's instructions, the powers vested
with the Chief Commissioner and if they so desire, the
measure of austerity as advised in the order dated 23-11-
2005  as extracted in one of the paragraphs above and
communicate the decision to the Chief Commissioner of

i
Excise and Customs, Cochin within a period of four weeks

from the date receipt of the representation. Till such’
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time, respondents shall allow the applicants to the OAs to .

function in their respective places of posting as . they

stood before passing of the impugned order.

No costs.
A N
</~ =f~
N. RAMAKRISHNAN KBS RAJAN
ADMINISTRATIVE MEMBER JUDICIAL MEMBER
ERTIFIED TRUE COPY
cvr. Date ....niitiee e e e oo

Deputy Registral



