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5. ¢ CENTRALADMINlSTRA'l’IVETRIBUNAL

ERNAKULAM BENCH |
Common order in_O.A.No.388/7008 and connected Q As

Friday this the 8 th dzy of June 20'06: B

CORAM:

HON'BLE MR, KBS RAJAN, JUDICIAL MEMBER

HON'BLE MR.N.RAMAKRISHNAN, ADMINISTRATIVE MEMBER

0.A.389/086:

1.

All India Federation of Central Excise Gazetted -
Executive Officers, Kerala Unit represented by its
General Secretary, Rajan G.George,
Superintendent of Central Excise,

Office of the Chief Commissioner of -

Central Excise, Cochin, CR Buildings

~ |.S.Press Road, Cochin, residing at

"Anugraha” 41/3052, Janata, Palarivattom, Cochin-25.
V.P.Omkumar,

" Superintendent of Central Excise,

Office ofthe Commissioner of

Central Excise, Cochin, Central Revenue Buildings
|.S.Press Road, Cochin, residing at

“Panakkal", ACSRA 27, Kaloor, Cochin-18.

K.S.Kuriakose, \

Supenntendent of Central Excuse

Central Excise Divisional Office, Kollam,

residing at; Kochukaliyikal Bethaiy,

Mangamkuzhl P.O.Mavelikkara. Applicants

(By Advocate Shri Shafik M.A.)

Vs.

Union of India, represented by the
Secretary, Ministry of Finance,
New Delhi and 4 others. Respondents

(By Advocate Shri. Sunil Jose, ACGSC)

0.A.304/086:

Mr. K.B.Mohandas,

Superintendent of Central Excise,

Office of the Commissioner of

Central Excise, Central Revenue Buildings

[.S.Press Road, Cochin-18. Applicant

{By Advocate Mr.CSG Nair)
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The Comm issi-‘f)nerh:c“).fv Central 'vﬂ’éise & ’”usfoms, ! T
Central Revenue Buildings . DU o
|.S.Press Road;: Cochin-138 & 3others. - ijest_¢%”§§?'f;'~.a o

(By Advocate Shri. P.M.Saji, ACGSC(R.1-3): .

0.A.306/06:

Mr. Sudish Kumar S, A

Inspector of Central Excise, . ... ..-" e
Divisional Preventive Unit, AR R
Palakkad | Division, Palakkad-678 001. Applicant

(By Advocate ShriCSG Nair)

Vs.

The Commissioner of Central Excise & “ustoms,

Central Revenue Buildings

| S.Press Road, Cochin-18 & 3 others. ' Respondents

(By Advocate Mrs. Mini R Menon, ACGSC(R.1-3)

0.A.306/06:

K.P.Ramadas,

Inspector of Central Excise,

Quilandy Range, Quilandy,

Kozhikode District. Applicant

(By Advocate ShriCSG Nair)

Vs.

The Commissioner of Central Excise & Customs,

Central Revenue Buildings.

|.S.Press Road, Cochin-18 & 3 others. Respondents

'(By Advocate Shri Sunil Jose, ACGSC?

- ©.A.308/06:

V.P.Vivek,

Inspector of Central Excise,

Customs Preventive Division, Kannocor,

(residing at Shalima, Palikulam,

Chirakkal P.O., Kannur District.) Applicant

By Advocate shri C8G Nair)

Vs.



3.

The Conivissioner of CentratExcise & Customs,
Ceniral Rovenue Buildings :

LS.Press Road, Cochin-18 & 3 others. Respondenfs ... - - <o

(By Advosite Siri C.M.Nazar, ACGSC)

O.A. 30808

Jossy Jcseph,

Inspector of Central Excise,

Office of the Chief Commissioner of o ,
Central tzxcise, Kerala Zone, Central Revanue Buildings
.S.Press Road, Cochin-18, residing at 32/931 A-1,
Souparnika(ist Floor) Kaithoth Road, L v
Palarivattom, Ernakutam. ' Applicant

(By Advocate Shri Shafik M.A.)

Vs.

Union of India, represented by the

Secretary, Ministry of Finance, L
New Delhi and 2 others. Respondents
(By Advocate Shri C.M.Nazar, ACGSC) | -

0.A.310/00;

1. Kersla Ceniral cXcise & Customs Executive
Cticzrs Association, represented by its
JOM Wember, N.P.Padmanakumiar, '

ctor of Central Excise,

Uio The Commissioner of Central Excise,

Cuchin, Central Revenue Buildings

1.5.Press Road, Cochin, residing at

‘Ereehari” Eroor Vasudeva Road,

North Janatha Road, Cochin-682 325.

By S s
i S0E

2. Sunil V.T., Inspector of Central Excise,
Office of the Assistant Commissioner of Central Excise,
Muvattupuzha Division, KPC Tower,
Muvatiupuzha, residing at Chirayil Bhavanam, -
Kadayiruppu, Kolenchery, _ : e
Erniakulam District. - Applicants

(By Advacate Shri Shafik MA.).
Vs.

Union of india, represented by the
Secretary, Ministry of Finance, .
New Delhi and 4 others. Respondents

(By Advocate Shri George Joseph, ACGSC)



0.A.312/06:

M.K.Saveen, -

Inspector of Central Excise, - -
Head Quarters Office, Calicut. Applicant
(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & }
Customs, Central Revenue Buildings - B
1.8.Press Road, Cochin-18 and two oﬁ@r‘s Respondents |
(By Advocate Shri S.Abhilash, ACGSC)

0.A.313/06:

P.V.Narayanan,

Inspector of Central Exmse

Kannur Division, Kannur. Applicant

(By Advocate Shri CSG Nair) |

Vs. |

The Commissioner of Central Excise

& Customs, Ceniral Revenue Ruﬂdings S -
1.8.Press Road, Cochin-18 and two cthers. Respondents
(By Advocate Mrs. Aysha Youseff, ACGSC)

0.4.314/08:

C.Parameswaran,

Inspector of Central Excise, :

Trichur V Range, Trichur Division. Applicant

(By Advocate Shri CSG Nair)

Vs,

The Commissioner of Central Excise

& Customs, Central Revenue Buildings L
1.8.Press Road, Cochm 18 and two others. Respmdents( ,
(By Advocate Shri Thomas Mathew N \iiemootnl ACGSC;
0.A.316/08:

Biju K Jacob,

Inspector of Central Exmse

Trichur Division, Trissur. | | Applicant -,

(By Advocate Shri CSG Nair)
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Vs,

The Con*mssuoner of Central Excise & Customs,
Central Revenue Buildings

|.S.Press Road, Cochin- 18 and two others. Respondents
(By Advocate Shri S.Abhilash, ACGSC)
0.A.316/08:

P.C.Chacko,

Inspector of Central Excise & Customs,
Thalassery Range, Thalassery,
Kannoor District. Applicant

(By Advocate Shri CSG Nair)
Vs.

The (‘omm:ssmner of Central Excise & Customs,
Central Revenue Buildings

|.S.Press Road, Cochin-18 and three others. Respondents

(By Advocate Shri M.M.Saidu Muhammed, ACGSC)
0.A.317/086:

Chinnamma Mathews,
Inspector of Central Excise,
Wadaxkanchery Range, Trichur District.  Applicant

(By Advacate Shri CSG Nair)
Vs.

The Commissioner of Central Excise & c,ustoms
Centrai Revenue Buildings
|.S.Press Road, Cochin-18 and two others. Respondents

(By Advocate Shri George Joseph, ACGSC)
0.A.318/06:

C.J.Thomas,
Inspecter of Central Excise, _
Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)
Vs.



B
The Commissioner-of Central Excise-& Customs,
Central Revenue Buildings | =
|.S.Press Road, Cochin-18 ar3d twoothers. . Respandents
(By Advocate Shri P,,J.Phijip, ACGSC) R
0.A,312/086: |

K.Subramanian,

Inspector of Central Excise,

Tellichery Range, Tellichery. Applicant
(By Advocate Shri CSG Nair)

Vs. :

The Commissioner of Central Excise & Customs,

Central Revenue Buildings

|.S.Press Road, Cochin-18 and two others. Respondents
(By Advocate Smt. Mini R Menon, ACGSC)

OC.A.320/086:

Gireesh Babu P.,
Inspector of Central Excise,
Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)

Vs. B

The Commissioner of Central Excise & Customs, ~ ~
Central Revenue Buildings

1.S.Press Road, Cochin-18 and two others. Respondents
(By Advocate Smt. K.Girija, ACGSC)

0.A.321/08: | |

K.\ Balakrishnan,

Inspector of Central Excise,

Central Excise Range,

Manjeshwaram, Kasarkode District. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,

Central Revenue Buildings

|.S.Press Road, Cochin-18 and two others. Respondents

(By Advocate Shri Thomas Mathew Nellimoottil, ACGSC)



0.A.322/08:

|.S.Antony Cleetus,

Tax Assistan t,

Central Exc;se Division,

Ernakulam |, Cochin-17. _ Applicant- .

(By Advocate Shri CSG Nair)
Vs,

The Commissioner of Central Exme & Cus‘oms
Central Rsvenue Buildings ' :
|.S.Press Road, Cochm 18 and three uihers Respondents

(By Advocate Shri P.A Azis, ACGSC)R.1- )
0.A.323/06:; |

P.T.Chacko,
Senior Tax Assistant,
Central Excise Division, Kattayam. Applicant. -

(By Advocate Shri CSG Nair)
Vs.

The Commissioner of Central Excise & Customs
Central Revenue Buildings
|.S.Press Road, Cochin- 18 and three chers ReSpondents

(By Advocate Shri C.M.Nazar, ACGSC)

C.A.324/08:

V.V . Vinocd Kumar,

inspector of Central Excise,

Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,

Central Revenue Buildings - .
1.8.Press Road, Cochin-18 and two cihers. Respondents

(By Advocate Shri Sunil Jose, ACGSC)



0.A.3256/06:

C.Gokuldas, R

inspector of Central Exmse

Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Comniissioner of Central Excise & uustoms o
Central Revenue Buildings

|.S.Press Road, Cochin-18 and two others. Respondents
(By Advocate Smt. Mariam Mathai, AS(:;;:%??{:}

0.A.326/06: .

Joju M Mampilly,

Inspector of Central Excise, K

Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)

| Vs. |

The Commissioner of Central Excise & ~ustomns,

Central Revenue Buildings :
1.S.Press Road, Cochin-18 and two others. Respondents
(By Advocate Shri P.S.Biju, ACGSC) | .
0.A.327/08:

T.N.Sunil,

Inspector of Central Excise, :
Kanhangad, Kasarkode District. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Cornmissioner of Central Excise & Custorns,.

Central Revenue Buildings -
|.S.Press Road, Cochin-18 and two cthe . Respondents

(By Advocate Shri P.M.Saji, ACGSC)



0.A.328/06:

M;Sasikumar, ;

Inspector of Central Excise,

Divisiohal Preventive Office, |
Trichur Division. Applicant

(By Advocate Shri CSG Nair)
Vs.

- The Commissioner of Central Excise & Customs;
Central Revenue Buildings
I.S.Press Road, Cochin-18 and two cthers, Respondents

{By Advocate Shri P.Parameswaran Nair, ~2G8C)
Q.A.329/06:

A.P.Suresh Babu,
Inspector of Central Excise, |
Head Quarters Office, Calicut. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs, ;
Central Revenue Buildings A |
I.8.Press Rozd, Cochin-18 ‘and two others. Respondents

(By Advocate Shri Varghese P. Thomas, ACGSC)
0.A.330/08:

R.Satheesh,

Inspector of Central Excise, o -
Office of the Asst. Commissioner of Central Excise,
Muvattupuzha Division, KPC Towers, Muvattupuzha,
residing at: "Srihari” A.M.Road, Vaidyasala Padly,
Iringole P.O., Perumbavoor, :

Ernakulam District. Applicant

(By Advocate Shri Shafik MA.)
Vs,

Union of india, represented by the
Secretary, Ministry of Finance,

New Delhi and 2 cthers. Respondents

(By Advocate Smt. Mariam Mathai, ACGSC)



10,
0.A.331/06:

K.V.Mathew,

Inspector of Central Excise,

Office of the Superintendent of Central &xcise,

Palai Range, Opposite, KSRTC Bus Stand, Palai,

Kottayam District, residing at “Karinattu Kaithamattom”,
Poothakuzhy P.O.Pampady, Kottayam istrict. Applicant

(By Advocate Shri Shafik M.A.)

Vs.

Union of India, represented by the

Secretary, Ministry of Finance, .
New Delhi and 2 others. - Respondents
(By Advocate Shri M.M.Saidu Muhamived, ACGSC)

O.A.332/06:

Thomas Cherian,

Inspector of Central Excise,

Office of the Commissioner of Central Fxctse
Calicut, residing at: “Mattathil® 33/541 A,
Paroppadi, Malaparamba

Calicut. Applicant

(By Advocate Shri Shafik MA.)

Vs. |

Union of India, represented by the

Secretary, Ministry of Finance, .

New Delhi and 2 others. Respondents
(By Advocate Shri P.A Aziz, ACGSC)

0.A.333/08:

P.G.Vinayakumar,

Inspector of Central Excise,

Kalpetta Range Office, Kalpetta,

Whynad District, remdmg at 19/241(3), */attakary L.ane,
‘Near St.Joseph's Schod, Pinangode Road, Kalpetia,
‘Whynad District. . Applicarit

(By Advocate Shri Shafik M.A.)

Vs.



A1,

Union of India, represented by.the
Secretary, Mmfst'v of Finance,
New Delhi and 2 others. Respondents

(By Advocate Shri P Parameswaran.Nair, ACGSC)
0.A.341/06:; |

A.K.Surendranathan,

Superintendent of Central Excise,

Trichur [l Range Office, Trichur,

residing at Kottassery House Post Akikavu,
Via Karikad, Trichur District. pgzs'fant

(By Advocate Shri Shaﬁk MA)
Vs, |

Union of India, represented by the
Secretary, 'Wmstry of Finance, - o
New Delhi and 2 others. . . Respondents

(By Advocate Shri Varghese P Thomas, ACGSC)

0.A.342/08:

Rasheed Al P.N.,

Superintendent of Central Excise,
Central Excise Range, Quilandy,

LIC Road, Quilandy, residingat

C-3, Alsa Apartments Red Cross Road.
Calicut. -673 035. Applicant

(By Advocate Shri Shafik M.A.)

Vs.

Union of India, represented by the

Secretary, M&mstry of Finance, : SR
New Delhi and 2 others. Respondents
(By Advocate Smt. Aysha Youseff, ACGSC)
0.A.343/08:

C.V.George,

Supermtendent of Central Excise,

Central Excise Divisional Office, Trichur,

residing at Cheruvathoor House St.Thomas Road
Pazhaniji, Trichur, District. : Apphcant
{By Advocaie Shri Shafik MA.) |

Vs,
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Union of India, represented by the
Secretary, Minist'y of Finance, , -
New Delhi and 2 others. Respondents

(By Advocate Smt. Aysha Youseff, ACGSC)
(By Advocate Shri Shafik MA)

Vs.

Union of India, represented by the
Secretary, Ministry of Finance, , ‘
New Delhi and 2 others. Respondents

(By Advocate Smt. K.Girija, ACGSC)
344/08.

N.Muralidharan,

Superintendent of Central Exmse

Central Excise Division |l Palghat.
Permanently residing at TC 11/120, 'Ushug’
Green Park Avenue, Thuruvanbady P.O.,
Trichur. Ap; slicant

(By Advocate Shri Shafik M.A.)
Vs.

Union of India, represented by the
Secretary, Ministry of Finance, : ' -
New Delhi and 2 others. - Respondents

(By Advocate Shri George Joseph, ACGEC)
0©.A.346/06:

P.Venugopal, '

Superintendent of Central Excise,

Central Excise Range Office, Irinjalakuda,
residing at G-41, Kaustubhom,

Green Park Avenue Thiruvanbady P.C.,

Trichur. Am sent

(By Advocate Shri Shafik M.A.)
Vs.

Union of India, represented by the
Secretary, Ministry of Finance,

New Deihi and 2 others. Respondents

(By Advocate Shri P.J.Philip, ACGSC)



A3.

0.A.368/086: _

Rafeeque Hassan M,

Inspector of Central Excise,

Perintalmanna Range, Perintalmanna. Applicant

{By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings .
|.S.Press Road, Cochin-18 and two others. Respondents

(By Advocate Shri P.M.Saji, ACGSC)
0.A.369/06:

A.Syamalavarnan Erady,

Inspector of Central Excise,

Range Il KozhikodeDivision, ' _
Calicut Commissionerate. Applicant

(By Advocate Shri CSG Nair)
Vs.

The Commissioner of Central Excise & Customs,
Central Revenue Buildings . .
|.S.Press Road, Cochin-18 andtwo ailiers. Respcndents

(By Advocate Smt. Mariam Mathai, ACGSC)
0.A.360/086:

Dolton Francis forte,

Inspector of Central Excise,

Service Tax Section,

Central Excise Division, Calicut. Applicant

(By Advocate Shri CSG Nair)

Vs.

The Commissioner of Central Excise & Customs,

Central Revenue Buildings

|.S.Press Road, Cochin-18 andtwooihers. =~ Respondents

(By Advocate Shri C.M.Nazar, ACGSC}



14,
0.A.361/08:
C.George Panicl =r,
Superintendent,

Customs Preventive Unit i, -
Thirvvananthapuram. Appiicant

(By Advocate Shri Arun Raj S.)
Vs,

Union of India represented by the

Secretary, Ministry of Finance,

Department of Customs and Excise,

New Dealhi and three others. Resondents

(By Advocate Shri Aysha Youseff, ACGS”)
Q.A.254/06:
Sashidharan, '
Inspector of Central Excise,
Central Excise Head Quarters Office (Audiit}, Calicut,
residing at: 1/2985 A, Rithika Apartments, East Hill Road,
West Hill .0, Calicut-5. s Applicant
(By Asdvocate Shri Shafik MA)
Vs,

Unicn of indie represented by the
Secrefary, Ministry of Finance,
New Delhi & 2 cthers. | Respondents

- (By Advocaie Shri Sunil Jose, ACGSC)
0.A.388/08:

A M.Jose,

Inspector of Central Excise, _f
Central Excise Head Quarters Office (Tech}, Cailicut,
residing at:"Ayathamattom House”, Cheviyur P.O.,
Calictt-Il, Applicant

[y Advocate Shri Shafik MA.)

Vs,

Union of India represented by the

Secretary, Ministry of Finance,

New Delhi & 2 others. Respondents

(By Advocate Smt. Mariam Mathai, ACGSC)



A8,
0.4.388/06

K.K.Subramanyzn,

Superintendent of Central Excise, interai Audit
Section, Central Excise Commissionerai=

Calicut, residing at: Bhajana Kovil, Chaimwpura*n
Calicut. Applicant ~ «

(By Advocate Shri Shafik MA.)
Vs,

Union of India represented by the
Secretary, Ministry of Finance, R
New Delhi & 2 others - Respondents

(Bv Advccate~8hn C M Nazar ACGSC) -
0.4,.370/06:

V.K.Pushpavally,

W/o Kesavankutty,

Inspector of Central Excise,

Olo the Central Excise | B range,

Palakkad, residing at "Karthika”, Kannivapuram,
Oftapaiam, Palakkad District. Applicant
(By Advocate Shri Shafik MA.)

Vs,

Unicn of India represented by the
Secretary, | rm=try of Finance, ,
New Deihi & 2 others. = Respondents

(By Advocate-Shri S.Abhilash, ACGSC)
O.A.:’;?‘!/Qs:

M.K Babunarayahan,

Inspector of Central Excise(PRO),

Central Excise Head Quarters Office, Caiicut,
residing at:"31, Netaji Nagar, Kottuli P.C.,
Calicut. Applicant

By Advocate Shri Shafik MA.)

Vs,

Union of India represented by the
Secretary, Ministry of Finance, '
New Delhi & 2 others. Respondents |

(By Advocate Shii M.M.Saidu Muhammedi, ACGSC). -



16.
0.A.384/G6:
Bindu K Katayarrikott, o S
Inspector of Central Excise. Hars. Office
Calicut. ~ Applicant '
(By Advocate Ms. C.8.8Sheegja)
Vs,
The Commissioner of Central Excise & Customs;”
Central Revenue Buildings o
|.8.Press Road, Cochin-18 and two others. Respondents
(By Advocate Mrs. K.Girja, ACGSC)
0.A.387/06: |
Tomy Joseph,
Superintendent of Central Excise
Custormns Preventive Unit, Thodupuzha. Applicant -
(By Advocate Shri CSG Nair) |
Vs.
The Commissicner of Customs{Prevantive),
Central Revenue Buildings
1.S.Press Road, Cochin-18 and two othars, Respondents
(By Advocate Mr, Thomaé_ Mathew Neliimocitil, ACGSC) |
0.A.401/086:
A Praveen Kumar,
Superintendent of Central Excise,
Head Cuarters Adjudication Section, |
Calicut Commissionerate. Appucant
(By Advocate Shri P.Rejinark)
Vs, |
The Commissioner of Central Excise & Customs, |
Central Revenue Buildings o
|.&.Press Road, Cochin-18 andtwoothars. = Respondents
(By Advocate Mr. Sunil Jose, ACGSC} e T

The Application having been heard on 9.6.2006
the Tribunal on the same day delivered the following:
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4. It is furthér. observed that 'in the AGT
30% (of the working strength) of Inspectors,
37% of Superi-<ntendents, 50% of .Senior Tax
Assistants and 40% of Group D staff have
. been transferred, which is very high. 1In a 4
year tenure criterion, ' not movethan 25% of the
staff shodld be transferred. Any abnormal
transfer of staff would seriously impair:
administrative efficiency and we should , to the
extent feasible, avoid such a situation. '

5. We have received a large number of
. representations from  officers of various
' cadres requesting;; for . retention in. : é&he -

Commissionerate itself ifor = the reason that the

tenure of 4 years,}jpiescribed in the transfer

policy is with respect:iftc a station and not with
. respect to a Commissionerate and since they have
iwi not completed th;igﬁdnipn tenure of 4 years,
e they are not liabléilfor transfer. There is some
4l merit in this argﬁ ' The tranb%er policy
mmissioneratesiiprescribes
.aﬁg not Commissionerate
\¢bmmissionerate{ there are
%" station tenure should
:-‘fdr considerﬂhb transfer

different stations,
i be taken  into acc

il and not the totaiw ) *j@f an officefilwithin the
il " Commissionerate. | Thi%!llaspect should be kept
u in mind while effectiﬁ&”transfer and it appears
T in these orders, this. fact has not been taken
N into account. - : .
‘( 6. a0 s 0 0 0 0-0‘00 e o ¢ 0 0 0 ) e s 00 0 )
7. It is further seen that there are a number ﬁf;
s of lady officers who have been transferred from ey
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9. On 31.5.20086, when the cases were listed for
consideration, while granting time to the learned
coﬁnsel for the respondents to seek instructions,
the impugned order dated 11.5.2006 was 'difected to
be stayed till the next date of hearing. Since
mala .fide has’ been alleged’, notice also was sent
to  respondents 4 and 5 in - their  individual
capacities.
{

10. The respondents have filed an M.A. for vaéation of

the ihterim.stay granted. However, =% the case'was to be

‘heard finally, subject to certain clarifications. sought by

the Bench relating to_the interpretation gxxxkimx:of para 2
(c)  and 3 of order dated"16—11-2063 (Annexure A-11). A
counter contesting the O.A. has also been filed} by
the respondents. In the saidlcounﬁer the respondents
have> submitted _that  this yeér thé gompetent
authority has decided to transfér the Superintendent

who have completed 5 years in a- Commissionerate

rather than a  station. Other  submissions = such as
guldelines issued are not mandatory and hence, the
same be not strictly - followed etc. have also Dbeen

made in the counter.

11. Arguments were heard and documents perused.
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12. Certain preliminary objections have been raised -in

respect of non recognition of the Association and it was

submitted on behalf of :respondents that the Associations
have no locus etandi. - The learned counselA for thei
applidents however,‘ submitted that the A.T. Act nowhere
- prescribes that the Association which takes up a class
action should be recognised. This objection need not:

dilate us as apart from the fact kthat the A.T. Act has

nowhere stated that the Associations should be recognised,

in the instant case the very circular dated 03-01-2006

having ' been _endorsed to the Applicant Association, the:

Lespondents cannot be permitted to raise this objection.

The other'brocedural'requirement relating to the authority

which would prosecute the case on behalf of the Association

does stand fulfilled in this case. Hence, the'objection]

raised by the féspondents in this regard is rejected.

13. The learned counsel for - the applicant
submitted that the impugned transfer order suffers from .

‘the following inherent legal infirmity:-

(@)  The same has not been passed by the Competent
Authority.'
(b) The Chief Commissioner has not applied his
-

YT T RIMTRR A AR




mind in passing the transfer of order.

(c) E§en if the Chief Commissioner has passed
‘this order, or the order otherwise is held
t§ have been passed by ‘the Competent
authority, the same is violative .of the
order dated 16-01-2003 (Annexure A-11)
inasmuch as per para 2{(c) -§the Chief

- _Commissioner has th power on;y tozmonitor
the ingalemnt;tion of the Board's
instructions with regard to transfer.

(d) Thé éct of respondents No. 4 anqls (i.e.

| _ fhe Chief‘ Commissiéner and Commis%ioner,

‘CQchin) smacks of malafide.

14. Per contra the counsel for the respéndents

‘submitted that‘there can be no indefeasible right as held

by the -Apex Court in respedt of Transfer and that

guidelines, which étipulate four years in a station need

not be followed as the same are not statutory. in character .

- and hénce. are not méndatory to Afollomu As regérds the

issue. of the "inter commissionerate Transfer by the

Commissionér, it has been submitted that the same‘fﬁ;as with
- the specific approval‘of the Chief Commissioner'andias such

issue by the Commissioner cannot be held ihvalid. As
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regards malafide, the respondents’ counsel argued thait in a

“transfer involving ‘hundreds of individuals, there is no

question of malafide.

15. - The limitéd scope of judicial review on tranéfer is
well sgttled. vRighﬁ from E.P. Réyappawvs State oﬁ Tamil
Nadu (197>4 (4) SCC 3), till the latest judgme‘nt of Kenariyg
Vidyalaya sangathan v. Damodar Prasad Pandey, (2004) 12 scC 299, the
apex Court has struck a symphonic qound which in nutshell,
as reflected in the abo?e case of Damodar Praéad Pandey, as

under: -

"4, Transfer which is an incidence of service is not to be interfered
with by courts unless it is shown to be clearly arbitrary or visited by
mala fide or infraction of any prescribed norms of principles governin
the transfer (see Abani Kanta Ray v. State of Orissal995 Supp (_43
SCC 169) . Unless the order of transfer is visited by mala fide or is
‘made in violation of operative guidelines, the court cannot .interfere

~with it (see Union of India v. S.L. Abbas (1993) 4 SCC 357 ') Who
should be transferred and posted where is a matter for the
administrative authority to decide. Unless the order of transfer. is
vitiated by mala fides or is made in violation of any operative

guidelines or rules the courts should not ordinarily interfere with it. In

Union of India v. Janardhan Debanath (2004) 4 SCC 245 it was
observed as follows: (SCC p.250, para 9) «

~ “No government servant or employee of a public undertaking
has any legal right to be posted forever at any one particular
place or place “of his choice since transfer of a particular
employee appointed to the class or cate]qory of transferable
posts from one place to another is not only an incident, but a

condition of service, necessary too in public interest and

efficiency in the public administration. Unless an ‘order of
transfer is shown to be an outcome of mala fide exercise or
stated to be in violation of statutory provisions prohibiting any
such transfer, the courts or the tribunals normally cannot
interfere with such orders as a matter of routine, as though they
were the appellate authorities substituting their own decision for
that of the employer/management, as against such orders
passed in the interest of administrative exigencies of the service
concerned. This position was highlighted by this -Court -in
National Hydroelectric Power Corpn. Ltd. v. Shri Bhagwan

|
|
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(2001) 8 SCC 574 "

16. Again, in the case of State of U.P. v. Gobardhan
Lal,(2004) 11 SCC 402, the Apex Court has held as under:-

7. It is too late in the day for any government servant to contend
that once appointed or posted in a particular place or position, he
should continue in such place or position as long as he desires.,
Transfer of an employee is not only an incident inherent in the terms.
of appointment but also implicit as an essential condition of service in
the absence of any specific indication to the contra, in the law
governing or conditions of service. Unless the order of transfer is
shown to be an outcome of a mala fide exercise of power or violative
~of any statutory provision (an Act or rule) or passed by an authority
not competent to do so, an order of transfer cannot lightly be
interfered with as a matter of course or routine for any or every type
of grievance sought to be ‘made. Even administrative guidelines for
regulating transfers or containing transfer policies at best may afford
an opportunity to the officer or servant concerned to approach their
higher authorities for redress but cannot have the consequence of
depriving or denying the competent authority to transfer a particular

© officer/servant to any place in public interest and as is found
necessitated by exigencies of service as long as the official status is
not affected adversely and there is no infraction of any career
- prospects such- as seniority, scale of pay and secured emoluments,
This Court has often reiterated that the order of transfer made even in
transgression of administrative guidelines cannot also be interfered
with, as they do not confer any legally enforceable rights, unless, as
~ noticed supra, shown to be vitiated by mala. fides or is made in-

violation of any statutory provision.

17. VT’ The.case of the épplicants, as such is required to
- be’ considered in -the light of the aforesaid judgments and

~ the facts of the case.

18. Admittedly there is no statutory transfer policy.
As such, it is only the gﬁidelines that are to govern the
transfers of the épplicants.’ A three judges! Bench

constituted by Hon'ble Mr. Justice V.N. Khare, CJI, Justice
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S.B. Sinha and Justice Dr. AJR. Lakshmanan has observed 1in

the case of Bimlesh Tanwar v. State of Ha;yana,(2003)'5 sS¢C

604 as under:-

47. It is also well settled that in the absence of rules governing
seniority an executive order may be issued to fill up the gap. Only in the
absence of a rule or executive instructions, the court may have to
evolve a ‘fair and just principle which could be applied in the facts and

- circumstances of the case.

19. - ‘The above may be borrowed in the present case as
well as there is no statutory_érder(on transfer. Again, in
the case of -State of U.P. v. Ashok Kumar Saxena, (1998) |3

SCC 303 the Apex Court has held as under-

In N.K. S/ngh V. Unlon of India (1994) 6 SCC 98 this Court h ld
that interference by judicial review is justified only in cases of mala
fides or ‘infraction of any pmfessed norms or prlnc:ples
(Emphasis supplied)

20. " Thus, when the guidelines as contained in the 1994
order of the Board of Excise and Customs are the professed

norms, it has to be seen whether the same have been

violated.

21. The counsel for'thé respon&énts has submitted that
the Chief Commissioner is éompetent to design.his policy on
- transfer keeping in view the ‘ground realities occurring in
the.State. The counsel'for the applidant, on the other
hand_sﬁated .that there%is absolutely no power vested with
the Chief Commissione% in this rééard, as, under the
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provisions of para 2(c) of order dated 16-1-2003 (Annexure
A-11) all that he could do is only to monitor the
implementation of the Board's Instructions with regard to
transfer. There is substance in the submissions made by
the learned counsel for the applicants. The Board having
prescribed some norms and the sane having been implemented
in the past, and on the basis of the same when the
discussion between the JCM members and the administration
has been held and consensus arriv?d at vide Annexure A-4,
the Chief Commissiond’cannot, in our opinion, design his own
policy of transfer‘in such a way that the same frustrates
the norms prescribed by the superior authority, i.e. the .
Board. Again, when for the entire country one transfer
policy subsists, the Chief Commissioner cannot have a
Separate transfer policy for his zone. As a mater‘of fact,
accerding to the applicant's counsel, even in regard to the
five years in the same commissionerate, the samé has not
been followed inasmuch as persons with less than 2 months'

service in a Commissionerate have been shifted by the
impugned order. Again, when the Trivandrum Commi#sionerate
had been constituted only in 2003, there is no question of
persons therein having put in five years commissionerate

seniority. As such, we are inclined to accept the

submissions made by the applicant's counsel.
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22. In our opinion, there is a rationale in prescribing
a period as "station seniority”. In the case of B.
Varadha Rao v. State of Karnataka, (1986) 4 SCC '131, atv
page 135 the Apex Court has held as undef:—

6. One cannot but deprecate that frequent, unscheduled and
unreasonable transfers can uproot a family, cause irreparable harm to
a government servant and drive him to desperation. It disrupts the
education of his children and leads to numerous other complications |
and problems and resuits in hardship and demoralisation. It therefore
follows that the policy of transfer should be reasonable and fair and
should apply to everybody equally. But, at the same time, it cannot
be forgotten that so far as superior or more responsible posts are '
concerned, continued posting at one station or in one department of
the government is not conducive to good administration. It creates
vested interest and therefore we find that even from the British times
the general policy has been to restrict the period of posting for a
definite period."

23. The learned counsel for the applicants submitted
that the transfer is completely in violation of the
instructions of the Finance Ministry as extracted above and’
this transfer would cost to the exchequer a stupendous
amount of Rs 2 Crores which perhaps would not be allowed by
the Ministry of Finance. It is not for this Tribunal to
delve on this issue as if there is any objection from the
Ministry of Finance, it is for the authority which effected
the transfer entailing such expenditure to.explain. Hence,
we are not entering into this aspect while dealing with the

case of the applicants.

24. Next point urged on behalf cof the applicants is/




malafide. Though specific act of malafide has “been
levelled against any one by the applicants, it has been
submitted that right from the day the Chief Commissidper
had takemn  over charge. of Kerala zone, his acts would
reflect the extent of use of power in an irrational way.
The counsel for the respondents on the other handjsubmits

that there 1is no question of malfide when the transfer

order is for more than 100 individual. - Thus, the question .

here is whether the act of the{ Chief Commissioner is
accentﬁated by malafide or not. It is worth referfing to
the ekact scope and ambit of éhe term "malafide in
jurisprudence of power. In the case of State of Pdnjab v.

Gurdial Singh, (1980) 2 SCC 471, at page 475 the Apex Court

has~héld as under:-

* 8. The question, then, is what is mala fides in the Jurisprudence of
power? Legal malice is gibberish unless juristic clarity keeps it
separate from the popular concept of personal vice. Pithily put, bad
faith which invalidates the exercise of power — sometimes called

- colourable exercise or fraud on power and oftentimes -overlaps
motives, passions and satisfactions — is the attainment of ends
‘beyond the sanctioned purposes of power by simulation or pretension
of gaining a legitimate goal. If the use of the power is for the
fulfilment of a legitimate object the actuation or catalysation by malice
Is not legicidal. The action is bad where the true object is to reach an
end different from the one for which the power is entrusted, goaded
by extraneous considerations, good or bad, but irrelevant to the
- entrustment. When the custodian of power is influenced in its exercise
by considerations outside those for promotion of which the power is
vested the court calls it a colourable exercise and is undeceived by
illusion. In a broad, blurred sense, Benjamin Disraeli was not off the
mark even in law when he stated: "I repeat . . . that all power is a
~ trust — that we are accountable for its exercise — that, from the
people, and for the people, all springs, and all must exist”, Fraud on
power voids the order if it is not exercised bona fide for the end
designed. Fraud in this context is not equal to moral turpitude and

ssthibes ool
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embraces all cases in which the action impugned is to effect some
object which is beyond the purpose and intent of the power, whether
this be malice-laden or even benign. If the purpose is corrupt thle
resultant act is bad. If considerations, foreign to the scope of the
power or extraneous lo the statute, enter the verdict or impel the
action, mala fides or fraud on power vitiates the acquisition or other
official act."

25. The presence of malafide in the action on the
part of the Chief Commissioner has to be viewed in the
light of the above. However, for the decisions as herein

being stated, we are not entering gnto this controversy.

26, The counsel for the applicant submits that justi%e

would be met if the applicants are permitted to pen |a

. |
representation to the higher authority (i.e. the Secretary,

|

Ministry of Finance) who would take into account all tﬂe

aspect and arrive at a ‘just conclusion in regard to the
transfer of the applicants and till such time the decision
of the highest authority is communicated; the status-quo
order may continue. The counsel for the respondents,

however, submits that the case be decided on merit.

27. We have given our anxious consideration to the
submissions made by the both the parties. We have also
expressed our views as to how far the Chief Commissioher
framing his own policy which substantially varies from ﬁhe

one taken by the higher authority 'i.e. the Board of Excise




and customs in one of the paragraphs above. The aspect of
financial implication is not touched gy us. So is the case
with regard to malafide.‘ For, when the  Board's

instructions are to cover the entire peninsula, when the
powers to the Chief Commissioner as contained in Annexure
A-11 order confines to monitoring the implementation of
Board's instructicns in regardfbtransfer, whefher any
malafide exists or not, whether the exchequer permits the
extent of expenditure or not, {whether,‘such an order if
passed by .other Chief Commissioners would result in chaos,
etc., would better be analyzed and a just decision arrived
at by the higher authority i.e. either the Board or the
Secretary, Ministry of Finance. As the Board of Excise and
Custom has not been arrayed as respondents in these OAs, it
is felt that the matter be appropriately dealt with by the
Secretary, Ministry of Finance, Department of Revenue, New
Delhi who has been impleaded as respondent No. 1 to deal
with the entire issue for which purpose, the Associations
who are applicants before us may pen representations within
‘a specific period. They may, in that representation, give
specifically, asto which of the individuals in the transfer
order they represent. Of course, the Secretary, Ministry
of Finance may well arrange consideration of such
representation at an appropriate level, either of the Board

or even other Chief Commissioners ({other than respondent
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9.

No. 2 here) and till such time the decision 1is arrived at
and communicated, the transfer order be not given effect to
in respect of those whose names figure in the list of
individuals represented by the Associations. Those who
abide by the transfer and want to Jjoin the new place of
posting may be allowed to join. In a situation where one
person moves to a particular place, and the one who has to
move from that place happens to be one agitating against
the transfer, the authorities may adjust the transferred
individual within the same Commissionerate till the
disposal by the Secretary of the representations of the

Association.

28. In some cases the individuals who have been asked
to move from one place to another, have represented that
while they are prepared to move from the earlier place of
posting, their.§§sting be to some other place and not the
one where they have been posted. It is for the respondents
to consider this aspect also, after the decision of the

Secretary, Ministry of Finance, communicated his decision.

29. In the «conspectus of the above, the OAs are
disposed of with a direction to the Applicants' Association
(in OA 310/06 and 389/06) to sukmit a fresh representation

on behalf of various individuals whom they are representing
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(whose names should figure in as a separate list in the
representation) within a pericd of ten days from the date
of communication of this order addressed to the Secretary,
Ministry of Finance, Department of Revenue, with copy to
the Board of Excise and Custom and on receipt the
Secretary, Ministry of Finance may consider the same
keeping in view the observations of this Tribunal as
contained above, Board's instructions, the powers vested
with the Chief Commissioner and if they so fdesire, the
measure of austerify as advised in the order dated 23-11-
2005 as extracted in one of the paragraphs above and
communicate .the decision to the Chief Commissioner of
Excise and Customs; Cochin witﬁin a period of four weeks
from the‘aate.receipt of the representation. Till such’
time, respondents shall allow the applicants to the OAs to
function in their respective places of posting as they

stood before passing of the impugned order.

No costs.
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