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1. M, Sasikumaran,

" 2 Mf;George,

3. C. Jayadhas,

4. M. Raveendran and |

5. 8. Varatharajan ‘ Applicants
Vs,
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- Officer, Southern Railway,

‘Trivandrum _ ~ Respondents
M/s. K. Ramakumar, C. P. Ravindranath, Counsel for the
B, M, Joseph & N, C. Geetha . applicants .
Smt. Sumathi Dandapani ' Counsel for the
: ‘ —_ respondent
JUDGMENT

HON *BLE SHRI N. DHARMADAN, JUDICIAL MEMBER

The main grievahce of the applicants in this case
is thét they have not been given the seniority in the

claimed by them namely

regular category W.E. f. their date of regular service as/
8.4.1981, Hence, ;hey are seeking a,direction to the
respondents to grant them promotion based on the seniority
with all other serviée'benefits from 8.4.1981.
2.,  The brief facts are as follows:-

The appl;cants havé.all béen working in the

construction wing of the Southern Railway at Palayamkottai
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f;om 25;3.1974 to 15.2.1975 énd thereafter between various
periods until they were all postedvin\the Traffic department
of ?rivanaruﬁ Div;sion oflsouthérn Rajlway in 1984. 'According
to them, temporary status was conferfed to them in 1981 itself
aﬁd they are entitled to the benefits of the decision of the

Supreme Court in Inderpal Yada&fs case (1985 (2) SCC 648).

. They submitted that even though they are all eliéible to be

reguiarised-with all atﬁendant‘benefits in the light of the
Railway c;rCular:Annexgre A.1l and cher connected}ciréulars.
they have not been given such benefits so far. But the
:espondénfs have given tﬁe benefits of the éforegaid circular
to the applicants in O.P. No. 4753 of 1980 who approached the
HighAC6drt and dbtgined direction in the followihg manher:-

"the claimé of the applicants should be considered
in the light of Annexure 'A', " ,

Thepefore the applicants filed representations befors the
respondent Sseeking regularisation in the service from the
date of joining. The applicants contended that had they

been given the benefits as directed by the High Court in

the éarlier'judgment, they would have beenlabSOrbed at least

~ from 8.4.1981. They submitted that in spite of the High

Court's diréction ana their request, none of the benefits

was given to the applicants. Since their representations

remained unattended to, they also approached the High Court

and obtained Annexure-C judgment dated 6.3.1984 with the

direction that their representation Ext. P-3 therein shall

be disposed of takihg into consideration the judgment
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referred to above within a period hot excegding oﬁe month
from the d;té of judgment ieee 63,1984, Since this
- direction was not cpmplied with, the applicants filed
Contempt O.P. g503/1934, But the same yas closed in the
light of‘thélsubmission made by fhe respondents that they‘
“have already'compiied with the directions in the judgment.
3. Thé applicant'’s casé before us is that in spite of
ﬁhe directions,andxthe\submiSsion by the learned counsel
for tge-r¢5pondents before the High Court they are not
- complying with the diréctioné. ,They have not béeﬁ given
the benefit of Fegularisation, but they are éosted as
substitute casual labourers as disclosed in Aqnexuré ‘D'.
‘The claim of;the appiicants Qas-to abso:b them as regular
employées under. the respondents with seniority and other
benefits from 8.4.1981.

4o The stand taken by the respondent in the counter
,affidavif is that the applicantS_wefe transferred to a
new division during 1984 and started working unde; a ;
differént\'gmployer' iﬁ terms of Sgction.z(QXi) of the

" TIeDe Actes _Hence. they cén be given bottoﬁ seniority

}ffém 1984 since there were othér regular émployees working
t,in TriQanérum Division when the applicéﬂts weré posted in
the;new Division.
.5 ' We;see}ﬁo justification in tﬁe stand now taken by
the respondente On the facts and ;:ircumsi;ancves of this

case it is an admitted case that the applicants were

transferred to Trivandrum Division in the exigencies of
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vsefvice of the Railway while tﬁeylwere working at
?alayamkéttai in fﬁe_coﬁstructibn wiﬂg of the Southern
] .
Railway from 1974 onwards as casual employess ang-;t is
aleo an admiﬁted fact that they were trensferred'to the
neW'Diéisicg without intiméting them that they would be

gi;eﬁ onlj bottomepdsiﬁion in the new Division. The
reépondentdSubmitted that on account of establishment
of 'new wing aﬁd‘additional works they were forced to
téansfer thes¢ applicants to_tﬁe-new Division uqdeF a
new ;employerf'and‘inlﬁerms of the éractice foliowed by
thé Railway, the applicants were to be considered for

only %//

empanelment/against the vacancies as on 31.12. 84. According
to_us the case~ofAthe Railway, if accepted,would result in
injustiée to the applicant; who were wo#king from earlier
periods and_they are eligible ﬁo be considered for regulari=
saéion fromv1;1.1981veven inuthe light of the admission oﬁ

the reSponaents in ihe'counter affidevit;whieh reéds as "-,

followss _
"In purSuéncé of the Railway Board.s letter NO.

E(NG)II/84 £L/41 dated 11.9.86, the applicants were
_ considered for the grant of tempora status with
effect from 1.1.81, This was in conformity with

the formula enunciated by the Hon ble Supreme
Court of India in the decision ‘in Inderpal Yadav
Ve Upnion of India’

6.‘ mbe,n?puty;ghief,gng;pegr;§Con§trﬂcti99}:;Qaiaﬁamkottai
is;no doubt a separate 'employer' and.that too in the

Maaurai bivision. Bu£ that is for the purpose of implementing
certain provisions under the I.D. Act and this would not

for considerlng the claims “¥/
apply in this case/of the applicants. They only claim
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seniority and regularisaﬁioh. For the purpose of
absofption of the épplicantso a divisional seniority has
been prepared inc;uding all persons in the diviéion whether
in the bpen line or in the construction,irrespecfive of
the fact that employees are working in different div1sions.

Here the
[enly question to be considered is the’ . right of

of the applicants. {,—

 absorpt1oq[ Hence, when the applicantScame from the
construction side from Madurai Division to the open line
in Trivadrum Diyision their entire service in constrution
in Madurai Diviéion has’aléo be taken into account for
giving seniority on notiénal basis, éven if empahelmeﬁt
is from 1984 in the new bivision. However,'whén.screening
is fo be done éll-casual labourers have‘to be taken into
account based oﬁ their service records. Normally,
empanelment is against the vacancies in tple year in which
£he empanelment is done d; in the precegding year. But

- this is an excéptionél case whe;e persons similar to the
applicants were empanelled earlier in 1981 because they
were in the Ttivandrum Division, while the applicants were
not given e this benefits. Therefore, the benefits
of the entire service of the applicants from the very
béginniﬁg sﬁould be taken into account as if‘they were
in Trivandrum ﬁivision'only and on that basis the
seﬁiority should be fixed even though they WAAA.originally

started working in a different Division.
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7 The learrned counsel for the applicants categorically
submitted before us that they hﬁve been transferred to the
new Division much>against their wishes and hence they are
entitled to seniority from their 6riginal service taking into
conSiaeration the position of persons who had been working
with them but who were apsorbed in the Railway without
giving the same benéfits to the appiicants and according
to the applicants these persons have been given regularisation
in the service of>the Railway from earlier date. ‘When the -
fact that the applicants have been transferred from
Paléyamkottai-to Trivandrum Division without cgnsidering
their option is admitted bylﬁhe respondent there is no
1;3'@-;1 justification in depriving them of the benefit of
- their earlier service ahd regularisationialong with others
similarly situated. In rhe light of the above facts, we
are 6f the view that the employees shall not be allowed
to suffer or forego their seniority.
8e . It is now admitted pefore us that the applicants
were empénelled for regular posting in the construction
wing as éasual labourers in the open line in Trivandrum
Division from 1984 onwards, The applicants haye also
produced Arnexures E & F along with rejqinder and submitted
that there is discriminatory treatment between the
applicapts'and S/se SuseglanAand R.‘Chinnayan,.who according
‘to the applicénts had been abgsrbed in the Engineeringv
Department (dpen Line)’ggggtingathem as having been continued

on regular basis from the original date of their appointment.
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10. The above arguments of the applicants has not been.

_ considefed by the respondents. Accqrdiné fo the rLespondents
consequent on grant of tempdrary stétus from 1.1.1981 their
pay and inqreménts haﬁe been'rédetetmined f;om 1;1.1981.
B'ut since they were formerly working as casual labourers
Qnder the:Conétructiohvorganisation and a different employer
the respondents are unable to reckon the previous service
rendered by them for assigning seniority. The applicants
have beénialloweg»by the re%pondent to Qork from 1974 in
‘the-Railway a8s casual employeeé. The’Supreme~¢ourt has
takén the view that the employeés in the lower cadre if
allowed to work.f§r loné periods they would get‘theiright
fOr_coﬁside;ation as regular emplé§eés‘in the service aﬁd‘
élso other benefits évailable uﬁder laQ, The‘épplicants
are entitleé to Eertain rights on accounﬁ of their long
and qontinued éefvice.v There is ﬁo féuit on ﬁhe part of
the applicants so as to deprive.them of the benefits of
regularigation_especially whqn per#ons who héd’worked
-along with them had been given regularisation as contended
by}them. Wﬁen the reSponaenf haVe given fhe benefit of
regulafiéa;ion to some of the employees who ﬁotked with
#he applicant; as spec;fically pointed out by them in the
:eély affidavit; we see no legal justification to refﬁse

| the same benefits ﬁo the apblicantsoi More over, when the
'applicants filed.a céﬁtempt case before the High Court of
Kérala, the lea;ngd counsel appeariﬁg on behalf of the
respondents submitted that they'had domplied with the

directions of the High Court in the judgmente The order
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passed in pursuance of fhe direction in Annexure«C
judgment has not been produced before us for our perdsal.
In Annexuré-C judgment; the High Court directed the
respondents to dispose of Exte. P-3 representation claiming
the benefits of régularisation from the date of joining
the service. Had.the respondentu rejected the claim
while disposing of the repreéentation, the applicants
could have takeﬁ steps against such ordere. No order
rejecting the reoresentatlon was produced in this case
but the 1mpneSSion given is that they had complied

with the directions of the High Court. The claim of the
.applicants is that had the benefits of the earlier
judgment in O.P. 4753 of 1980 been given to them also,

they would have been absorbed at least from 1981 onwards.

The applicants are entitled to this behefits in the

facts and circumstances of this case.
11. We feel that'justice will be served in this

case if this case is disposed of with the direction to
the respondent to grant the benefits ©f regularisation

to the applicants from 1981 onwardse

12. : Aggordinglf, we dispose of the Original
Application with the directidn that the respondent~.
shall :egularise the applicants in the service of the
reSpondentg from 1981 with reference to the date from
which any 6f the juniors to them; had been given

' regulérisation in terms of their length of servicee.

We make it clear that for regularising the service

'of the applicants their service at Palayankottai should
also be considered. The respondent is further directed
to comply with tﬁe direction within a period &f

" six months from the date of receipt of the copy of

the judgmente.



There will be no order as to costse

(No V. Kris nan)
Administrative MembeI

12.

(Ne. Dharmadan)
Judicial Member



