CENTRAL\ADMINfSTRATIVE TRIBUNAL
‘ERNAKULAM BENCH

O.A.No.303/99

Thursday this the 24th day of June, 1999

CORAM

.

HON'BLE MR. A.V. HARIDASAN, VICE CHAIRMAN
HON'BLE MR. G. RAMARKRISHNAN, ADMINISTRATIVE MEMBER

P.S.Ramakrishnan,

S/o P.R.Sankara Iyer,
aged 47 years,

Assistant Audit Officer,

P&T Audit Office,

Trivandru.33,

- (Mangalya, Gokul Nagar,

Kavadiar Post, Trivandrum-3). ...Applicant
(By Advocate Mr. M.R.Rajendran Nair (rep;)
Vs.
1. The Senior Audit Officer-in-Charge,
P&T Audit Office, Vth floor,
Corporation Buildings,

Trivandrum.695 003.

2. The Director General (Audit)
P&T New Delhi.

3. Union of India, represented by

Secretary to Government of India,

Ministry of Communications,

New Delhi.
4. The Additional Deputy Comptroller

and Auditor General (P&T) _

Civil Lines, Delhi.54. .. .Respondents
(By Advocate Mr.M.R. Suresh, ACGSC)

The application having been heard on 24.6.99
the Tribunal on the same day. delivered the following:

ORDER

HON'BLE MR. A.V. HARIDASAN, VICE CHAIRMAN

The applicant, an Assistant Audit Officer, P&T:

- Audit Office, Trivandrum made a representation on 8.1.99

seeking permiésion to decline promotion as Audit Officer
explaining his difficulties. While he did not receive any

reply by én'order dated 2.2.99 the applicant and two others
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were promoted as Audit Officersv and the applicant was
transferred to Delhi. Expléining the difficulties of

the applicant in giving effect to the order of promotion

and = transfer and expressing his wunwillingness to be

promoted and  his willinéness - to decline promotion
permanently, the applicant ‘maae a represéntation to the
second respondent on 4.2.99. Before a decision on that
fepfesentation was taken aéprehending that the applicant
would be relieved from his present place of posting, the
applicant filed 0.A.162/99 seeking a declaration that the
applicant's refusal to accept promotion permanently is
liable to be accepted and fof a directioﬁ to respondents to
retain him in his present placelof posting as Assistant
Audit Officer. The abo&e_Original Application was disposed
of by order dated 8.2.99, as agreed to by the learned

counsel on either side with a direction to consider the

representation submitted by the applicant and to give him

an appropriate reply within a reasonable time keeping the
relief of the applicant in ébeyance till an order on the
representation is communicated to the applicant. Now by the
impugned order dated 8.3.99 (A7) the request of the
applicant for permission to‘deciine promotion perménently
as Audit Officer has been rejected. It is aggrieved by that
that the applicant has filed this application seeking to
have the impugned order A7 éet aside and for a direction to
the respondents to retain the applicant in his preseht post
of Assistant Audit Officer till his retirement and not to
promote him as Audit Officer and not to implement his

present promotion evidenced by Annexure.A4. The grounds on

_ which the applicant assail the impugned order are that the

applicant being a chronic patient of Inter Verberal Disc

Prolapse as well as Bronchitis the rejection of his request
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.3,
to decline promotion has been made without due application

of mind, that as the right to decline promotion is an

‘absolute right, the departmént has no authority to reject

the request for decliniﬁg‘promotion, that the refusal bn
the partrof the'applicanﬁ to declinevpromgtibn does not
adversely affect anyone»elsé,in the department and thét no
public interest is served by compelling the applicant to go
on prométion to a distant place where he would not be in‘a

position to discharge his functions broperly.

'v2. ' The respondents have filed a reply statement

in detail refuting the allegations made in the applicatiqn
to which the applicant has;filed a rejoinder.

3. We héve_ gone : through thé entire pleédings as
also thé impugned order aﬁd the other matetials.which are
brought on record. The impuénea order A7 is a very detailed
order teiling the applicant as to why it 1is not
adminsitratively feasible to accept the request  of the
appiicant for permisSion~£o declineiprSmotion as.an Audit
Officer. Iin the reply statement, the respondenés have
reiterated the stand put forth in the»impﬁgned order giving
detailed reasons. h |

4, _ We shall first deal with the contention of the
applicant thatrthough anEemployee has_éotva right to be
considefed for promotibh% as far as.refusalv to accept
promqtién is concerned}_ it is perfectly within the
employeés power and the department has no right to reject
such a request, we are of" the.‘considérdi view that this
preposition is not tenablé, Ig_is‘noﬁ witﬁin the absolute
power of the xxxxxxxxxxxx%xxxixxxxxxxxxxxxxxxxxxxxxxxxxxxxx
employee to get into sefvice-and saY'thatvhe'wouid go upto
a particular level‘only aﬁd beyond which I wouid not go on

promotion. Although an employee promoted to a highér post

.1s entitled to make a-requést for permission to decline .
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promotion, the ultimate decision as to whether the request

is to be accepted or not lies with'theAcompetent authority

in the department. It does? not mean that ‘the competent
authority in the department. can»' take a decision
arbitfarily, capriciously or without application of mind.
Once a-decision is taken bohafide'to refuse the request of
the employee to décline proﬁﬁtion, thebemployee is bound to,
obey the order and to accept that. A perusal of the
impugned order shows that. the decision to reject the
request of the applicant for permissioh wés taken after
careful consideration of tﬁé relevant facts and with due

application of mind. An identical question was considered

_by us in a recent decisionjin 0.A. 304/992. We have taken

the view that once the competent authority takes a decision
bonafide considering relevant facts, judicial intervention

is not called for. We do not find any reason to deviate

from that view.

5. Now we shall take into account whether the

impugned order has been passed taking into consideration

. what has been stated in the representation and the other

relevant factors like the requirement of service and the
administrative interest. It is not a stray case of an
employee seeking permission to decline promotion. Most of

the Assistant Audit Officers promoted as Audit Officers are

declining promotion. If such‘requeSts are accepted then it

would be impracticable to operate a cadre. We find that the

impugned order has been passed with due applicatibn of mind

.and that the respondents have decided to reject the request

of the applicant declining promotion after proper

‘application of mind to the facts and other  relevant

circumstances of the case.:
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ﬁ.G. J In the light of what is stated'abbve, we find

no merit in this application, which is dismissed leaving

the parties to bear their own costs.

Dated the 24th day of June, 1999

G. RAMAKRISHNAN o A.V.HARIDASAN
ADMINISTRATIVE MEMBER VICE CHATRMAN

ks

Annekure,A4: True copy of the representation daked 4299
submited by the applicant along wilf vartous

Medical records to the 2nd respondent:

Annexﬁre.A7 True copy - of the Order

No.Control/999/16(A)(8)98-11 dated
8.3.99 issued by the Director,
Office of the 2nd respondent to

‘the.ist respondént.



