. CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

O.A. Nos. 1353/2000, 103/20001, 212/2001 & 297/2001

‘Tuesday, this the 18th day of December, 2001,
CORAM

HON'BLE MR. A.V. HARIDASAN, VICE CHAIRMAN
HON'BLE MR. G. RAMAKRISHNAN, ADMINISTRATIVE MEMBER

O0.A. 1353/2000

1. M.P.Jerson

Welder, Integrated Fisheries Project
Kochi-16

2. K.C. Sebastian

Mechanic, Integrated Fisheries Project
Kochi-16

3. N. Gopi

Mechanic, Integrated Fisheries Project
Kochi-16

4., M.N. Raghunatha Rurupu

Lascar, Integrated Fisheries Project
Kochi-16

5. K.P. Xavier

Carpenter, Integrated Fisheries Project
Kochi-16

6. K.R. Kuttappan, °
: Assistant Foreman (Structural),
Integrated Fisheries Project
Kochi-16 )

7. A.K. Karthikeyan
: Mechanic ’

Integrated Fiheries Project
Kochi-16

8. J.George,
Assistant Operator,

Integrated Fisheries ProjeCt
Kochi-16

9. T.P. Mohanakrishnan,
Bosun

Integrated Fisheries Project

Kochi-16 Applicants

By Advocate Sri V.R. Ramachandran Nair
Vs

1. Union of India represented by
The Secretary, Ministry of Agriculture,

Deptt. of Animal Husbandry and Dairying,
Krishi Bhavan, New Delhi.
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2. The Secretary,

Ministry of Personnel, Public Grievancles &
Pension,Department of Personnel & Training,

New Delhi.

3. The Director-in-Charge,
Integrated Fisheries Project,

Kochi-16. , .. Responder

By Advocate Mr. Govindh K. Bharathan

O.A.__No._ _103/2001

1. M.lL.. Xavier,
Engine Driver, Class 1T,

Integrated Fisheries Project,
Kochi-16.

2. Gilbert Gomez,
Junior Deck Hand,
Integrated Fisheries Project,
Kochi-16.

3. K.K.Somasundaran,
Juntor Deck Hand,
Integrated Fisheries Project,
Kochi-16.

4 . K.K.Pavunni,

Junior Deck Hand, Integrated Fisheries
Kochi-16,

(By Advocate Sri V.R.Ramachandran Nair)

Vs

1. Union of India represented by ,
The Secretary,.Ministry of Agriculture,
Deptt. of Animal Husbandry and Dairyin
Krishi Bhavan, New Delhi.

2. The Sccretary,
Ministry of Personnel, Public Grievance

Pension,Department of Personnel & Train
New Delhi .,

3. The Dirnctor-in—Chnrge,
Integrated Fisheries Project,
Kochi-16. , . Res

(By Advocate Shri C.Rajendran,SCGSC)
0.A.No. 212/2001 '

S.Etsmail,

Junior Deck Hand, .
I'ntegrated Fisherios Project,
Kochi-16 : App

(Ny Advocate Sri V.R. Ramachandran Nai r)

Vs.
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1. Union of India represented by
The Secretary, Ministry of Agriculture,
Deptt. of. Animal Husbandry & Dairying,
Krishi Bhavan, New Delhi.

2. The Secretary,

Ministry of Personnel Public GrieVances'& Pension,
Department of Personnel & Training,
New Delhi.

3. The Director-in—Charge,
Integrated Fisheries Project,

Kochi~16 . . .. Respondents
(By Advocate Sri Govindh K;Bharathan)
0.A.N0.297/2001

T.Jayapalan,

Senior Deck Hand, Skipper II,

Central Institute of Fisheries Nautical and
Engineering Training(CIFNET),

Chennai-600 013. .. Applicant

(By Advocate Sri V.R.Ramachandran Nair)

Vs.

1. Union of India represented by
The Secretary,Ministry of Agriculture

Department of Animal Husbandry & Dairying,
Krishi Bhavan,New Delhi.

2. The Director, :
Central Institute of Fisheries Nautical &
Engineering Training,

Dewan's Road,Kochi-16.

3. The Secretary,
Ministry of Personnel Public Grievances &
- Pensions, . ' -
Department of Personnel and Training,
New Delhi. .. Respondents

(By Advocate Sri C.Rajendran,SCGSC)

These Applications having been heard on 13.11.2001, the
Tribunal delivered the following on 18.12.2001.

ORDER

HON'BLE MR. G. RAMAKRISHNAN, ADMINISTRATIVE MEMBER

As . the facts leading to the above four Origihal
Applications were similar and the issue to be adjudicated is
the same these four Original Applications were heard together

and is being disposed of by this common order.
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2. " The facts as stated in each Original Applicatiénsin;
brief are_follows. ;
V |
|
0.A.1353/2000 '
3. The ‘applicants in this Originai Appiication; are:

Group-C and D employees in the Integrated Fisheries Projecta

|

Kochi , The Government of India, Ministry of Pe#sonneﬂ and
Training vide 1its order No. 35034/1/97-Estt(D) dnte¢

9.8.1999‘ev01ved a scheme known as Assured Career ?rogreﬁsion

. : ;
Scheme (ACP Scheme for short) (Annexure A1). | The Scheme

provide for two financial upgradations, one oh comPletioﬁ of
12 years of service and the other, on completion %f 24 Qear$
of service in the case of persons genuinely staghatjngj for.
want of  adequate promotional avenues. Pursuant to the 1{“1)0Vei
scheme, the third respondent issued an order dated 11.252000{?

granting financial upgradations to the to the ninth applicunt

(Annexure  A3)  and another order dated 1.8.2000 b& which the,

financial upgradations were given to the remaining
applicants, The applicants' pay were fixed inl accordancei

with the above orders and consequential benefits_wgre grénte@
to them with effect from 9.8.1999. The present grievancé of
Lthe applicants  is  that all of 2 sudden the impugned o @(ltet'ﬁé
dated 21.12.2000 wﬁs issued by the third ’respomdent
cancelling the ACP Scheme benefits to the ‘appliéantﬁ
(Annexure A-5) Pursuant to the instructions issued by; th&
Administrative Ministry in its letter No.5—48/2POO—Fy%Admm
dateq 7.12.2000. Alleging that the impugned ’order: waé
unjustified and opposed ll:o the policy contained fin Annéxureé
A-1 scheme and the clarificat i onsg issued in Anhexurn A-2 . wnﬁ?
passed  withoul. givi ng the applicants a  noti ce  and- }mf

1

opportunily to show cause against the. reduction lis vitiated

PAPT-LN
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for violation of the principles of natural justice, the

applicants have filed this Original Application_seeking the

following reliefs:

"(i) To call for the records leading up to Ministry's
letter No. 5-48/2000-fy-Admn dated 7.12.2000 and

quash the same to the extent itAadversely affect the
applicants.

(ii) To call for the records leading up to Annexure

A-5 and quash the same so far as it relates to the
applicants.

(iii) To direct the respondents to continue to grant
the benefits of the ACP Scheme to the applicants with
all consequential benefits,

(iv) To issue such other orders or directions as this
Hon'ble Tribunal may deem fit " and Proper in ' the
circumstances of the case." '

0.A. No._ 103/2001

4, The applicants in . this Original Application are
.similarly plaéed as those in Original Application No.
135372000 exceét that the first appliéént was given financial
upgradations by A-3 order dated 11.2.2000 and the remaining
applicants were given financial upgradations by A-4 order

dated 1.8.2000. Through this Original Application they

sought the following reliefs:

"(i) To call for the records leading up to Ministry's

letter No. 5—48/2000—fy—Admn dated 7.12.2000 and
quash the same to the extent it adversely affect the
applicants, :

(ii) To call for the records leading up to Annexure

A-5 and quash the same so far as it relates to the
applicants. "

(iii) To direct the respondents to continue to grant
the benefits of the ACP Scheme to the applicants with
all consequential benefits.

(iv) To issue such other orders or directions as this

.Hon'ble Tribunal may deem fit and Proper in the
circumstances of the case."
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The applicant who was working as Junior

Integrated Fisheries Project and was due to
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(ii) To issue a direction to the respondents to grant
the financial upgradation and  pay the consequential
benefits thereof to the applicant.
(i11)To 18sue such other orders or directions as this
Hon'ble Tribunal may deem fit and proper in the
circumstances of the case."
7. Respondents filed reply statementsin all the Original
Applications contending that the benefit of ACP Scheme was to

be granted to the employees who genuinely stagnate in a grade

for want of adequate promotional avenues on fulfillment of

recruttment qualifications for promotion to the next higher

grade in a defined hiecvarchy of grades. As the applicants {in
the first thrne~ Original Applications did not qualify for
promotion to the next higher grade in the direct line, the
benef it  wrongly given to them by A-3 mxd A-4 orders in O.A.
135372000 undIO.A. No. 103/2001 were rightly recalled by
A-5 impugned order in these Original Applications. and
therefore there was no merit in these Applications. They
contended that in O.A. 212/2001 A-3 and A-4 orders granting
finonciol upgradation to tLhe applicant and Ffixation of his
pay were dssued without adverting to the fact that the
applicant was not possessing the requisite qualification for
promotion to the next higher vgrade as per the notified
Recruitment Rules, the said orders were recalled when the
mistake came to light. TIn 0.A.No. 297/2001 they in addition
to the ground that the applicant did not possess the
requisite qualifi cations for promotion to the next h:lghnf
grade as  per  the conditlons of o] igi‘b'i Lity entitled for
financial upgradation also submitted that the applicant had

completed only 11 years of reYgular service and justified the

issue of the impugned order.

8. Applicants filaod rejoinder in O.A. ( 1353/200()‘

refterating the points made in the Original Application.
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9. Heard learned counsel for the parties. '
10. We have given our careful consideration to the

submissions made by the learned counsel for the parkies as
well as. the rival pleadings and have also | perused the

documents brought on record.

11. According to the applicants, they were given the

benefits as per the ACP Scheme circulated under | A-1 DM and

the elaborate clarifications 1issued under 72 OM. Tha
a .

benefits given were being taken away without any ; cogent
reasons., I an employee who was only quali.ﬁ%ied wu»ﬁs to be
promoted to a higher grade, was made eligible to the &cheme,
the extension of the scheme to isolated posﬁs coulh never

|
take place. ITn the case of isolated posts theré could! not be

| .
an assessment of the qualification to the next higherf post.
In  the c¢ircumstances, those who were ho].d;ing isolated posts
woere also o l);! denied  the  benefit  of  ACP  Scheme 4f  an
interpretation as now advanced in  the impugned ()ﬁhetf was
adopted. The first respondent was not enjoined |in lawfas pér
para 11 of Annexure AI OM ‘dated 9.8.99 to isa@e the
clarificatory letter dated 7.12.2000. According to;him the
very object of the scheme being only to mitigate the h%rdship
of the employees in the Group-C and D stagnating in a grade
For o dong time and as there was no provision |in th(-‘.% Hf‘,hl}"mn
which laid down that to be ontitled for the lfiéﬁ\(ltx(t ial

1

upgradation the employees should possess the recrivitment
N H

qualification for the next higher grade, the impugnedé order
was highly unjustified. The impugned orders of canceh]ation
had been dissued  without affording an opportunity _tn the
applicant to show cause against the reductior. Asgper ?he
ACP Scheme  and  the elaborate clarifications issu@d, ihe

annlicants were eligible for the ACP Scheme. THe eligibility
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condition for appointment of a post was different from the
eligibility condition for promotion/appointment to a higher
post, One who was not qualified could not be promoted to a

higher post. Such an employee does not have an avenue of

promotion.

)

12, The respondents rely on the’ condition No. ¢ of
.Annexure-I to A-1 OM dated 9.8.99 and the Ministry's letter
dated 7.12.2000 for issue of the impugned order dated
21.12.2000 in OA No. 1353/2000 and 103/2001 and for
withdrawal of benefits/non—grant of benefits under ACP Scheme
in the other two OAs. Referring to condition No. 7 of
Annexure -1 to A-1 OM dated'9.8.99 tﬁéy‘submitted that in the
case of posts which were part of a well defined cadre, the

benefits should be granted confirming to the existing

hierarchical structure only.

13. Respondents filed R-3G statement in 0.A. No.
1353/2000 and R-7 statement in 0.A. 103/2001 purported to be
indicnting' interalia the present grade of each of the
applicants, next higher grade in accdrdance with the existing
hierarchy as per notified Reéruitment Rules, qualifications
prescribed for regular promotion to the next higher grade in
accordance with the existing hierarchy and qualifications
Possessed by the appiicants to prove that the applicants do
not have the qualificationél prescribed ip, the Recruitment
Rules. They also justified the clarification dated 7.12.2000
on  the basis of Annexure 22.1 of para 22.31 of the Report of

the Fifth Central Pay Commission (Annexure R-3H' in O0.A.
1353/2000) .
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14. In the light of the above rival contentions

considser the validity of the action taken by the 1

in the context of the objectives of the ACP

contained in the ACP Scheme clreulated under A-1

9.8.99 and

clarifications contained in A-2

10.2.2000.

15. In our view para 1 of A-1 OM dated 9.8.99

Government's reasons for

introducihg the ACP Sc

said para 1 reads as uynder:

"The Fifth Contral Pay Commissic
Report  has made certain recommendations r
the Assured Career Progression (ACP) Scheme
Central Jovernment civilian employees
Ministries/Departments. The ACP Scheme nee
viewed as a “Safety Net' to deal with the
genuine  stagnation and hardship faced
cmployeaos due to lack of adequate p
avenues. Accordingly, after careful consid
has been decided by the Government to intp
ACP  Schame  recommended by the Fifth C
Commission with certain modifications as
hereunder:-"

. . * . . |
From a reading of the above we are of the view that

we ﬂhall%
espond@ntsi
Scheme as
OM d;%n. toed.

OM dbted

gives . the

heme. iThé‘

n in ‘dts
elating to-
for ' the
in " all

ds to: be
problem of .
by ° the.
romotional:
eration it
oduce , the:
entral, Pay
indicpnted,

in wtase -

of any doubl regarding eligibility or otherwise er granit of

benefits under the ACP Scheme, the guiding principl

be to see whether the concerned group of employees

with the problem of stagnation due to lack of

promotional avenues or because of any fault of thei

16. The conditions No. 6 and 7 of Annexure-[

dated 9.8.99 relied on by the respondents read as

"6, Fulfillment of normal promotion norms(
departmental examination, seniority-cum-f
the case of Group D' employees, etc.) fd
financial upgradations, performance of sucl
nre  ontrusted to  the omployeoes togal
retention of old designations, financial uj
as  personal to the incumbent for the state
and restriction of the ACP Schemes for find

/

e has; to
!

are flaced

adequate

rs.

0 A—1‘1‘ OM

under:

benchmark,
itness in.
r granit of:
1 duties as|
her  with:
sgradatiions
d purposes’
ncial | and:




17.
first

wlthdrawing/denying the benefits of ACP Scheme to

respondsesnt relied on by the third

..11..

certain other benefits(House Building Advance,
allotment of Government accommodation, advances etc.)

only without conferring any privileges related to

higher status(e.g. invitation to ceremonial
functions, deputation to higher posts,etc.) shall be
ensured for grant of benefits under the ACP Scheme."

"7. Financial upgradation under the scheme shall
be given to the next higher grade in accordance with
the existing hierarchy in a cadre/category of posts
without creating new posts for the purpose. However,
in case of isolated posts, in the absence of defined
hierarchical grades financial wupgradation shall be
given by the Ministries/Departments concerned in the
immediately next higher'(standard/common) pay scales
as indicated in annexure-II which is in keeping with
Part-A of the First Schedule annexed to the
Notification dated September 30, 1997 of the Ministry
of Finance (Department of Expenditure) For instance,
incumbents of isolated posts in the pay scale S-4 asg
indicated in Annexure-II will be eligible for the
proposed two financial upgradations only to the pay
scales S-5 and A-6. Financial wupgradation on a
dynamic basis (i.e. without having to create posts
in the relevant scales of pay) has been recommended

by the Fifth Central Pay Commission only for the’

incumbents of isolated posts which have no, avenues of
promotion at all. Since financial upgradations under
the Scheme shall be personal to the incumbent of the
isolated post, the same shall be filled at its
original level (pay scale) when vacated. Posts which
are  part of a well defined cadre shall not qualify
for the ACP Scheme on “dynamic'’ basis. The ACP
benefits in their case shall be granted conforming to
the existing hierarchical structure only."

The impugned ‘1etter dated 7.12.2000»issued by the
respondent for

the

applicants in these Original Applications reads as under:

Hrro
The Director
I1.F.P.
P.B.No.1801
Cochin~682016
Sub: ACP scheme for the Central Govt,
Civilian Fmployeas-iog.
Sir,
T am directed to refsr to vyour letter No.

A1/1—2/97—Pt.III/V01.II/396% dated 13.10.2000 on the

above mentioned subject an: to say that in a defined

hierarchy of grades financial upgradation can be

given only if an employee ‘::1fils the conditions of

notified Recruitment Rules ol next higher post and
]

VAR AT (s e dalrm e -

[T S SR

|
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failing which he cannot be glven
upgradation under ACP Scheme either in
grade or in standard/common higher pay scal

Yours faith

Sd/- K.P.
Under Secretary to Govt. o

18. From condition 6 reproduced above it is evi

fulfiliment of normal promotion norms (
departmental examination, seniority-cum-fitness in
of  Group-D employees.'etc.) are the pre-requisite
of financial wupgradation. This will ensure

stagnation is not due to the employees' fault.

this condition, "fulfillment of conditions of
Recrultment.  Rules'"  as included in the impugned 1o
7.12.2000 ig mentioned. Further, we are of the vig
reporl.  of t:ho. IFifth lentral  Pay Commission
roecommendations could not be an authority for the r
for issue of the letter dated 7.12.2000. Their a

Lo be on the basis of Government's orders on the su

a complete reading of A-1 and A-2 OMs we find that

no mention  Lthat  the two financial upgradations w

the basis of prescribed e

possession of

qualifications for the direct recruits as sta

Recruitment Rules. From a reading of condition No.

find that financial upgradation under the scheme
given to the next higher grade in accordance
existing hierarchy 1in a cadre/category of pos
creating new posts for the purpose and in absence «
hierarchical grades ‘the financial upgradation

given by Ministries/Departments concorned In the  f
next. higher (HI!.nndur'd/c:nlnnmn) pay scales as i
Annexure-11 to the said OM. It was also enjoined t
which were part of a well-defined cadre was not qua

ACP scheme on

dynamic basis.

Keeping in

]

finaricial,
promation.
e. ‘ i

fully,,

Malhotra |
f India" |

dent ;thatt

. |

benchmark, ;

the ﬁcase%

for éranté
¥

that the

Nowherie in;

ttar datoed;

notified

w that the%

1

or tthetr:

. i
espondents,

ctions are;

bject.. Oni

there was!

i
1

|
ould e on
}

ducatﬂona]é
ted in thei
ﬁ wef
was to be%
|

withi_the?

l
i

ts without.
f ]

f defiined|
were tio bo'!
o i
mned tntely:
; |
dicated ini
hat posts!
lified for%

view ' the!

¢
1
1
|



* ..13. L

instructions contained in this condition No. 7, for deciding
whether the employees in a particular category of post are
entitled for the benefits of ACP Scheme in the next higher
grade in the hierarchical structure or in the next higher
grade on dynamic basis, it has to be seen as to whether the
employees are in posts which are part of " a yell defined
cudre" or are holding "isolated posts", For deciding these
aspects the respective Recruitment Rules of the lower and

higher grade pPosts are relevant,

19. Respondents have not produced the Recruitment Ru]es
of the posts which have been shown by them ‘a5 the '"'Next

Higher Grade in accordance with the existing hierarchy asg per

notified R@Cruifmnnt Rules" in R-3¢ statémﬂnr before thisg
Tribunal so that this Tribunal can consider whether the posts
held hy,the applicants and the pPosts shown in the statement
could be said to be in the hierarchy of posts. Only in 0.A.
No. 297/2001 respondents, in Support of their stand that the

applicant therein did not fulfil the qualifications

prescribed for the higher post of Bosun(()ertified). had

annexed  the Recruitment Rules for the post of Bosun

(Lnrtjfind) as Annexurn 2A. In col. 7 of the Schedule to

the Recruitment Rules for the post of Bosun(Certified) the

education and other qualifications required for direct

recruitment is indicated as follows:

"Essential

Possession of ‘Fishing Second Hand

Cortificate 1ssuad hy the Mercantile
Department . '

nmpﬂ'ency
Marine

Desirable:
1. Matriculation

2. Successfuyl completion of training as Fishing

Second Hand at Central Institute of- Fisherijes
Operatives.,"
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In col. 10 - "The method of recruitment

whether

recruitment/promotion/députation/transfer and pé

the vacancies to be filled by various methodsM
indicated as "100% by promotion failing whic
recruitment”, It

is further stated in col.8 title

age and educational qualifications prescribed
recruits will apply in the case of promotees' "
Educational qualification - yes". In col. 11 tit

by dﬁrec%

|rcentage oﬁ

- it id

h by dﬁrecﬁ

d "Whétheﬁ
1
for direct

Age

!
i
1

led "I@ the!

case of recruitment by promotion/deputation/transfer gﬁadeé

from which promotion/deputation/transfer to be

stated "Senior

Deckhand/Senior Deckhand-cum-Cook

made

"

iﬂ

it

with three

i
i
1

years service and Junior Deckhand with 5 years service id theé

respective grade." It is this recruitment rule

relied on by the respondents in the said Original A

Lo deny the [inancial upgradation under the ACP sct

applicant therein. What has been

reproduced above

i
is;

which
pplicattion
eme to; the .

|

as to: the

contents of Col. 11 will clearly indicate that | what itheé
Recruitment Rules provided for is only that the posk of .
Bosun(certifiod) is to be (illed up firgt by the Berjng
employees of the lower categories who fulfil ;the

qualifications prescribed for direct recruitment.

both Junior and Senior Deck Hands, the next promoti

is  Bosun (Certifiecd) we hold that even though in C

word '"promotion'" had been used, this is actually . a

filling up of the posts of Bosun (Certified) by "Tr

employoeoes ol lower grades who fulfill rhe o

qualifications for direct recruits. In this via

matter, it cannot be ﬁreuted that all these posts

of "a well-defined cadre" as stated in Condit

Annexure~I to the A-1 ACP Scheme.

As for
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20. from R-3G statement we findv that for the first
applicant who is8 a Welder the post in the next higher grade
had been shown as Asst. Foreman (Welding). Welder is an
ariisan post and Asét. Foreman is a Supervisory level post.
As per our information the hierarchy of posts for an Artisan
cadre is Skilled Grade-III, Skilled Grade-1T1, Skilled Grade-1
and Master Craftsman. 1In this view of the matter in our view
the post of Welder and Assistant Foreman could not be treated
aé part of a well defined cadre.

2. We also find considerable force in  the applicants’
contention that if educational qualifications for the higher
grade post is being insisted upon for promotion of an
employee in a lower grade, such an employee cannot be said to
have an adequate promotional avenue as provided for in A-1 OM
dated 9.8.1999, Supposing there are two posts, Post A and
Post B,Post A being in a grade lower than that of Post B;
The recruitmant quéljficﬂtion for Post A is Matriculation and
recruitment  qualification for the higher grade Post B is
Graduatiqn and if it is provided for that, Post B should be
filled up 100%2 by promotion by those in Post-A “ho are
Graduates, if can never by any stretch of imaéination be

stated that post -B is a promotional post to post-“ because

those who have joined post A with Matriculation qualification

can never aspire to become holders of post B unless ﬁhey
acquire ¢ l-m cducational qualification of Graduation. At bt': he
same time, if the Rﬁcruitment Rules provide that a certain
proportion of the post-B would bhe fﬁlled up by incumbenfs of
the post-A without any stipuiation regarding educational

qualifications, then post-B can be taken as a promotion post

of post-A. Reaching a higher grade post after acquiring a

higher educational qualification_can never be considered as a

promotional avenue and therefore the two posts can never be

.

e

o e o e A e i
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considered as part of a well defined cadre. .According to us
this has been clarified under clarification No.8 giben by the
Department of Personnel & Training by their OM .No.

|
353034/1/97-Estt (D) Vol.IV dated 10.2.0 (A2 in this 0A4A)

which reads as follows:

8. Appointment on the Tf the relevant Recruitment [Rules

basts of 1Timited provide for filling up of !
departmental vacancies of Stenographers
examination by which srade-D/Junior Stenographers

an employee joined a by direct recruitment,inductiion
new service should of LDCs to the aforesaid grade
be treated as through Limited Departmental
promotion or not. Competitive Examination may

For example, in casge be treated as direct recruitment
of Group-D employees for the purpose of benefit under
appointed as LDCs or ACPS. However, in such cas%s,
Grade-D Stenographers service rendered in a lower pay

appointed from amongst scale shall not be counted for

LbCs should be treated the purpose of benefit under ACPS.

as direct recruits The case of Group-D emp]oyne%

or not in the who become LDCs on the basis of

respective highor departmental examination stand on

gradoes. , different footing. In thejr case,
relevant Recruitment Rules prescribe
a promotion quota to be filled up on
the basis of departmental
examination. Therefore, | such
appointments shall be counted as
promotion for the purpose of ACPS.,
In ~ such situations, past| regular
service shall also be counted for

further benefits, if any under the
Scheme. i

e S 1] A AN s R g D - B o

= o s e SRR iR -

Tt will be evident. from the above that what is rnl(-,l,vant is
passing  of  departmoental examination and not mlu‘icut:j(')nin].

qualifications possessed by Group-D employees for the purpoge

|
of ACP Scheme. In the present OA We find that the

respondents do not have a case that the applicants have not

H
4

‘ .
passed the departmental  examination prescribed, but heir l
contention is that they do not have the edubationa]

qualifications prescr ibed for directey recruits. i This

contention is not as per the ACP Scheme

- st o S+~ 2L e
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22 . From a reading of para 7 of Annexure -I to A-1 OM
daﬁed 9.8.99 and what is brought out above in our view' what
is required to be examined is whether there is a well defined
cadré consisting of different grades where promotion from the
lower grade to the higher grade 18 on fulfillment of
promotional norms like passing of a suitability test,
fulfillmeﬁt of bench mark, etc. and if an employee fulfils
these conditions irrespective of whether there is a vacancy
in the higher grade or not if he has completed the prescribed
period of service in the lower grade as per the ACP scheme,
he will be eligible for financial benefits. On the other
hand 1if a higher educational qualification tﬁun what was
prescribed  for  the lower grade post  to which ﬁe wis
recruited/promoted, is provided for in the Recruitment Rules,
for filling up the next higher grade post, in that case such
a pdﬂt cannot be taken as’a prbmotional post and both the

posts cannot be stated to belong to a "well defined cadre."

' 23. Another relevant factor that we notice 1is that all

fhe- posts under the respondents have to belong Lo either a
well defined cadre or isolated ones. 1If they belong to a
well defined cadre, there will be either a lower grade post
or a higher grade post in thé Cadre. If the post 4is an
isolated one, there will be neither a feeder post nor a

promotional post. In such a case the question of possession

of  prescribed qualifications f{or the promotional post does

not arise at all. The‘first applicant in O.A. 1353/2000 was
a Welder in grade 3050-4590 and by Officer order No. 74/2000
he was given the second ACP direct to grade 4000-6000. By
this act the respondents had accepted that the post of Welder
was an isolated post and the hol:vr of the posf was eligible
for the benefit of ACP scheme on “~namic basis. If the post

of Welder is an isolated post ti: re can not be any promotion



"and there is no

001800

post for the said post of Welder. Under such ¢

the claim of Welders for

dynamic ACP Scheme cannot be denied if
prescribed years of service.

24 . We also find from para 11 of A-1 OM dated

any clarification/doubt as to the scope and mean

scheme would be given by Department of Personne

(Establishment-D). When such a specific provisi

indication in the impugned

7.12.2000 that the same had been issued by

(Establishment-D) and the same has been iss

Ministry of Agriculture, we hold that the samo

para 11 of A-1 OM, Even though respondents in th

reply statement submitted that the first re

issued the same in consultation with the DOPT, we
to accept t:h@

same because there is no indica

effect in the said order. Thus apart from the me

the benefit of ACP |Scheme.

1
'

ircumstances
1

;
under

they clomplete tﬁe

9.8.9? I:hu‘;t
ing oj' t l‘nén.
1 & Tr%iniﬁg
on is: maie
order;date@

the ; DO%T
ued bﬁ’ th@
is n$n1nsﬁ
e addi@ionuﬁ
sponde@t hap
are @nablp
tion t@ thi@

rit, for thp

reason that the said order had been issued by an authority

not. compoetoent to issue

said impugned order dated 7.12.2000 cannot be su

is 1Tiable to be set asideo.

25 . We

also find that in

filed MA 1071/2001 enclosing therewith A-8 Office

the same as per A1 scheme alsgo thp

stai ned i.lllfi

{

OA 103/2001, applicants had

Orderfdatea

21.5.2001 issued by the Controller of Accounts (HQ) and

submitted that according to their understanding the éenioi

Accountants included in A-8 were also withheld t:}Le l)enffjef:i,!;.'}

of  ACP Scheme stating that they were not fully qualified for

promotion as per Recruitment Rules but the ~benef

Scheme had  been  given to them by A-8. Aceco

applicants the same yardstick would have to be

their case also.

There were no submissions from

']

its of. ACP
rding tio thé
appli. eid in

the side of
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the respondénts before this Trihunal in this connectién.
This leads us to cohclude that whét had been stated in MA
1071/2001 as factual,
¥ . Though the respondents have used only thé word
"qualifications" in the impugned 'orders in O.A. No.
1353/2000. 0;A.No.103/2001 and 0.4, NO %97/2001. from a
reading of R-13¢ and  A-7 we hold that what the respondents
mean by the said word 1is "educational qualifications. " We
have already held that when different educational
qualifications are prescribed for lower and higher grade
pos§s both posts could not be said to be g part of a wel}
defined éudrn. Further if such a higher gr
available to the

ade post
career Progression, th

only
incumbents of the said lower grade post
en
have adoegquat e

is
such

for -
incumbents cannot  be said o
uv:ﬁujﬂ of promotion,

27 . In  the light of the det
fnregoimg Paragraphs ya
Applications

are

below:

ailed analysis Biven in the
hold that

these
liable

four Originai
to Succeed to the extent indicat

ed
(i) We

set aside

and quash the letter No.
Fy-Admn dated 7.12.2000
India,

issued
Ministry

5-48/2000
by the
of
R-3C in 0A No.

Govt, -
Agriculture

. of
(which is Annexuré
1353/2000, Annexure R-2 in 0.A. No.
103/2001 and Annexure R-3p in 0.A. nNo. 212/2001
(ii) We set aside  and Aquush A-5 order
21.12.2000 to the oxtent
in 0O.A, No.

datcd
it relatey to the applicantsg
135372000 and 0.A.

No. 103/2001.



consequential benefits.

thereof; and

NDatead the 18th nf December, 2001,

(G.RAMAKRISHNAN)

VA
sd/- 8d4/-
(A.V.HARIDAS
ADMINISTRATIVE MEMBER VICE CHAIRMAQN

002000

(1ii) We direct the respondents to continue to ‘grant

benefits of ACP Scheme to the applicants in O.A.

1353/2000 and O.A. No. 103/2001 with all

(iv) We direcct the respondents to grant the t)(sf;lfsl'iliﬂ
* ACP Scheme to the applicant in O.A. No. 212/2001

in accordance with A-3 and A-4 orders dated 11.2.2000

17.2.2000 and the consequenteilal benefits

(v) We sot aside and quash A~4 order datjed 9.!3.2()(?‘1
in OA No. 297/2001 and direct the rnspondemts o
re-cexamine the case of the applicant afresh for: grant

of benefits under ACP Scheme keeping iln vie% the

i

directions and observations contained iln thisi order

and A1 and A2 OM dated 9.8.99 and 10.2.2000.

dispose of the four Original Ap plicatipns as

no order as to costs,
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Applicants' Annexure

A-1;

.1353/2000

an

APPENDIX |

True  copy of the ACP 'Séhémev approved by the
Government as par G.I. Departmant of Personnel &
Training o.M, No.35034/1/97mE3tt(D) dated 9.8,99.

" True copy of (O.M. Not35034/1/97nEstt(D) (Vo. 1V)

dated 10.2.2000 clarifying A c.p. , ‘
True copy of Office Order: No.15/2000 (No.A1/1w2/97[

Part ITI/M -161) dated 11.2.2000 issued by the
Director, Integrated Fisheries Project, Kochi-=16,

True copy of Office Order No.74/2000
(No.A1/1w2/97/Part IIT) dated 1.8.2000 issued by the

3vrd respondent aranting ACP grade to the applicants 1
to 8, '

True 'copy of cancellation order No.122/2000(No.

AY/1~2/97/Part I11) dateq 21.12.2000 issued by the 3rd
respondent .

True copy of Iepresentation  dated 22.12.2000
submitted bofore the Director, Integrated Fisherjes

Project, Kochi-16 by the Integrated Fisheries_ProjeCt
Employean! Fedaration.

True extract of the relavant portion of the report of
the  Vth Pay Commission recommendation from para 22.1
te 22.371 .

of  ACp Schemn recommended for Centra) Government
cmployean.,

True copy of Annexure 221 captioned ‘Basie Featuresg

Regpondant = Annexure

R IA:

R 3R

R--30.

It 3an:

R-35:

R-3F:

R~ 3¢

Phaoto copy of the order No.75/2000 dated 1.8.2000 of
the 3rqg respondaent . . ‘

Photo copy of the lettar NoJPAO/Aéri/Cochin/Prewcheck
IIFP/IX-17/122 dated ~11.10.2000 of the Pay andg
Acrcounts Office, Cochin,

Photo copy of the letter No.5-48/2000~Fy-Admn. dated
7.12.2000 of tha Ministry of'Agriculture.

Phaota Cony ot tha mdertaking given Dby  the
applicante,

Photo  copy  of the undertaking given by the
applicants.

Photo copy o f the undertaking given by the
Applicants,

Photo copy of the statement showing the Ppresent grade
of the applicants prepared by the 31rqg respondent .
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R~ 3H: Photo copy of S1.No.(1) of Annexce.22.1 of

of Annexure A-7:
0.A.103/2001
Applicants' Annexures

A-1: True  copy of
Government: A

Training O.M.

the ACP  Scheme approved
per  G.I. Department of
No.35034/1/97-Estt(D) dated

5

the
(Vol.IV)

True copy nf
No.35034/1/97-Rstt(D)

Office
dated 10.2.

True copy of Office Order
(No.A1/1-2/97/Part 1I1) dated 11.2.2000 is
Nirector, TIntegrated Fisherijes Project, Ko

True copy of Office Order No.74/2000 (No.A
Part TTT dAated 1.8.2000 issued by tha 31rd

No .12
issu

order

dated 21.12.2000

of  cancellation
11/737)

respondent

Trnne  copy
AL/1-2/PAart
3l

True cCopy of representation
snbmitied hafore the Nirectar, Intearated
Project, Korhi-16 through the Integrate
Project Employees' Federation.

dated

Troe
No .

o f

in

dated
Ho.1353/2000

order
O A,

copy
162772000

9.1.200
of t:

Contral Adminictrative Tribunal, Frnakulam)

Ty
(Hov,
e
Indin,
NDelhi

Opy o f OfFire

AT202%/1r (Ao /Caord/ACD
hy the Cantyaller of
Ministry ot

Aated 20 .5.2001 .

Orcen
Sohama /2000
Accounts (HQ),
Agriculture & Coope

Paspondents' Annarurae

R-1: True

R e AP

{

para 22.31:

by the;
Personnel &
9.8.99,

Memorénduw
2000,

No.15/2000;
sued by the:
chi-16, ‘

1/1-2/97/

respondent .
2/2000 (No..
ad by thel

22.12.2000
Fisheries!
sl Fish@ried

| in M.A.
e Hon'hle:

No . 29722001
01/567-80):
Govt. of
ration; New:

re-cheak/

copy  of letter Ho . PAO/Agri/Cochin/p
TER/IX 177122 Aated: 11.10.2000 isnued DY Senior:
Accounts Oflicer to the Accounts Officer, Integrated:
Ficharjes Praject, Cochin. :
-2 True copy of letter Ho . 5-48/2000-Fy. ﬁdmn‘
Government of India, Ministry of Aariculture to  the
Diveet oy, T.F.P., Cochin.
R True copy of undart akdnag dated. 2.12.2000 firnishgd by
Phe b applicant . ’
A True  copy  of | undertaking  furnished by fhe 2nd,
App ey '
R-5 True copy o of  undertaking furnished hy the drad.
Applicant dated 14 .11 .2000. :
R 6 True  copy  of nndertaking  furnished by| the 4th
anplicant | '
e Troo oy ol S arement Iasund by Divroetor /¢
; i



R3D:

True extract of the relevant portion of Para 22.1 to

22.31 of the Vth Pay Commission recommendations along
with Annexure 22.1.

Photo copy of the order No. 33/2000 dated 16.3.2000
of the 1.F.P. Cochin.

Photo copy of the order No.74/2000 dated 1.8.2000 of
the 1.7.p. Cochin,

Photo copy of the letter No.PAO Agri/Cochin/Precheck/

OFP/1IX-17/122 of the Ministry of Agriculture dated
11.10.2000,

Photo ¢opy of the letter No.5-48/2000~Fy.Admn . dated
7.12.2000 of tha Ministry of Agriculture.

0.A.297/2001

Applirant'R,Ann@xupe

A2

True  copy  of  the ACP  Scheme approved by the
Government as per G.T. Department of Personnel and
Training .M. No.35034/1/97-Estt (D) dated 9.8,99.

True  copy  of  the Memorandum No.35034/1/97-Fstt (D)
(Vol.lV) dated 10.2.2000.

True copy of representation dated 22.11.2000
submitted by the applicant to the 2nd respondent.

True copy of Memo No.13-2/2000 Adm. dated 9.1.2001
issued from the Office of the Director, Central

Institute nf  Tisheriesg Nautical andqg Fngineering
Training, Koehi-16.,

Resapondent s Annexure

R2A:

Phato  copy  of  the recruitment riles of the post of
Ronsun (Coartifiaad),

CERTIFIED TRUE COPY

Da‘e s nneee

Deputy Registrat

[atRE Tty WSS

B
My

— 23' -
0.A.212/2001 - S T L S |
s . ; _.:-_. N L ‘}i"*?".“"“ ‘.“.
A-1: True copy of the ACP Scheme 'approved.' by’ .the | .3
' - Government: as per _G.I%.: Départment-of Personnel -and '
. Training O.M. No.35034/ﬂ/97%Est; (D) dated 9.8:99.

. A-2 True, copy: . of-go;M.ray_No;35b34/1j979ﬂéstt.fkoéwha%ed?<§ﬁf
o -10.2,2000. ' o A S
A-3: True copy of Order No.14/2000 (No.A1/1-2/97/Part 111/

M 201) dated 11.2.2000 issued by the Director,
Integrated Fisheries Project, Kochi-16.

A-4: True copy of Sanction Order No.A1/1-1/2000/F 97 dated
17.2.2000 with fixation statement issued by the
Accounts Officer, Integrated Fisheries Project,
Kochi-16. :

A-5




