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- CENTRAL ADMINISTRATIVE TRIBUNAL
- ERNAKULAM BENCH

v T  0.A. 294/97

_MONDAY. THIS THEI3TH DAY OF OCTOBER, 1997.

COR A M:

HON'BLE MR. A.V. HARIDASAN VICE CHAIRMAN
HON'BLE MR. S.K. GHOSAL ADMINISTRATIVE MEMBER

" A.K. Pradeep Kumar
~ Kuniyil House,

Pandakkal P.O. _ .
Mahe. ' . .Applicant;

- By Advocatie Mr. K.S. Bahuleyan

Vs. .
1. - The Superinnendent-of Post Officés,
Badagara Division, - ~
Badagara.
2.  The Pdstmaster General,
NortthernRegion,
Calicuti.

3. V.K. Madhavan, Driver, :
Office of the Superintiendenti of Post Offlces,
Badagara Division,
Badagara. ~ ..Respondentss

By Advocatte Mr. James Kurian, ACGSC

The applicattion having been heard on 27.8. 97 the

. Tribunal on 9.10.97 delivered the follow1ng

o’ R DER

HON'BLE MR. S.K. GHOSAL, ADMINISTRATIVE MEMBER

The applicanti in this case, who is a casual Driver in
tthe Postial Departiment, has challenged ﬁhe communicaion af

A5 from the first respondent explaining why the applicant

'_was considered as age-barred even affier providing for

age-relaxatiion in consideration of his service, inter alia,
for ftthe purpose of appointiment as a regulér Driver against

the posti of a Driver at Badagara Postal Division recentily



o2,

sanctioned by the Departiment. He has also impugned the order
of appointmentt by transfer of the third respondent to the
same posfi ati AS8.
2. The admitited factis relating to the service of the
applicant in this case are thatt the applicantt has worked
from 6.10.83 to 29.2.88 for a period of four years, four
months and 26 days, that he has worked from 19.7.88 to
30.12.88 in all those montths inttervening in the year 1988,
but for an actiual number of 92 days, excluding the breaks
in-between and excluding the weekly off days and thati he has
worked similarly from 2.1.89 6o 26.4.89 in all those
intérvening months in the year 1989 buﬁ for an actual number
of 76 days, excluding breaks and weekly off days. It has
similarly been admitited that the applicanﬁ has also worked
from 6.10.95 to 23.1.96 in all the intervening months and
thatt he has worked again in the months of March, May and
July in the year 1996. During shis latter period, there
were some breaks in-bettween including a few half days of
casual work amountiing totally to 48 days of actual work. The
applicant during all these spells, has admittedly worked as
a casual driver in tthe Departiment i.e. the Departiment of
Posttal Services. 1Ifi is also admitted thati the applicant is
eligible under R2 for relaxattion of age by nhe.periéd of his
service rendered as a casual driver in terms of the policy
of the Department.
3. According o the applicanti, based on the above facts
and principles,the actual number of days he worked should be
treatted as follows for tthe purpose of calculatting tthe period
by which he could be grantted age relaxatiion:

"(A) In page 3 of Annexure A5 order it is admitted

thatt the casual driver service of the applicant in

Vadakara Division is 190 days. It also says thati in
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Tellicherry Division it is 4 years 6 months and 14
days and fhus the toftal casual service of the
applicanti is 5 years énd 24 days. Thus, it is clear
that for 190 days of casual service only 6 months and
10 days been taken intio account.
As far as casual labour is concerned, 240 day's work
is 8o be countted as one year's service. In the case
of an office observing five days weék, 206 days work
is Bo treated as one year's service. As such, 190
days service in Badagara Postial Division will come &o
190/206 years (0.92233 years), i.e. 11;06796-monuhs,
i.e. 11 months and 2 days. If the 11 months 2 days are
taken ihno account; insttead of 6 monfths and 10 days,
- the difference is 4 months and 22 days. The excess
age 1is only -one. month and 10 days according to
Annexure A5 memo.' Thus, it would be clear that the
applicant is within the prescribed age limitt, The
applicantt is entittiled to selection and appointment
as Driver in Badakara Division.
(B) If tthe period of continuous service in Badakara
Division from 18.7.1988 o 27.4.1989 is taken as such
it will come o 9 months and 9 days for which only 6
'monuhs and 10 days have been faken into account. In
thatt case, Bhe'difference is 2 months and 29 days, the

excess age calculatted is only one montth and 10 days.

Then also the applicantt will be within the age limit."
The applicantt has therefore challenged the decision of the
Deparumennai Promotiion Committee (DPC) which has gone by the
formula that 30 days of acktual working alone should be

» Breatted as equivaleﬁn to a month for the purpose of granting

age relaxation He has contiended as follows in this score:-

A
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"(C) In calcuianing the period of casual service in
Tellicherry Division also the Commititee has taken into
accountt 30 days casual service as one mon;th and the
51 days' casual service during 6.10.95 o 31.3.96 and
17;5.9660 28.7.96 has been countied only as service for
one month and 21 days insueadbof two months and 29
days. According o the casual labourers (Grant of
Temporary SBattus and Regularisation) Scheme for the
purpose of incremenfis, 240 days of service (206 days
in establishmenfis observing five days week) is taken
into accountt as one year's service. Thus, it would be
clear that the calculation of casual service taking 30
days as one montth and dividing the actual working days
by 30 would be illegal and arbitirary. The computation
of casual service of the applicanti is erroneous. The
applicantt is wiBhin fhe age limit and as such is
entitiled o be appoinned as Driver in Badakara Postal
Division. The finding of the Committee is prima facie
wrong. Ift is liable to be quashed. The commutiation
- of the length of service of the applicant is also not
in conformity with the instiructiions in Annexure A7.

(D) Even if ghere is an excess age of one month and iO
days as found by the Committee not admitted, there is
provision of relaxsatiion of age limit. As far as the
applicants ‘who has served the Departmentt admititedly
formore than 5 years during the period extending
bettween 6.10.93 and 28.7.96 it is only reasonable and
inevitable to relax theage by one month and 10 daysand
give appointimenti 8o the applicanti. The computattion of

casual service in a most unreasonable manner with the

=



inttenttiion of refusing the legittimate claim of poor
casual Driver for absorption/appointiment in the

Departiment will notbe fair on the partt of the

Governmenti, which is o actt as a model employer. The -

épplicanﬁ is entitled o appointiment on the basis of

the lengtth of his casual service." |
4. The respondentis on tthe otther hand have relied on fhe
specific provisions of the recruitment rules at R1 called
Postts & Telegraphs Departimentt (Motor, Jeep and Lorry
Drivers) Rgcruitmenﬁ Rules, 1975, which pfe%&ibe the upper
age limift for the postt of Driver as 28. Tﬁey have further
depended on the clarification of the Deparfiment regarding
tireattmentt of paid weekly offs as a facility 8o casual
labourers for the purpose of computtaion of 240 days or 206
days, as ftthe case may be, i.e. depending on whether it is 6
working days or 5 working days in a week, in the specific
contiexti of regularisattion of tthe service of casual employee
at R3. Thatt R3 is the letiter conveying the decision of the
depafnmenn issued aftter consuliation witth the Departimenti of
Personnel & Training of tthe Government of India, which
declares thatt a paid weekly off is nott o be nakeﬁ into
accounti for the pﬁrpose of‘compunauion of 240 or 206 days in
a year while considering granfi of fiemporary sfattus o a
casual worker as a Group 'D' employee and his subsequent:
regularisagiion. |

'We observe that the DPC has adopted this principle of
computation without explaining why or how it became
applicable for the purpose of computtation of the period by

which the prescribed age limiti should be relaxed in respect

~of a casual driver who is admittedly not a Group 'D'

employee. xzq\zii/



’ We further observe that in ferms of the policy of the
Departimentt, the applicant, who Dbelongs #o OBC (otther
backward classes) category, has admittedly been given
relaxattion in the age limitt by three years by the same DPC.
Besides, we find that the DPC has‘counted only the actual
number of days that the applicanti has worked as a casual
Driver, except for the unbroken period from 6.10.83 to
29.2.88, where the entire period has been reckoned in Gierms
of whole months and years. The DPC following fthe above
method has concluded that the total service rendered by the
applicanti adds upto 5 years and 24 days of service as a
casual Driver. The minutes of ghe DPC in this behalf held
on 14.2.97 are att R6. Calculatted on this basis, the DPC has
finally concluded that even if the applicant was given fthree
years of relaxation as a member of OBC and even if his
service as a casual Driver was &ireatted as 5 years 24 days as
on 1.7.97, his effectiive age will be 28 years, one month and
10 days for the purpose of regularisation. The DPC has,
therefore, considered the applicant as ovéraged, i.e. beyond
the pfescribed age limit of 28 years, for the purpose of a
regular appointiment #o the sanctioned post of a Driver.

5. The respondentis for the same reasons have supported
tthese calculaﬁions made by the DPC and have staBed thatt the
decision of the DPC holding the applicant as age-barred is
fully justified and therefore there is no scope for judicial
inuervénﬁion with ghe impugned order which has been issued,
aftter duly considering tthe case of the applicant and, only
when he was found age-barred, after considering tthe case of
the #hird respondent in serms of the policy and the
Recruitiments ques pertaining to the appointment of a Driver

in the Departimenti on fthe regular basis againsti a sanctiioned
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post.

6. We have carefully considered tthe pleadings in this
case and fthe arguments advanced by the learned counsel on
eiuhef side.

7. To starf with we observe the absence of any enabling
provision under ﬁhe'_special policy of the Departimentt for
regularisation of a casual Driver by appoinfiing him to a
regular post, which is at R2, to the effectt tthatt for the
purpose of calculating permissible period for relaxagion in
age, the period of actiual days'of work of 206 days in a
year.( the Departimentt observing 5 working days in a week)
should be treated as one full calendar year or
proportiionately so. Iff is difficult for us o be peféuaded
in this siguafion and #o agree with the main contention of
the applicantt thatt #the formula for t#reatment of actual
service for tthe purpose of calculattion of relaxation in age,
for which a casual Driver is eligible, should be deemed to
be, that for every 206 days of acttual work as a casual
Driver he should be fireated as having served for a period
equivalentt o one full year and further thatt we should
extend the same 'deeming" logic %o cover any particular
number of days of actual work as a proporfiion of a full
year, based on Bhe same rattio of 206 days o a full calender
year. The applicantt has nott produced any material which
would advance his case in thatt directtion. He has, on the
otther hand, relied on the analogy of fireating 206 days work
in a year where 5 working days in a week prevails, for a‘
casual worker for the purpose of granting such a worker
nemporary status as a Group 'D' employee under the
Governments of India Scheme he has qudned above. However,
neitther tthe logic nor tthe basic purpose Bhere is similar to
the presentt case and further it is admitted by the parties

A



..8..

thatt a Driver is a Group 'C', and nott a Group 'D' post.

8. The basic question therefore thatt we have Bo address

ourselves fo, is how exactily tthe period of service of the
applicantt as a casual driver should be calculased for the

purpose of granting him relaxatiion in age which he is

eligible for in terms of the decision at igem No. 2 in the

lettter No. 37-29/88SPBI dated 28.7.92 of the Director

General, Departimenti of Posttis, New Delhi which is at R2. The

exacti provision regulating this partiicular mafiter appearing

therein is re-produced below:

"The casul driver/casual labourers engaged as drivers

may be given age relaxatiion o the extient of the

service rendered by them as casual drivers'" (emphasis

supplied by us).®
9. We find that there is no ophef provision relating
thereto and that the provision quoted above specifically
extends a special benefitt for the casual Drivers for
A‘ﬂappoint:\ment( o a regular postt of a Driver in the Department,
'rbllowing' the well known principle, we are also of ghe
considered - view fhat this special and Dbeneficial
dispensaﬁion for the ﬁ;sual drivers will have 8o be given
broadestt and most ligeral inttepreation, unless Bhere are
specific rules or instructiions to the contirary.The defence
%% the respondentis on the otther hand is thati as per R3Iwhich
is a communication from tthe head of the Departiment, the paid
weekly off days is a faciligy available fio casual employees
and it cannoti be taken as duny/service‘of a casual labourer
for computtation of 240/206 days in a whole calender year for
the purpose of -regularisation of service of the caSual-
employees. |
10. It may be desirable tio quote the exact provisions in
R3 on this matter in this context. We quote:
"The matiter has been examined in consultation witth the

Departimentt of Personnel and Trg. and it has been
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decided thati since paid weekly off is a facilisy

~available o casual employees aftier six days of

contiinuous work, Bthis cannoti be taken as duty/service

of a casualemployeefor computtation of 240 days or 206

days for tthe purpose of regularisattion of service of

the casual employees" (emphasis supplied) #

According Go tthe respondentis, the ébove provisions of
R3 will have o be applied while computing the service of a
casual driver for the purpose of calculating the period by
which relaxation in age can be grantted to him.
11, We find ourself unable #o agree with &the above
conttention advanced on behaif of ghe respondents. The
reason is that R3 has been issued for the specific purpose
of calculating wheﬁher a partticular casual worker has
actually putt in 240 days or 206 days as the case may be,
in a calendar year which comprises 365 days, when after
working for six days (or 5 days) he has enjoyed paid weekly
offs. It stands o reason that if a casual worker is o be
grantted temporary stiatus in tthe first insttance on completiion
of 240 days or 206 days of work in a calendar year, the
Sundays, or Saturdays and Sundays, as the case may be, as
weekly offs buti paid for, cannot again be counted for the
purpose of arriving at the tottal of 240 or 206 days in that
same calender year. However; tthe basic purpose of R3 was o
regulatie the calculasions of the minimum eligibility period
i.e. 240 or 206 days in a year, i.e. a full calender year,
in respect of a casual worker. The conttextt there is very
differentt from the contiext in which thé calculations may
have o be made of a period of time for fthe purpose of
graniing relaxagion in age in respect of a casual driver.
12. The only provision regulating the calculation of the
period by which relaxation in age can be grantted o a casual

driver in thatt conttextt is contained in Annexure R2 which we
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have quotted verbatim. It is only 1legitimate in our
considered view to intterpret that provision liberally for
the reasons already menttiioned by us. We therefore decide
thatt for this specific purpose, it will be necessary fto
include tthe weekly off days, partiicularly when
age-relaxation is to. be considered for a casual driQer, 1£
he has been appointied in the preceding week and upto the
working day preceding the weekly offs, i.e. Friday ih this
case, and has again been engaged as a casual driver on the |
following Monday. This should be done irrespective of
whether such a casual driver was paid for such weekly offs
or not. We are convinced thatt when engagementt of a casual
driver actually takes place in the above manner, the
intervening weekly off days cannot be excluded from the
period of total service rendered by him, because such a
casual driver would have had no option to seek employmernts
elsewhere during such intervening wéekly off dayé evén when
he was nofi paid fof them. He had to be available for
engagementi as a casual driver by tthe Departiments even during
these so-called weekly off days.

13., In the vrejoinder filed by the applicanti, a set of
calculations have been furnrished which indicate thati the
applicant was engaged as a casual driver on 40 Fridays which
were followed by Saturdays and Sundays,the lattter numbering
81 dayé i.e. 40 Saturdays and 41 Sundays puft Bogetther. On
tthis basis, the relaxation in age by the period of 5 years
and 24 days as calculated by the Departmental Promotion
Committee should be increased by another 81 days i.e. two
months and 21 days, according tio the applicant. However, it
is nott on record as o how many of these Fridays on which
they applicant was engaged as a casual driver we?e followed

by his engagement on the next Mondays. On the otther hand,
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from the dana'furnished in the para 4 of-tﬁe reply statement
furnished by the respondentis, it is clear that there were at
leasts such 24 Mondays of éngagemenn of the applicanti as a
casual driver following the'Ftidajs on which the applicann
was engaged aé a casual driver. This would mean thati the
‘Sanurdays and Sundays comprised in those 24 spells;.would
number 24 X 2, i.e. 48. Adding these eXUra 48 days to 5
years, 24 days as calculatied by the DPC, it would results for
the applicantt being eligible for relaxation in age by 5
years, 2 montths and 12 days. Another period of 3‘years has
to be added for the purpose of relaxattion in age for the
applicantt on the ground that he belongs to Otther Backward
Classes (OBC) (to which he is eligible) and which the DPC
has provided. Thus ,the toftal age ‘relaxatiion which 1is
permissible in fthe case of the applicant would become 8
years, 2 montths and 12 days. In thatt case, the deemed agé
of tthe applicant after allowiﬁg uhe above relaxation would
be below 28 yefars which is the maxinum age limit for
.'appoinﬁmenn,as regular Driver.

14. In fact, we find that for the unbroken period from
- 6.10.83 Ko 25.2.88, the DPC has followed a similar.logic and
have treated the entire broken period in fierms of full
months and years withouti exciuding tthe weekly off days.
Presumably that is because the applicanﬁ had o be avgilable
for -engagementti during the enfiire unbroken period £from
. 6.10.83 o 28.2.88. Though fthe respondentis have tried,
ratther weakly in our opihion?.no explain away that metthod of
calculatiion for the unbroken period, firstt as a specially
magnanimous dispensation, and then as a dispensation which
became unavoidable in the absence of,denailed records, we
do noti find any merit in either of these two contentions. On

the contirary, in particular, we have found thatt the
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respondents in this case have been very metiiculous in
mainBaining record in greaf dettail, including the few
occasions when the applicantt worked for half a day.

15. We ﬁherefore, observe thatt tthere is no reason as 8o
why a similar logic as applied for the unbroken period could
nott be applied in the case of tthe same applicaﬁu for the
other spells of his engagement as a casual driVer when there
was no effecttive break betiween the previous week and the
following week, buti for the inevitable weekly offs
in-bettiween. In this situattion, the dispensaﬁion which we
have directied above, in our opinion, is fully justified and
it should have ben adoptied by tthe DPC while considering the
case of the applicanti. Any other interpretation of the
provisions of R2, in our considered view, will not be
permissible.

This is partiicularly so when we furtther consider that the
basic purpose of fthe special policy of tthe Departimentt is to
regularise the services of the casual drivers and that more
specifically the stated purpose for tthe sactiion of fthe six
new postis of drivers, inter alia was f#io ensure fhatt the
casual driveré in the office of the first respsondent i.e.
tthe Superintiendentt of Posti Offices, Badagara Division,
Badagara  were given  this special benefit. - Inm
particular,_' ‘the sanction of those six new postis were
granted with Ghe‘ evidentt intenttion to regulate the.
absorptiion of the casual drivers who have been working in
the Departimentt for a considerable length of time. These
objectiivess are clearly and explicisly stated and are
available on record. When such is the case, the most
appropriate and harmonious constructtion of the various
provisions should be #he one which mustt subserve shis

specific and overriding objective, namely the absorption of
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the casual drivers in fhe regular postis in the Departments,
subjectt only #io certtain condiftiions sftipoulated in ghe
Stattutory Recruifimenti Rules, announced by the Departimenti and
afer grantiing them the relaxations and special concessions
for the said purpose,noti specifically barred by those
Regruinmenﬁ Rules. | | |

16. In the resulti,we granfi the reliefs sought by. tthe
applican, namely that he should be declared as entifiled
tobe appointied as ‘a regular driver in the Badagara Postal
Division against the sanctioned postt. We set aside fhe
impugned order appointing the third respondenti on transfer
datted 20.2.97 issued by the Senior Postmaster, Calicuf at
A8. We directt further that the applicénﬁ should be
appointtied to Bhe said regular and newly sanctioned post of
the driver for tthe Badagara Division, Bédagara in the place
of the third respondentt by the Departmental respondentis
within ﬁhree montths from the date of receipts of the order,

if he is nott ottherwise unsuitable for such appoinfimenti.

A.V. HARIDASAN
VICE CHAIRMAN

There is no order as Ko costis.
Datted tthe 13%h October, 1997.
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