 CENTRAL ADMINT

& f.ﬁumwu&
1. O.A. X-120/88
2., O.A. K-130/88
3. O.A. Ko127/88

4. 0.A. K-138/88
5. Oehre ;(—-144//88

5. 0.A. K-145/85

7. O.A. K-145/08
3. 0.A. £.215/37

9, 0.A. K-231/87

0. OoA. K-252/88

1. 0.A. K-257/88

{. Rajappan Pngal.

D. Rrishnan‘Nair

M. Chandrasekharan Neir
N. Madhavaﬁ Piliai‘

Ch Rémachanﬂran
Sukumaran Nair

C, Iis

B. Appukuttan Nair

K. Xunhikrishnan Nambiar
P.A. Sukumaran, , !
P.K. Ayvappan Kutty {

. .
KO I\/.[O

iboohaker X
P. Jayaramachandrah Nair
P. Thankapmnan

Vse

fOlecommunlc tion District
Ergineer, :1lleppey, Kerala

X

TSTRATIVE TRIBUNAL
BENCH
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) I INAL ORDER |
\“\ 200901980 ' /."’
i;\
C ff
Avplicant in OAK..129/88 —
Applicapt in OAK-130/38 -
Applicant in OAK.137/33 )
hpplicant in OAK-138/83 ’
Applicant in OAK-144/88
Applicant in OAK-145/88
foplicant in OAK..146/38 Y
Applicent in OAK-215/87 /
Anplicants in OAK-231/87 /
4
Applicant in OAK—-252/88r
Applicant in OAA—?57/88

Respondent No. 1 in
0AlZ~.129,/88
(’40.2
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/ﬁ
* Generaf Manager,
Telecommunic~tion, Trivandrum,

| A
Respondents in OAK.
129/88, 130/88,

Sanchar. Bhavan, MNew Delhi, 137/88, 138/33,

W - Director General, ;
e Ty - Telecommunication, ‘

o Tl

P R R

e,

. 0
‘ .

144/853, 145/88,

Union of India represented by 146/88 & 257.88
the Secratary, Ministry of ‘

Defence, New Lalhi

e T ™

. Superintendent of Post Offices,
| : Badagara, Kerala 3tate ' ' . .

_ Fera, N d Respondents in QAK-
fost Master General, 215787
Kerala Circle, Trivandrum,

~
e

Director General of Posts,
Sanchar Bhawvan, New Delhi _

P Wt JORDE  rEREC P P

Union of India represented by Responident in OAK..
the Secretarv, Ministry of ' 215/87 & 231/87
Finanée, Depsrtment of : : ,

! . Expenditure, New Delhi.

o

The Director General of {
Telecommunications, Hew Delhi,

} The District Manager, E?fpg?dents in O-feK.n
. Telecom, Zrnakulam, _ y 23/ ¢

o

-~

L e

The Ziccounts Officer,

) ) Works & Establishments, ,

, ' Office of the District Manager,
Telecom, Ernakulam,

The District Manager,
| Telecommunication, Trivandrum,

General Manager, Telecommunication Respondents in

Kerala Circle, Trivandrum, i O.A. K-252/88
; & ’ i
: I')irector General, ' g
Telecommunication <
o E J ) .
Srnchar Bhavan, New Delhi E
1
Mr. M. Rajagopalan - Counsel for the applicants

in OAK-215/87, 129/88,

130/8s8, 137/388, 133/88,
: : 144/38, 145/88, 145/88,
} o 252/88 & 257/38

.4.2
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M/s. KRB Kaimal &' . . CounSel for the applicant

TV Ajayakumar- .

D

in 0AK-231/87

Mr. Thomas John, "CGSC  ~ : - "Counsel ‘for the respondents

. in OAK..215/87, 252/88 & . . .
257/88
Mrg Ko.p. Than;akoya"Théngal,__ Counsel for the respondents
ACGEC _ _ in OAK-231/87,130/88 &
S : . . 138/83
Mr. Po 3. Biju, aCGsC Ce Counsel for the respondents
in OAK-129/88, 137/88,
144/83, .145/88 & 146/88
CORAM:
Hoﬁ'ble Shri G. ﬁreedharan Nair,
Judicial Member S
ORDER, |
These aprilications were heard together as the
: - - ‘ - N
‘cuestion involved in 211 of them i$ the same., It C NN

- relates to the fixaticn of pay of ex-servicemen

re-cmployed as Civilians in the Department of Posts &
Telecommunications. According to the applicants who
are such re—emploved'ex-se#vice_perébnnel, while

fixing the re-employment pay, the last pay drawn at

the time of retirement has to be protected, and this

has to be done ignoring the entire pension, pension

ecuivalent of gratuity ond other retirement benefits.

It is alleged that actually the fixation was done

on that hasis but subsecuently, th= earlier orders

fixing the pay have been cancelled and fresh orders

passed on the basis of which recovery is also proposed

.0.4‘



to be m&de from the pay alreaﬂy drawn}. According to the
applicants, by the earlier fixation, they have secured

a right to rctain that pay and it cennot be adversely

e

affected b&vsubsequent executive order, ’They also
c%%llenée tﬁe clérifications issued by the Postmaster
 General, Kéféla Circle and the Director General of
Tel=acommunications on this issue as illegal and

unsustainable.

2, The respondents contend T that the initial pay
on re--employment is to-be fixed at the minimum stage

of the scale of pay of the re-employed post, but in

cases where it is felt that such fixation will cause

undue hﬁrdsll bay may be fixed at a ‘higher stage

5/
(f.
jna
[0
)‘(“

{

by allowing oné increment for each year of serviece which

~

-he officer hes rendered beforc retifenent in a post not
lower than in thch he.is re—eméloyed.  Reference is
Hﬁéde to the Office-Memofandum détéd.25.11.1958 issued
-by the Governmeat of India, Ministry of Finance. The
Director General of Posts has clafified by fhe letter
dated 30.12.1985 that the ~uestion of granﬁing of
advance increments arises only if thore is any hardship,
'and that hardship is scen ffom thevpoint whether vay

plus pension plus pension eguivalent of gratuity

(whether ignorable or not) is less than the last pay

'0'5~
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rotirement. 7The Dircector General

s

-

irawn at the time of

of Telecommunications has also in.his letter dated

\

27.7.1987 reiterataed the same principle and accordingly

he#ve been recuestad to review

[#1]

the Hecads of the Circle
all orevious casces in which the pay of the re~emploved

pensioner has beon fFixed otharwisc. It iz steted that

it is on the strength of these directions that alteration

.

in the fixation of pay has been made on revicw., It is

contended that és'thé‘pr@—retirgmant pay of the applicants
is less than tho total of the wnay fixed at the minimum

of the scale of pay in the refeﬁployed‘pogt plus gross
ocnsion an? pensiqn'quivalcnt'of grgtuity, there is no
hardshib caused S0 as to juStify the grant of any'advance

n

increments. icéor@ing.tg the respoh@ents, since this is
not a casc of.withdraw;llof any benefits but on;y
réctification of a histaké which crept in whilc
;nterpreting the»Officc Memorandum, the challenge against
the preSentkrgéfixation canﬁot be sustéined.

3. Thg gencralﬂpolicy and the ppinciples td be

foilowcd in the matter of f@xation.of pay Qf re-cmployed
pensiéncrs igs contained in the Office Memofanﬂum dated
25;11.1958 iésu;d by the Government of India, Ministry

of Finarnce. :.ccording to the said Office Momorandum,

the initial pay on re-cmployment should be fixed at

a.o 05

e

e

K
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the minimum stage of tho sgale of pay prescribed for
the poet in which 2n individusl is re-employed. It

is also - steted th=t where it is felt that the

undue hardship, the 2y may bae fixed at 2 higher stage

by allowing one increment forpeach ?éér of service which
the officer has rendcrgd boforo retiremént iﬁ a post

not lowef than in which he is re;employed; On
re~emoloyment, in g@dition o ‘such pay, the Jovernmont
servant is enébled to draw 'separately” (emphasis applied)
any other form of retirement bonefits for which he is
eligiﬁle'quviéed that the total amountréf initial vay
“ag fixed pius £hé gross amount of pénsion and/or the
pénsion couivalent or other form of retircment benefits -
.does not excoéa tho pay he drew before his r@tiremeﬁt

or Rse 3,000/~ whichover is less. 'Fr_bmvthe above
p}ovisioﬁs, it iQ cioar tﬁat the fixation of initial

pay on reuémp*oymcnt can only be at the ﬁinimum stage

of the scale of péy préscribéd for the post in which:

the Covernment servant is re;employed, and that oﬁly

in cases whcré such fixation will cauée undue hardship

that fixation of pay can be had at a higher stage by

allowing increments for the scrvice rendered before

’0007
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retirement in an couivalent or_highgf rost. g far as
tﬁeipensicn that‘hgs been éa;ned'is conccrned, the
re-nmploygd Government sérvant is gnfbled‘to draw it
scpératoiy, subjoct of cou;se to thé restriction th-t
the initial »ey fixed on re-employment taken along with
such pension andiothcr fogm of retirement benefits
doas noﬁ e?ceed tﬁé‘nre-rctirement vay or R. 3,000/~
whichever is less. It is.also vortﬁ§ of notice that
what is provided under th@}oqmo is thaﬁ whore this limit
ié cfossed, the ﬁenéioﬁ and otﬁar refifement‘benefits
may 5é ﬁaid in full ané the~ne¢éssary adjustménts

made in the pay so as fo cnsure that the:t;tél of ﬁhe
pay ant the pensionary.benéfits is within the prescribed
limit. Ey the 0.M. déted 16.1.;964, if wés directed
that ?enéién upté.ﬁ. 50/~ may be.igﬁoréd in meking
_thébadjustmeﬁté in the:pay at fhe time of disbhursemcnt.
This limit waé cnhanced to fse 125/- by the O.M. dated
19.7.1578. By the subseguent O.l4. dated 8.2.1983,

with effect from 25.1.198%, it wrs provided that in

Q.
N

the case of personncl below Commissione@ Officers rank,

the entirce pension may be jgnored.

da according to the applicants, bv these two Offico
: g ¢ Y

Memoranda datcd 19.7.1978 and 8.2.1983, ‘a significant

-
!

alteration has boen made to the principles laid down

z

L T

.o . (Y
, . ® o o
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in the C.M. drtad 25.11.195g.. It was argued that the
pension that has beon “irected to be ignored by the

4

; ‘ Government 's later Office Memcranda cannot be taken

o

into agcount for any purpoée in conmeqtion with the
fixation ofnpay. In othor‘wgrds,Aacchﬁing to the
appliiants, theiproyision'in the aforeséid O.MM. that
the total amount of initiél Doy fixej>on re-employment

slus zhe gross <mount of pension ‘shall not exceed the

nro-retirement pay €en hove onperztion only after
ignoring the pension or portion of it which hac been
direccted to be ignored by thé subscguent Office

Memorm1ida .

N L 5. I heve given careful consideration to the arguments.
i of the councels of applicints, but I am not persu~ded to
i :

: agree.
; 6. Tho basic principle governing fixation of pay of
i R | h :
re-cmployed pensioners as laid down in the O.M. dated
25.11.1958, that the initial pay on resemployment
o should be fixed gt the minimum stage of the scale of
nay prescribed for the post in which an individual is
: ra-cmploved continues to govern the ficld even after
_ the issu: of the Offlce Memoranda dated 19.7.1978 and
] : o :
| a , ; . _ . o
! 3.2.,1983+ There is soope for fixation of the initial.
! ney at a cstago only 1f e .. _ ~ . the
fixation at the minimum of the orescribed scale will

cause undue hardshipe. The clarifications that have




. St

%

bacn i5sued highlighti. = the asmect that hardship —

can arise only in cases where the initial pay fixed

>

plus pension and other retirement benefits is less

than the last pay druvm at the time of retirement.

'y no standards, can it be sail that this intermretation

- -

of uncuc bardship is irrational or illogical or

ineguitous or illegal.

7. By the 0.M. dated 25.11;1958, the Government

-

servant is cnabled to draw separately the pension

sanctioned to him subject tc the condition that the

initial pay fixed in the re-employed post along with

the penslon and other retirement benefits shall not
evcec? the pre-retirement pay or Rs. 3,000/~ whichever

is. less. What was intended'by the restriction is

guite clecar. On re-cmployment, the Govérnment servant

sh21l not bé ensbled to énytﬁing higher than the

pre~retiremont pry. In cases where on computation,

the limit is excoeded, the direction is to make
necesgary adjustments in the pay so as to ensure that
the total remuncration inclusive cf the pay and the

pensionary benefits is within the prescribed limit.

8. "By the Office Memorandum dated 16.1.1964,

pension upto Rs. 50/~ was allowed to be ignorgd in the

matter ~f this computation and consccusntly *“he

the adjurtments in the pey fixed on re-cmploymente.
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The limit of Rse50/~ W71 enhanced to Rs. 125/~ by the 0.M.
¢rted 19.7.1978. By the OuM. dated 8.2.1983, it was
furthzr enh?nced to Bs.. 2507/~ in the case of officers,

and in the casc of personncl below Commissiones Officers

R»nk, tho entire pension.

 9. It was 5rguoi onn beh?lf of the applicants that

in view of these suksecuent Office Memorands, in the

mattcer of fixation of initial pay on re-employment, the

E?

pension and retircuient benefits heve to be ignorazd in
the case of personacl below the rank of Commissionad

Allacy in the argument is in over-looking

T

Qrficcrs. The
tho fact that the fixation of tha initial pay is not
bascd onthe pension or the retirémenﬁ benefits as per

the O.M. datedA25.11.1958 but in all ca§Qé, it has to-bc
done only 'zt the minimum stage of the scale of the pay
prescribedffor the post in which the individual is
r@-;mp}oyed, subject of course to theﬁgonditioh that in a

casc cf undur: hardship, it can be fixed &t 2 higher

stage. Bven in such fixation, it is not fixed with

'_respectvto the p:ension or rctircment benefits but is

only on the basis of tho service rendered before
retirement in a post not lower +han in which the

Govermment servant is to be re-employed.  The eloment

of pension an ! retirement benefits ariscs only in so far

-
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as the cziling on the initial pay to be paid to the
Governmint servant is concerned. In cases wherc the

initial »ay fixed along with thé pension and other -

P

fetiremcnf bgn@fité ﬁﬁceeﬁs'the‘pro;rofirément pay;
necéssafy‘adjuctmeﬁté have to be made in thé pay so as

to ensure that tho‘toééi of pay end perisionary benefits
:is within the'prescfibed limit. In View of the subsecuent
Office Memoranda 0f.1978-and 1983, in'cémﬁuting the
sension andlpensionary beﬁéfiﬁé £6r this purposc, the
amovrits mentioned‘ﬁhérein cannot be taken into account.
Oib; . The cl@rificati;ns‘iééréd in the year 1986 and

in 19é7 hove only the foecflof léYing'dowﬁ‘What has
£ . “

been renlly meant hy the concerned Office Memoranda.

They ‘stress that for the purpose of fixation of the

A

initial pay at @ higler stage, therc must be hardship

.

which car arise only wherc the pay plus pension and

~

other rotirement ben=fits, whether ignorable or not,

is less than the last pay drawn at the time of retiremente
- , . - . s
The submissicn of the counsel of the applicents that

.

when pensicn or @ portion thercof has béaen directed

(>

to be ignored by thae Office Memormnda of 1973 and 1983,
it should not reve been teken into account .as has been

done in the clarificetory letters. I do not see any merit

- -

in the submission. Merely becausc the initial pay fixed

is lower than the pre-~rsetirement pay, it cannot ke 5214

ceel?
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thet thore is hardship, for tt

servant is cnizbled to draw per

jot

i

ong with the inttial pay the

will bo £7r in exces: of the g

110 It w§s grgucd by [ dvocs
beh~1lE of the =pplicants in O.
clérificétory oréer-gt 1987, ¢
oper%tc only prospectivcly; 1
by a subsequentnﬂdministrativc
of 2an éarlier aﬂministfativé i
Aenrived wifﬁAretrQSpuctive ef
plrced on the Jvdgement ~f the
Singhad Vs. Director Genernl,

Servicns (AIR 1972 SC 628). T
condition of scrvice of an rm
to his wrejudic: by a subseguo
'retrﬁ3pective cffect, which wa
decision has no apnlication to
C2sCSe. A4S regards're—:mploycd

initial pay ig to. be fixed h-hs

“OoM; dzt @ 25.11.1658. The su)

issucd in 1978 and-in 1983 pro-
portion of thc nmension or the

matter ¢f the ceiling prescribe

.
1 re-employed Govarnment
ion, which when taken

is fixed on rc-cmployment

e=retirzment poy.

e ir« KeR:EBe Krimal on
= 231/87 thet the

'‘en 1f acceptablc, c=n
w3 submitted thiat

ﬁnstruction, the benefits
struztion cannot be

b ;

vot. Reliance was
Supreme Court in i.C.
rmedvForce Me@icgl
aﬁ'was a casé1whore the
Officer was alterced

£ 4y instruction ﬁith
held to be bnde The
the facts of the se

!

pensiongrs,‘how the

aon lﬂid c¢owvm in the
Sequent.OffiCe Memoraongda
Ldedlfor not computing
gnéinn in f£full ir the

I bv the O.M. of 1953.

<..13

>~

e
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On the cu:stisn of thc fixsvion of way at the initial

stage f the scelec »of the re-omployed post, thoere hacs
absclutely been ne ~lteration. “So alse By the later

Office Memormnd~, no changa has been mBde in tho principle
xf ’ ’

c N

be fellowed in fixing the initial pay At a higher stagoe

in casce of unduc herdship. The clarificatory orders
have only 1oid down whot has ~ctu~lly becen internded and

it has be:n done on. coirsultoticon with the Departmont of

ot
- ) . — ‘ :)C:' AL ) .
Personnel & Treining.. By —oY Lac. can it be s~id thot
the clarific*tory lotters hve the cffect ~f subscouent

/\-,

in#tructions varying or ¢liering the earlicr instr wa"/

on the subject.to the detrimont »f the re-—-employed

pénrsioner. - . ,

12. Lastly, ‘it was submitted by the counscl of the

- . —~
: e
annlicrnts that in any case, bcforce cincelling the '
earlier orders rgf;x1nﬂ the pey of the avnlicents, they

shoull have bewn given opportunity of being heard.

Thuse arce cases whor: on the ground that t}o rcefixation

' -
has becn “onc not in accordence with the principles
governing the matter, # review was conducted and in

#11 such cases where tho mistske was committed, the
errlicer orders hrve been cancelled. In 2 matter of

fixation of pry, thc LZdministreation cannot be denied

the right of rectifying crrors s and when such errors
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are Cetoctor, fad nerely pecausce befcrz foing soO mh

o is not afiorded to the Governrent servont,

it'c"ﬂhﬁt’fc -1 tr ¢ tho procecedings arc illag@l.
HOW;VGf, i,am ~f the vicw "tr~t whcn thesce arplicants
were nllowed 3 ZLLQW purew nt to the fixaticn ofsu;y
& me by —h,cn_m crotion itsclf, it wil; not be fair

.:P

“nd prontr to dJdirect them Lo reoimbursce the excess

12. T the reeult, while upholding the re-fixation

€ nry of the ayplicmdtg,thb res“ondentg are restrained

{

Ffrom making any racovery from any of thosé épplicants

. L‘ e
on tho ground of over noviaent as a result of ‘ezarlier
fizatione.
13.° Thesa wwplications arc disposed ¢f as.above.
S0 /—

G. Sreedharan Nair)
Jucicial Member -
30-.5.1988
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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAK ULAM BENCH
Date of Decision : 305.3. 1990 | P

PRESE N T

Hom. Shri S.P. Mukerji, Vice Chairman
. |

¢
P ]

~ Hon. Shri A.V. Haridasan, Judicial Nember
ORIGINAL APPLICATION : 3/89
_ % | . |
BRIGINAL APPLICATION : 15/89
B. Ravindran «.the applicant in OA 3/89
Kunju Kunju Oommen ..the applicant in OA 15/89
,’ ‘ “ ' ‘vo .
1« The Director General of Posts, )
- Deptt., of Posts, New Delbhi )
2. The Post Master Generai, Kerala g ' '
: Circle, Trivandrum - «+THE RESPONDENTS
' ) IN BOTH THE CASES
3¢ The Upion of India represented ) c :
by its secretary, Ministry of )
ommunications, New Delhi )

& P.V. Asha, Advocates
M/s. M.R. Rajendran Nair, /appeared for the appllcants 1n
both cases,

Mr, K. Narayana Kurup, ACGSC, appeared for the respondents
in OA 3/89

Mre P, Santhallngam, ACGSC, ‘appeared for the respondents in
0A 15/89 : -

—— e emmn wmu e

Shri S.P. Mukeriji, Vice Chairman

Since common questions of iaw, facts and:reliefs
are inﬁolvéd in these tuo applications, filed under
Section 19 of the Administrative Tribunals Act by tuwo
'Ex-éefvicemen reemployed in civilian posts, they are

being dealt with by a common order as follows.

2, In the first application, OA 3/89, the applicant _
(hereinafter referred tdzsf'first.applicant') who has .
beenlsehployed as Postal Assistant under the Post Master \\

é;, General, Kerala Circle, bhas prayé& that the impugned

seseef
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order dated 8.9.86 fixing his pay at Rs.260/- in the
scale of &.260-480 with effect from 29,11.83 and at
&.268/- with éffect ffom 1,11‘84 aha tFe 0.M dated
Sth July, 1988 fixing his pay at the minimum of the pay

without any advance increments
scale at R.260/-/on the ground that this pay plus pension

. 67 :
and pension equivalent of gratuity is more than the last
pay of R.400/- drawn in the Army should be set aside.
He has also challenged the circular dated 30.12.85 at

Annexdre-VIifclarifying'that advance increments tg re-

employed Ex;servipemén should be'given only:uhere there

. is any hardship;'i.é, when pay plus pension and pansion

PO}

equivalent of gratuity; whether ignorable or nat, is

less than ths last pay draun'before're;iremént.from the -

militafy. He:has further'prayad that in fixing hié pa9‘~
in the pogt of Postal Assistant from the date of hls,‘ N
reemployment on 29.11.83 he should be declared to be
antitled to advance;increments forfeach complqted year
of his past-militafy sepvicé;‘ The appliCant in the
second application, 0.A 15/89, (hereinafter referred to ..-f
as the 'secona applicant;) who is also an Ex-serviceman
ra—ehplﬁyed as Postal Assi stant with effect from 5.5.82,

in thét_application dated 28.,12.88,filed under Section 19

‘ of the Administrative Tribunals Act, has prayed that the

impugned order dated 4.9.86(Annexure-II) fixing his pay

‘at the minimum of fs,260/- of the scale of R.260-480 5

ui thout any advance increments for his service in the

Air Force and directing recovery of pension relief during

‘the period of reemployment, the cirecular dated 30.12.85

at Annex:re-x which is the same as Annexure-VII in the
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first applicatlon and ‘the 0,M dated Sth July, 1988

u1thout advance increments
fixing his pay at fs, 260/~ per montQﬁsince this pay plus

pension and pension equivalent of gratuity'uas more than

This pre-retirement pay in the Air Porce,‘should be set

ééide.‘ His further prayer is that he should be declared V

to be entithd to advance increments for each completed

year of service in the Air force with effect from 5.,5.82

vhen he was re-employed as Postal Assistant, The brief

facts of the case are as Follous._

3, The first applicant Uas.in the Air Force from -

~4.11,65 to 30.11.80, His pre-retirement pay in the Air

Fo;ce'uas R.400/- per month and he was in receipt of a
pension of R.187/= from the Air Force for his military

service, The pension equivalent of gratuity was R.20,17.

_He vas reémployed as a Postal Assistant with effect fraom

29.11.83 in the scale of s, 26 0-8-300-EB-8~340 -10-360-12~

420-E£8 —460.. In the‘Air Fopﬁehe uas'uorking.in poét§
equivalent_or Higher than the post of Postal Assistant
for sleven years. His griévance is~that ;ontrary to
the orders of tﬁe Govefnment of Iﬁdia dated 25.11.58

he Qas not given one increment For_éacﬁ completed year
of military service in equivalent‘o; higher g;ade ,-buf

his réemploynent pay was fixed at the minimum of the

incremsnt
pay scale at Rs. 260/- u1th nexﬁéaccruxng on 1.11.84

V
as per Annexure-II, He represented against this denial -

on 29.9.86(Annexure-111), His contention is that in
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accﬁrdaﬁcé with the basic instructionscontained in the

o.M of 25;11,53(Annexure-1v) normally the initial pay

on reemployment is to be fixed at the minimum of the pay
~scals, but uheré such»Fixatioh céuses undue hardship ,
;hg.initial pay may bé fixed ét a higher.sfage by éranting
one incremenf'for evary cohplefed‘year of ﬁilitary sefvicé
in.posts equivaient'to or higher than the post.in which
oné is ;eemﬁloyed; This 0.M also providés that the

fotal amount of initial pay so fixed and the gross’ amount
of pension and pensioh equivalent of.gratuity shouldAnot
ex;eed the pre-retirement pay., The applicant Furtheg
confgnds fﬁat for fx-servicemen who retired béfore
attaining thetage'of 55 years, the Government of India

as a policy aecision directed in the ordsr dated 16.1.64
(Annexure-V) that military-pension uﬁfo'%gso/- should be
‘ignored For.purposes of pay Fixation on reemployment,

This exemption limit was increased to fs.125/- of military

i S g
P . -

pension; in the order datéd 15,7;1978(Annexure v(a)) and
.vide the memo'dated 8.2.83 (Annéxure-UI) tﬁe,entire )
military pension for Non-Commiésioned officefs like him
was ordained to Ee ignored, Thus when he was reempioyed
as bostai Assiétanﬁ on 29.11.83 the aﬁtire amount of his
pension and pension squivalent of gratuity totalling

to Rs.207.17 héd to be ignored for'the.purpusés of pay
fixati;n. If his miiitary pension is ignored fof ths

purposes bﬁ pay fixation he woulc be entitled to a much

higﬁer pay in the pay scale of Postal Assistant than the ;

minimum, by earning one increment for each yaar‘s of -



- e

S

military 3ervice in equivalent or higher grade till
the ceiling of the pre-retiremant pay_is réached.. In T ;;'/'
other words, between the minimum of. the pay ;cale of
Postal A331stant of Rs. 260/— and the celllng of the pre-
retirement pay of Rs. 400/— the monetary gap of fs. 140/~
would giye him the .1éeuay<w éf countxng military service
for inCrements.He would nct have got the benefit of these
Ainbfements if this gap of Rs.140- be£ueen the minimum
of the pay scgle and the ceiling of R.400/- is not

A ignorable
consumed by reckonlng hlaLmllltary pension, His plea

is that'sin¢e his entire military pension stood ignored

" at the time of his reemployment, the field was clear

for him for £eckoning_his military service in equivalént

" or higher‘grade-for pufposes of incfement. Since, according
to him, he had put iﬁ'éieVén years of service in adui#alent
or higher grades in the Air Foréa , his pay at the time.~

' of.reem¢10yment on 29,11.83 should have been fiXed ﬂ o
at ’&,350/~ per month uhiéh‘by ignoring his military |

pension uguld be well within the ceiling of 1ast‘pay

of ®.400/- drawn by him in the Air Force.

4, However, unfortdnately‘?or him the clarificatory

orders issued by the respondents at Annexure-UII dated

for
30, 12 85 queered the pitch against the appllcant/drau1ng

advance increments for his military service on reemployment.
L a yardstick for recognlslnge-/ :
This order prasg:lbed/the hardship uhzch uould entitle

<

the reemployed Ex-servicemqn to get the‘benef;t of advance

increments for military service in accordance with the
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‘ as a clar1flcat10n of thls D.M
0.m of 1958. It laid douqﬁthat where the minimum of

the pay plus military pension and-pension equivalent

of gratuity 1rrespéctivg.of whether any part of pension

is ignorable or not, is more than the last military pay

m#re than his pre-retirement military pay of Rs.400/-.

drawn by the Ex-serviceman , there cannot be a case

of hardship and no advance increment would be allowed,

'Based on this 'clarification'his reemployment initial pay

was pggged down to the minimum of'fhe pay scale of Postal
Assispant at %.250/;-b808058 his case was not considered

to be a case 6?-hardship-on the ground that this pay(&wZGO/J)
plus hls mllitary pension (s, 187/—) and pension equivalent

" not less but
of gratuity(f.20.17/-) totalled upto Rs.467.17 which was/

6

The applicaht has challenged the clarification as

‘arbitrary and against the provisions of pay fixation

of re-employed personsg Adcording to him the generai
principle oé're—ehployment pay is that're-employment pay
plus pension énd pensidn equivalent of gratuity should
not exceed tha:last pay drauwn, If the pensioh and

pension equivalgnt of gratuity are to be ignored for

pay
purposes of pay fixation of reemploymen%ﬁthere is no

(=

reason why the'initial pay on reemployment should not

be fixeﬁ at a stags higher than the minimum of the pay

scale by giving him the benefit of milltary service

Vin equivalent and hlgher grade S0 long ‘as the ceiling

of last pay drawn is not pierced. . He has.also.challenged

~
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the clarificatory order at Annexure-VII as it purports

to take retrospective effect by a&versely affecting his
raemploymeptvpay,uhich‘uQS'to pe fixed lqng before the

order was iss;ed. He has also arguadlthat even on the

basis of éhe clarificatory order it Cannqt'be said tﬁat

‘the miniﬁum of pay scale plus military pension is moie

than uﬁat he was getting last in militéry service ,.i.e,
%.400/- becéuse.apart from &;400/- he was getting free
food,'acqommodation;'ration, clothing and other

facilities which he is not gétting oh reemployﬁént; Thesq

he has quantified to be worth &;1,d00/- per month, His
argument is that if these perquisites are monetised and
added to fha pre-retirement pay of &;400[- it cannot be

said tﬁat his raempléyment péy plus military pension | L
is more than the last pay drauhvﬁy him and therefore

he is better. off on rgemployment tﬁan wvhen he u;s'in the
militarygvv‘ | - .

5, The circums tances of the second applicant are

meere more or less the same except that he was reemployed

as a Postal Assisfanf on 5.5;82 i.e, before 8.2.83 Qhen
vide the order ﬁf that dateA(Annexure-VIII:in the second
. 8pD1ib8ti6n) the entire military pension of Non-Commissioned
wvas ofde#ed to be iénoredlfor fixing their pay on faamploy-
ment, Uﬁgn the second appiicant was reemployed the

exemptionilimit‘uas k.125/f of military pquion vide

e
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‘the memorandum of 1§.7.é8(Ann;¥u¥e-VII).’ fhe a;plicént
Qas gorking as a Combatan%-Clerk in the Air fForce from
10.1,67 to 31.1.82. His‘military pension uas &.170/-;
the pension equivalent of gratuxty was R, 18,25 and his
pre-retlrement pay was R, 319/— ~ He had rendered eight
- years eleven monfhs and twenty thres déys of military
'service in equivalent and hiéﬁer.érades and was thus
entitled to eight increments in the pay scale of Postal
Assista@t, which would have g;Qen him an initial pay

of reemploymént of Rs.324/-., Since from his total
military penéion of‘&.188.25, R, 125/- was to be igndred
for burpa;as of pay fixatioh; the non-ignorable paft

| of pension was R.63.25. Sin;e-the last military_pay
drawn by him Qas k.$19/-, his reemployment pay was
fixed at Rs.319/- iess the non—ignﬁrébla part of

pension of,&.63.25, i.e, fs.255.75. Tha position
changed with effect from 25.1,83 when by virtue of

the ofaer datéd 8.2.83(Annexure-VIII) his total pension
had to be ignoréd in fixing his reemployment pay.‘ Thus
the ceiling of his reemployment pay could be Rs. 319/-
and he could be entitled to the benefit of advancs
inorements for elght years of his m111tary serv1ce

in equivaleﬁt or hlgher grades. But unfortunately

agaig for him alsg because of "the clarificatory memo

of 30.12.85(Annexure =X) since the minimum of the pay
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scale of f&.260/- plus his military pension(fs.170/-)
pluaIpengion equivalént of gratuity(k.18;25) tofalling
té‘&.ddB.ZS uaé more than the last Qilit;ry pay drawn
by himiof R.319/= his case ués not considered to be one
of harash;p'énd his reemplbyment pay was fixed at the
| minimﬁmiof'thé ﬁa& scale»aé &.260/-._‘Since.the second
appljcant«glgo has.édvanced the same argqments as the

\

first applicant, it is not necessary to repeat them,

V6. . _ The réépondsntslrn the first application have
indicatea thaf'the question of graﬁting deanca.incréﬁents
for sach year of service féndered before retirement in a’
post not louér‘than tﬁe post in uhicﬁ 6ne is reemployeé

is allowed only uhe;é fixing the initial pay at tﬁe
minimum of the pay scalg causes ubﬁua hardship., The 0.G,
‘Posts in his letter dated 30.12,85 has defined haraship‘
from the point where pay plus pension plus Eenéion
equivalent of gratuity(uwhether ignorable or not) is

less than the iést pay draunvatlthe’time of retirement,
They have'arguqd that the policy decision in the order
dated 8.2.83 ignoring thetotai military penéion ugs not
intended to give undue adva;taga to thevraémployed
pensiénérs. Referring to the advice given by the
Depaftm;nt‘of ﬁersonnel and Trainiﬁg(Annexure R1(a)
- in

ﬁf the %irét abplicatioh), it has been stated that/the
O.M §§[é5.11.1953 the concept of'ﬁardship was introduced

to ensure that there was no drop in the total packet of
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pay and pension on reemploymént'Qith reference to pre-
retirems nt pay AF a pensioner, ~Uith'thé 0.M of 8,2,83
-Qhereby the entire pension was ignored Min almost all the
cas%s:th; total of the gross:pension toéether with the
_minimum far gxceeded pre-retirement pay. In such casss,
there_uas no hardship. To have allowed advance incrementg'
by comparing only-the minimum.to fhé pre-retirement pay
uoﬁld ;ave entailed double and unintended benéfit.» Hence
a consc;oﬁs decision was taken that oniy uhere pay af the
minimum‘plus-the gross pension fell ghdrt.of p:e-retirament
pay, it could be considered a casa.of Hardéhipuanq grént
of advance increment could be considered"., They haye
justified giving advance increments t§ two Ex-servicemen
unllke the applicants,
named by the first appllcant by stating that[ﬁheytxd not

opted for the order of B,2.83 of’total exemptlon of

pension, hence the applicant cannot claim equal treatment,

7. : | On the sgcond application‘the respondents have
statéd that tsa applicant opted for coming qver‘to the 0O.M

| of 6.,2.83,but he was not satisfisd and made a representation
" to reconsider his case . He moved the Tribunal vho directed
the D.G to'considef his reprasentatioh by passing a speaking
order aﬁd a spéaking order was passed at Annexure -X1V
afflrmlng the order dated 5.7.88 and indicating uwhy his

pay had to be flxed at the minimum of the pay scale.

They hgve conceded that he had rendered more than eight
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years of militéry service in equivalent or higﬁer gradés

but. by allouing gight incremant§ his pay on reemployment

would ba Rse 324/- which would be more than the last pay
N,

" of Fs. 319/- drawn by him in mzlxtary service. Accordlngly

his pay ugs fixed by taking 1nto éccount the non-ignorable
part'of pension and refixed atvthe‘miniﬁum of the pay
scaie bécause that pay plﬁé pensi;n and pension équivalent
of gratuity ﬁéé'mofe than the last pay drawn:by him‘iﬁ

the m111tary. The respondeﬁté have not ansuwered the

point raised by the applicants that 1f the non-monetary

portioﬁ of their emoluments which they were getting

as perquisi#gs.are taken into account, the ceiling

of the last pay drawn in military service would be .
much more than what they were getting in monetary

terms,.

-8, We have heard the arguments of .the learned =~ = )

counsel for both the parties_aﬁd gone thr0ugh the doc;ﬁents N
carefully; :The'sho;t péint in tﬁese cases simply put

is this. Forﬂreehployed persons the general principle
isvthat pay.on reamp}oymant plus gross pension‘should

not excegd,the last pay drawn, UWhere it excesds the.

lasﬁ pay drawn the basic pay on reemployment is £educed

80 fhatvfhe rgdufed pay plus gross pension is equal

to thé last pay drawn, ‘In certain circumétances

fhe r%employed pensioners are allowed one advance

incraéent for each completéd_year of service in equivalént"f

or-higher grades rendered before retirement. But again

the geemployneﬁt pay with advance increments plus |
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'grbsS-pension.ehOUId not exceed.the;iast pay drawn and

“to that extent the advance incremsents éra reducéd in full
o; in part, in case of Ex—servicémen gho rétired before
attgining thé age of 55 years, fn order to compensate
them for prematUré retirqment andzin recognition of
‘their‘serviées in.the Armed Fsrces for the protection

of the country, pért or the whole of the military pension
has been ignofed for tHe purposes of fixatiok of their pay
on reemploymegt.in civilian éﬁsts. That is yhiie'reekoning
their pay Bn reemploymént with advaﬁce incfements for
fheir pésg equivalent service, th?‘igngrab;e part of‘tﬁe
pension is 60; added to sse whether the £6ta1.ex¢eeds

the last ﬁay drawn before fetiremeﬁtf As a result of
part or whole of the‘pension beiﬁg igqoréd, they become
entitled to higher pay on reemployméﬁiiuith advance
increments than if their pension ﬁad not been ignored.
Thé~responden£s while accéﬁ#iné that part or the whole

of penéion of reemployed Ex-servicemsn has to be ignored
for fixing theif reemployment pay at the ﬁinimUm of the
pay scale, have‘decidéd that for the purposas‘ofigrgnting
advanbe incremenfs on:the basis of fheir military service,
the ignorable part of the pension al;o has to be‘cqnsidefed
ana i; the minimum of the_payvscalé plﬁs the ignorable

and non-ignoréble'part of pension sxceed fhe last pay draun,

they uillﬁnot be allowed advance increments even though the

'reamployméﬁt pay with advance increments plus the non-ignorable

!

|
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par£ of‘pension (thch is nil iq.phesa'caseé) is fér :
less than the last pay, drawn tefore retirement. The
- point‘af issuq is Qhether the»pensionvéhich'isvignored
for purposes of pay‘fixation;on reemploym;nt caﬁ be
takeﬁ:into account for denying the Ex—servicemeh.the

benefit of advance incremenfs within the limit of last

pay drawn,
" immediately -

9,  We are/up against the judgment of &~ . ..
single Member Bench of this Tribunal dated 30.9.1988 in
U.A;K 129/88Aahd others , a cbpf of which has been appended
as R-1(b) with the counter affidavit dated 14th June,
1989 filéd by the réspondents in the second application,
0.A 15/85. In that order it uas held that.the clarifi-
- catory orders issued in 1986 and 1987.categorising'cases
of hardship being those where pay plué pen$ion and other
retirement benefits, whether ignorabié or not, is
less than the last pa} drawn at tﬁe time of retirement.
cannot be fau;tad_?or'purposes bf granting advance
increments oh‘reémployment_of Ex-servicemen.' We
respectfuily and em@hatically differ from thé laarngd
Singlé Member.‘ - . For the purposes of,cdnveniéncé,

& .
the relevant part of the judgment of the Hon'ble Single

N

Nemﬁer;is‘qubted belouw:=

“iO. ' The clarifications iésued_in tha'year
1986 and in 1987 have only the effect of laying
doun what has been really meant by the conCerned
Office Memoranda. They stress that for the
purpose of fixation of the initial pay at a
higher stage, there must be hardship which can



n arise only where the pay plus pension.and

1. It was argued by Advocate Mr.K,R.B Kalmal

.14,

other retirement benefits, whether ignorable or
not, is less than the last pay drawn at the

time of retirement., The submission of the
counsel of the applicants is that when pension

or a portion tnereof has been directed to be
1gnored by the Office Memoranda of 1978 and"-

1983, it should not.have been taken into account
as has been done in the clarificatory letters.;&
I do not see any merit in the submission, Nereiy
because the initial pay fixed is loner than the
pre—retlrement pay, it cannot be sald that ‘there
is hardshlp, 'for the re-employed Government servant

is enabled to draw. pensxon, uhlch uhen taken
'.along with “the 1n1t1al pay that 1s flxed on re-

employment will be far in excess of the pre— '

retlrement paye. _ ’ S .';

on behalf of the applicants in 0.A 231/87 that the '« |

clarificatery order of 1987, even if acceptable,
can operate only prospectively, It was submltted

that by a subsequent admlnlstratlve lnstruction’ g}*

the benefits of an earlier admlnlstrative 1nstru-

ction cannot be deprived with retrospectlve.effect.’

Reliance was placed on the Judgement of the
Supreme Court in C.Singhad Vs. Director General,
Armed Force Medical Services(AIR 1972 SC 628).
That was a caee where the conditicn of service

of an Army Officer was altersd to his prejudice"

by a subsequent Army instruction with retrospective

.effect, which was held to be bad. The decision

has no application to the facts of these cases.,
As regards re-employed pensioners, how the
initial pay is to be fixed has been laid doun
in the 0.M dated 25.11,1958., The subsequent ‘
Office Memoranda issued in 1978 and in 1983
provided for not computing portion of the
pension or the pension in full in the matter
of the celllng prescribed by the 0.M. of 1958,
On the question of the fixation of pay at the

‘initial stage of the scale of the re-employed

w0
k)
Mirtaisee il s s
o
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"post, thers has absolutely been no alteration, =
So also by the later Office Memoranda, no drange
has been made in the principle to be followed °
in fixing the initial pay at a highsr stage
in case of undue hardship, The clarificatory
orders have 6nly laid down what has actually
been intended and it has besn aoma on consulte
ation with the Department of Personnel & Training.
By no stretch can it be said that the-clarifi- '
catory letters héuakthe_effect of éUbséquent
instructions vafying‘or altering the earlier

instructions on the subjéct to the detriment

of the re-asmployed pensioner,”

10. First and foremost ve do not agree with the
ordérs of\1986'and 1987 cannot be passed as innocuously
Elarificatory in naturese. Reﬁsfring to the so-called
clarificatory order dated 3D‘1?:85 at Annexure-VII in
the first applicatioh, the raspondents in their counter
affidavit dated 12th April, 1989 enclosed the advice

of the nodal Departme;t of Persqgnel énd Training at-

Annexure R-1(a). The relevant porfion of the advice

is quo ted below:-

" In OM dt. 25.11.1958 the concept of hardship
was to ensure that theres was no drop in the total
packet of pay and pension on re-employment k&R
with refserence to~pre-retirement pay of a
pensioner, With the issuance of Ministry of
Defence OM dated 8,2,83, the entire pension
being ignored in almost all the cases the total
of the gross pension together with the minimum
far exceeded pre-retirement pay. In such cases,
there was no hardship. To have allowed advance
increments by comparing only the minimum to 8

v pre-retirement pay wou d have entalled double and
T - unintended bene%fi. Hence a conscious decision
was taken that onl where pay at the minimum plus
the gqross pension fell short of pre-retlremen%
Eax,—ft could be consldered a case of hardshIE
and arant of advance incremen could be considered.
RT3 =<

clearly - :
The above will/show that defining hardship was . ° effected

not in the process of a clarification, but in the expression
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of M"a conscious decision" that where the minimum of

the pay scale on reemployment and gross pension fell

short of the last pay drawn before retirement, only then

o , ' _ ‘ ranting
hardship cean be presumed for the purposes ofzadvance
. - | &~
increment,
1. If it is a conscious decision which uas

.promulgated by the circular of D.G,P&T dated,30;1g.85

by established.laﬁ it cénnotAbe given effect to those
like the applicants who had begn_reempldyeq wvell before
that date. Even the statutory rules cannot bé:gigen
rﬁtrospactiveveffeét where it adversely affect vested
rights. In ﬁ.M.Agarual.anq others v. State of U.P and .
others, ATR 1987(2) SC;128, the Supreme Court held that .
aven tﬁe statutory'rules framed under the proviso'to
Articlé 309 of the Constitutibn cénnot be amended br
altered with retrospective efféct so as to take away

or impair’ﬁested righés. In Syed Shamim Ahmed V.

State of Rajasthan and others, 1981(1) SLR 100, it
_uasjheld that the Qovernment is not entitled to resile
from its'oun circular., The basic ordgr df 25th NovemberT,
»1958(Annexﬂr;-lv in tﬁe First aﬁplication) allows the

fixation of pay of reemployed pensiom rs at a higher

/

stage than the minimum in the following terms:=

n In case where it is felt that the fixation
of initial pay of the re-employed of ficer at
the minimum of the prescribed pay scale will
cause undue hardship, the pay may be fixed at
a higher stage by allouwing one increments for
gach year of service which the officer has
rendered before retirement in a post not lower
than in which he is re-employed"®,
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The above is, houe&er, subject to the ceiling of the
pay so fixed plus gross pension npt exceeding the last
pay drayn before retirement. The circﬁlép oé the Ministry
of Finance's dated 16th January, 1964‘Annexufe-v ibid)
while faising the ignorable pqrtion ﬁf miiiﬁary pension

to Rs,50/-, states as follows:=

" Quantum of Civil/Military pension to be
ignored in fixing pay on re-employment = The
Government have had under consideration the
question of raising the limit laid down at Art.
521 and 256 of the Civil Service Regulatlons
consequent on the liberalisation of pension Rules
and the general increase in pay scales on the
basis of the Spcond Pay Commission's recommend-
ations, It has been decided that in the case of
persons retiring before attaining the age of 55,
the pension as shown below may be ignored in
fixing their pay on re-employment:-

(1) in the case of pension nbt exceeding
.50 per mensum the actual pension;

(ii) in other cases, the first R.50 of the
pension .

Pension for the purpose of these orders
includes pension equivalent of gratuity and other
forms of retirement benefits®,

There is not even a whisper of an indication that the
ignorable part of pension will not be ignored in deter=-
mining the pay on reemployment above fhe minimum of

the pay scale, The ignorable pﬁftion of the pension

is tqn"be ignored in fiﬁing their pay on reehployment“,
uh;ch algo includes tﬁe quéstion pf'figing the payv; DR
higﬁer than the minimum of thevpay écale'df the re-employ=-

menﬁ post. This tenor and line of policy wvas reiterated

in the order dated 19th July, 1978(Anpexure -V(a) ibid)
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‘.uhen the ignorable part’onfHé peﬁsion was iﬁcreased
to R, 125/= and in the ordar:datad B.2.83(Annexufe-VI ibid)
where it was increased to &;250/— for milifary officers
and to‘the)éntire pensioﬁ for ﬁbn—tommis;ionad officers.
Tﬁe mi;cﬁief of reiqtroducing the ignoréble part of
pension for denyimg advahce incrementa on re-employment

was perpetrated through the cifcular dated 30,12.85

. (Annexurs-VII) in the garb of a?clarificatofy instruction

in the following terms:=-

" and say that the Department of Personnel and
Training after consulting the Ministry of Finance
nave given the following clarification about the
mode of pay fixation of re-employed pensioner
(Ex=-servicemen) while implementing the above 0O.M.
The same is detailed below:
When a re-employment pensioner asks for re-
- fixation of pay under the 1983 orders, his pay
has to be fixed at the minimum of the scale,
The questicn of granting him advance increments
- .arise only if there is any hardship. Hardship
is seen from the peint uwhere pay plus pension
plus pension equivalent of gratuity(whether
ignorable or not) is less than the last pay
,draun at the time of retirement. If there is
no hardship no advance increment can be granted,

3, In the light of the above decision, the
" Heads of Circles are requested to review all such
previous case, in which the pay of the re-employed
pensioners has.beesn otherwise fixed under the
aforesaid 1983 orders in consultation with their
IFAs or by the Directorate and report the action
taken thereof®, '

Not only there uaé a denial.of éavancé increments, but the
denial was given retrospectivq>effect. This, a§ Qe haye
,stat;h earlier, is evén'otheruise ggéinst gdod law and
by ﬂhé Department of Personnel's own showing, was not a
cia;ificatpry ordef but a conscious decision taken subse-

quant'fo the policy of ignoring part or wvhole of the

military pesnsion of Ex-servicemen,
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12. The theory QF dOleerbenefitluhich the Department
of Peréﬁﬁnel has adopted in their advi;e at Anre xure R-1(a)
part of‘uhich was quoted in para 10;abovg, had already
been considered by a Full Bénch bF this Tribunal présided
over by the Hon'ble Chairman Mr.Justice Amitav Banerji~
ina similar éase;of Ex-%ervicemen; In that-case also

the re-employed Ex~servicemen during the period of re-
employment, were Seingvdaﬁied not advance inc;ements‘but
pension rglief éven on the'ignorable part of bension on
the plea that»on :e-employment they are getting deérnesé
allowance on the notionalvaneéucéa full pay of the ré-
employment post even though théir actual pay is determined
by reduﬁing.tﬁe full pay by the ;moUntkoF non4ignorable
part of pension, By a majority judgment in T.A.K 732/87
and others dated 20th July, 1989 to which one.of us

(shri S.P mukerji,Vice-tﬁairman) was a‘party,'it was

held that since the ignbrétﬂé part of the military pension
plays no part in tﬁe determination of reemployment pay,
dearness allowance paid on the reemployment pay should
have»no.effect on ﬁhe relief on pehsionirelatable to the
igﬁorable part of pension énd'the question of re-employed

1
pensieners getting double benefit of dearness allowvance

. does notvarisé. The Madras Bench consisting of Hon'ble

..20..
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'.Shri ﬁ.Sreedhag;n'Nair anﬁ Hon'ble Shri Srinivasan

in T.A.K 334/87 held that since the ignoréble part

of pension is not taken into'accoth>in raducing the
re-emplqyment‘pay of the penéionérs, ih ca;culatin?

the dearness allowance, fhe igﬁorable part of the
pension does not play any parf in_Fixation of pay

and dea;ness allowance, Therefore, the situation of
giving QOUble'bénefit ofldearness allowance and pension
relief';n thé ignorable part of pension.does not arise,
This approach Qas upﬁeld by one of us(Shri S.P Mukerji,

Vice-Chairman) and the Hon'ble Chairman, The following

| o (S @ ) &
extracts from the judgment rendered by him will be 4
pertinent:=
"o, The position however undergoes a qualitative

.change if a part of or whole of the pension is
to be ignored in fixing the effective pay on
re-employment., If the whole of the pension is
ignored, the effective pay on re-employment '
becomes equal to the pay of the post, The
ineffective pay vanishes and the conceptual
link betuween ineffective pay and pension
completely breaks down, The dearness allowance
which such re-employed ex-servicemen receives
is 100% related to the effective pay and no
element of dearness allowance can be related
to ineffective pay which he can be deemed to
be receiving in the shape of pension, because
there is no ineffective pay at all, The pension
"assumes an independent status untrammelled by
the fact of reemployment and impotent to reduce
the pay of the post. 1In such a situation the
pension relief which is basically and organi-
cally related to and derived from pension cannot
- be touched by the re-employing authority., Uhere
the re-employing authority cannot reckon pension
for the purpose of fixation of re-employment pay
it will be illogical and irrational to assume
that he can touch the pension relief. The
situation from double paymsnt of relief on pension

-
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nalso does not survive bscause bo part of the
dearnsss allowance can be related to ineffective
pay -cum pension as indicated above.

Mo, The same 'ratio' will apply where a part’
of pension is to be ignored for the purpose of
pay fixation., 1In -such a case the pay of the
reemployment post is reduced by the amount of
non-ignorable part of the pension yet the
dearness allowance which the reemploysd ex-
serviceman receives is given on the reduced
pay as also on the ineffective pay which he is
receiving as the non-ignorable part of the pension.
‘The dearness allowance however does not cover the'
ignorable amount of pension because this amount
of pension plays no part in the determination of
the basic pay of the re-employed ex-servicemen,
in the same manner as if he was not receiving
the ignorable part of pension at all. UWhers
the ignorable amount of pension cannot be
reckoned by the re-employing authority, he
cannot touch that part of pension relief either,
which is relatable to the ignorable part of
_pension, Thus I find that the theory of double
. payment on the basis of which the respondents
have built up their case of withdrawal or
suspension or recovery of relief(including
adhoc relief) on pension of ex-servicemen during
the period of their re-employment, will be valid
only for the non-ignorable part of the pension
and is wholly unwarranted in respect of the
ignorable part of the pension®,

The priﬁciple which was anunciated‘and approved by the
Larger Bench was that if any part of the pension is to
be ignored for the purposeg of fixation of sa}arydon
reémploymeht,-the ignérable-part of the pén;ioﬁ should
be taken a;'non est'as if the re-employed pensioner is
not in recgipt of the ignorable pa:fvof pension and that
pepsion‘ahd ;éiief thereon cannot be touched in the
matter of Fixatioh.of.pay and'gllouéncaé‘on the
reemplpymént post., Dn that basis wse come to the,ldgical
conélgsion'in these cases alsﬁ thaf if ignorable parf

of the penéion is not relevant.quEthe purposes of pay
fixation and is_t§ be considsred tdlbé‘non est’ for that

‘purpose it cannot be taken into account to determine
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whether thsre is any hardship:for.the purpoées of :

7

granting advance increments on the reemployment post.

Since the ignorable part of pension has no nexus with
fixation of pay on reemployment it can have no nexus

to determine whether there is any hardship in pay.

fixation,

13, | Sincé_the ignorable-parf of the pension is
extraneous to the considerafion of fixation of pay on
reemploymentbby the ponscious and consistent policy |
of.tﬁe Government in respeét of Ek-sgrvicemen, to take
it into acéount io detefmine'uhether there is any:
hardship in Fixing fhe pay of the refemﬁloyad Ex-servicemen
. at ‘the miﬁimuonF the pay scale will be 1like detefmining
‘the hardship for thévpurposes of grant of advance
, increments by taking int6 aCcount;ihe ancestral property
of the reemployed Ex-serviceman or uﬁéther hefhas any
othéf sburcgipf ihcﬁme. Since the otﬁér sources of
income_are_not taken into accqunt for granting or not
granting advance incrementé‘to the fe-employeﬁvpehsioners,'_
there is no rga;on_uhy the iénoféble ;artlof_the pension
should be taken'intp account‘td deny him tﬁe benefit of

advance increments by saying that he has no hardship,

14, We are impressed by the argument of ﬁhe learned
counsel for the applicants that apart from the last pay
drawn in military.éervice the applicarnts uere':eceiving

g;, , various other facilities and perquisites in kind like -
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free rations, clothing -and travel facilities etc.

- which they are not getting during re-employmant, If the
a ' |

monetary equivalence of these facilities are also added

to the last pay drawn the ceiling of last pay drawn

_ would be much higher, Accordingly to say that reemployment

pay with increments plus pension is more than the last

‘military pay drawn, will be unrealistic as in the reckoning

of the last pay drawn, the perquisites are not taken

into account, If they are taken into account reemployment

pay with increments plus pension sven including the

ignorable part could be less than the last pay drawn
including the perquisites. UWe are not taking into account

the real value of the military pay last drawn which will

‘ be much more than its monetary value because of the inflation

ﬁéctor taking away about 10% of value every year. Thus &.300/-

of military pay drauwn three years ago will be equivalent to

Rs.390/- if not more at present value,

15. . Further the criterion of hafdship enunciated

vis inequitable also. To take an example, suppos; there

are two reemployed Ex;servicemen who were before retirement
'ffom‘tha military were holdiné identical posté in the

scale of %.1d0-300-500. Suppoéé theifirst Ex-serviceman
retired from the military when hés last pay ua§ k.SDO/%and
was granted a military pehsioﬁ of R.200/- ; Supbose tge
second Ex-servigeman'retired from the same pqst but

with a pay of f.300/- and was graﬁted a military pension
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of Rs.100/=. Supposing both of them are :e-emb;oyedb
inidentiﬁal posts on a pay“scalé of %.200-500. .The -
Fifst_Ex-serviceman who is»in receipt of a military pensioﬁ
of &.ZDD/é‘uili be given:advance incremeﬁts over and
. above @.200/; so that his re-employﬁent'pay can go uptﬁb
fs, 500/~ uﬁicﬁ.b} ignoring and not adding the igno:able pension
of R,200/- Qill'not-exceed the last pay of %.500/-; Iﬁ éccord- '
ance with thé.clarification of Mihistry,of'Finante since the
minimum‘of the pay sca;e'on re-employmént, i.e,&.ZdD/— with
the pensién of R.200/- is less than thé last pay drawn
of R.500/- he will be entitled tq»the'advénce increments.
Dnrthe othgr haﬁd, %h pase'of the second Ex-serviceman
no advapce ingrehents will be given to him even though
his pensién was onl? &‘100/-_because this pension alohg
with the minimum of the pay scale of Rs.200/- is not less than
the last pay drawn of %.SQD/-. The above illustratibn |
Uili shou.tﬁat between tuwo tx-servicemen vho retired
from identical,bosts,and are ne—employeﬁ in identical
posts thé poofar Ex-serviceman will get pay at the
minimum of the pay séale, uhilelgdyance increments will
be given to tﬁewmore affluent E*—serViceman. “Also it

!

will be clear that for the second Ex-serviceman the-

- order regarding ignoring his military pénsion of %.100/5
gives him no benefit at all because by the clarificatory
order even by ignoring his military pension for pay but not

ignoring it for increments,his,re—emplqyment,pay would still

&;lo.. be ®&.200/-. While if this pension is ignored even for
> has red
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assessing hardship he would have been entitled to get
to reach the ceiling of last pay drawn,

R.100/- more in shape of advance incrementg} It will
al so be clear that by not ignoring the ignorable part
of pension for the purpose of advance increments and

hardship, the. Ex-serviceman with ignorable pension would

'get the same re-employment pay as any civilian pensioner

whose entire pension has to be taken into account for péy
fixation. It will thus be seen that the clarificatoff
order. purports to uedo the poiicy df giving some benefits
of reemployment pay to Ex-servicehen_who had retired

before attaining the age of 55 years.

16, . From the above analysis uwe wexeconvinced that

part of military pension of Ex-servicemen has to be totally

ignored . In other words, wvhere the minimum of the pay

only
scale of the resmployment post plus/the unlgnorable part

of mllltary pen31on does not exceed the last milltary pay
draun the raemployed Ex-serviceman would be entltled to
one advanceﬁincrement for sach completed year of mllztary
service in eeuivalent or higher posts, .Since we vere
differing from the judgment dated 30.9.83 on this issue
giv;} by a Siﬁgle Member Bench of this Tribunal in

0.A.K 129/88 etc.(Annexure R-1(b)1n 0. A.; 15/89), we

ed
direct/that these two cases may be reFerred to the

Hon'ble Chairman for constituting a Larger Bench for

Ve e -



h

«26.

a decision qhether ignorablevpart of militéry pension
of re-employed Ex-servicemen should also be added t¢
the minimum of the pay scale of the re-employment post
along‘uith_the non=ignorable part of pensisn to deduce'

that the advance increments for equivalent service cannot

be given because the total of the minimum of the pay

scale of the re;employment pay plus ignorabls and none

igno;able-gross pension exceeds the last military pay

draun by him as indicated in D.G(P)'s ¢ircular dated

30,12,1985 at Annexure=X of the case file No.CA 15/89,

17 So far as the two applicants before us are

concerned since they were re-employed uith eFFect.from

29.11.1983 and 5.5.1982 befors the so called clarificatory
\ :

CirCuléf of 30.12.1985 was issued and since we have found

(vide para 10 supra) that this cirgular was not basad_on

any clarification but a conscious decision, the circular

cannot be applied to deny advance increments to the applica=-

nts, so long as their pay with increments alohg with only

the non-ignorable part of their gross pension does not

exceed the last pay drawn by them before retirement, They
will also be entitled to relief including ad hoc relief on

N

the ignorable part of pension during the entire period of

00000/92;
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their reeiployment. In the judgment dated 30.9.1988 of
the Single Member Bench OF this Tribunal, extracts of

’

which have been quoted in para 9 above, it was held that
\ ‘
the orders issued in 1986/87 being clarifactory in nature,

the question of these leFters being:interpféted as
_5ubséqﬁent instructions varying or aitering the earlier
instructions on.the subject to the detriment of the fa-
employed pansioners does not arise. UWe have differed with
this approach in ouf.analysis in paras 10 and 11 above and
‘shoun that these orders were as a result of a 'conscious
decisidn' as indicated by the'Departmént of Personnel's °
noting copied at Bnnegure R-1(a) in the first applidétion
(D;A. 3/89); .Thus'iF.For the.sakevof argument, it‘is
held that for the purpbse of advance increments even the
ignorable part of pension has to be taken into account by
the instructions of 1985/87 even then the same cannot be
given retroépective effect so as to deny'the,advénce

. .

increments to the retired Ex-~servicemen uhq.had been

re-employed prior to theissue of the clarificatory orders.

18. » in view of Fhé difference in opinions between
us and the judgement qflﬁhe Single Member Bench dated
130.9.1988 in 0A K=129/88, the following tuo issues were
referred to the Hon. Chairman Forlfonstituting a Full

.

Bench,

(a) Whether for the purpose of granting advance
increments over and above the minimum of the
pay scale of the re-employed post in accordance
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with the 0.M. of 25,11.,58 (Annexure=IV in 0.A.
3/89), the whole or part of the military pension
of Ex-servicemen which are to be ignored for
the purpose of pay fixation inaccordance with
the orders dated 16.1.1964 (Annexure-V), of
19.7.1978 (Annexure V-a) and of 8.2.1983
(Annexure~V1), can be taken into account to
reckon whether-the minimum of the pay scale
of the fe—employed post plus pension is more
- or less than the last military pay drawn by

the re-employed Ex=-serviceman,

(b) If yes, i.e. if it is decided that ignorable
pension also has to be reckoned for the
purpose of advance increments, whether- the
orders issued to this effect in 1985 or 1987
can be given retrospective effect to adversely -
affect the initial pay of Ex-servicemen who , -
were re—employed prlor to the issue of these
instructions. ‘ ‘ (e
19. The Full Bench censisting of Shri B.C. Mathur,
Hony Vice Chairman, Shri P.K. Kartha Hon., Vice Chairman
and Shri N. Dharmadan, Hon. Member in their judgment .
dated 13,3.1990 in 0.A. 3/89, OA 15/89, CA-K 288/88 and
Y
OA-K 289/88 answered the aforesaid tuo issues as
follows: ‘ . - {
1 /j

" "(a) UWe hold that for the ﬁurpose of granting
advance increments over and above the minimum
of the pay-scale of the re-employed post in Y
accordance with the 1958 instructions (Annexure I\I(L
in OA-3/89), the whole or part of the military /"
pension of ex-servicemen which are to be ignored
for the purpose of pay fixation in accordance
with the instructions issued in 1964, 1978 and
1983 (ﬁnnexures V, V-A and VI respectively),
cannot be taken into account to reckon whether
the minimum of the pay-scale of the re-employed
post plus pension is more or less than the last

military pay drawn by the re-employed-ex-servicemen,

L 2R 20 B I
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(b) The orders issued by the respondents in 1985 or
1987 contrary to the administrative instructions

of 1964, 1978 and 1983, cannct be given retrospective
effect -to adversely affect the initial pay of ex-

servicemen who were re-employed prior to the issue
of these instructions."”

20.

In vieu of the aforesaid findings, we dispose of

these tuwe applications 0A-3/89 and 0A-15/89 as follous:

(a)- 0A_3/89

(1)

(i1)

(b)
(1)

We declare that thé applicant is entitled to be
granted one advancs increment for each comple=ted
year of his military service in equivalent grade in
fixing his pay in the post of Postal Assistant with
effect from 29.11.1983 if the minimum of Rs.260/-

in the pay scale of Postal Assistant teogether with
unignorable part of his pension does not exceed )
the last pay draun by him ih the Armed Force, The
ignorable part. of his pension as indicated in the

instructions im 1964, 1978 and 1983 (Annexures V,

V-A and VI respectively) has to be excluded to

~reckon whether any 'undue hardship' is caused to

the applicant by fixing his re-employment pay at
the minimum of the pay scale of the pest of Postal

Assistant as contemplated in the sub=para (b) of ‘ (

the first para of the Office Memorandum of Ministryz ~
of Finance dated 25th November 1958. The impuéned
orders at Apnexures A-2 dated 8-9-1986, A=7 dated .. :.:
30.12.1988, A=11 dated 5th July 1988 and also the

clarifactory U.0. notes of the Department of Personnel

and Training,-N0,1627-Estt.(Pay-II)/BS_dated 17.9.1985.

Ny

and 21.,7.1986 are set aside to the extent they are

‘contrary to the aforesaid declaration.

We direct that the pay of the applicant should be.
refixed on the above basis within a period of three

months from the date. of coﬁmunication of this order.

0A-15/89

We declare that the applicant is entitled to be

‘granted one advance increment for each completed

year of his military service in eduivalent grade
in fixing his pay in the post of Postal Assistant

[ e
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with effect from 5.5.1982 if the minimum of Rs.260/-
-5 of the pay scale of Postal Assistant together with
,unignorable part of his pension does not exceed the
‘last pay draun by him in the Armed Force.

The

ignorable part of his pension as indicated in the

instructions of 1964,
Von,

1978 and 1983 (Annexures Vy
Vi) has to be excluded to reckon whether any
'‘undue hardship! is caused to the apblicant by
fixing his re-employment pay at the minimum of

his pay scale in the post of Postal Assistant as

contemplated in the sub-para(b) of the first para

of the Office Memorandum of the Ministry oF

Finance dated 25th November 1958 (Annexure 1v).

The impugned orders at Annexures A=2 dated 4.9,1986
A=14 dated 5th July 1988 and"

A-10 dated'30.12;1985,
also clarifactory U.0. notes of Department of

Personnel and Training No.1627=Esst.({Pay-11)/85
dated 17.9.1985 and 21,7

extent Qg? they are contrary to the aforesaid

.'86 are set aside to the

.declaration.

We direct that the pay of the applicant§should be

fixed on the above basis within a period of three

months from the date of cemmunication of the order,

4

There will be no order as to costs,

A copy of the judgment should be plced on the

files of both cases; OA-3/89 and 0A-15/89.

ganga.

J
(20
(A.V. Haridasan)

Judicial Member Vice

30.3,1990

4/5e370
(S.P. Mukerji)

Chalrman ~

N
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PRESENT
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HON'BLE SHRI S.P MUKERJI,VICE CHAIRMAN ////,_/

&
HON'BLE SHRI A,V HARIDASAN,JUDICIA. MEMBER

Ny

ORIGINAL APPLICATION NO,3/89 ,
. & . ‘ .
ORIGINAL APPLICATION NO.15/89 o~

B.Ravindran : o .+ ‘Applicant in 0.A No.3/89/
Kunju Kunju .Oommen .o Applicant in 0.A No,15/89

Ve

1. The Director General of Pasts,

Department of Posts, ~ : :

New Delhi, : 3
2., The Post Master General Kerala.Circla, ) T

Trivandrum, o , {

3. Union of India, represented by ..
its Secretary, Ministry of
Telecommunications, Néew Delhi, .. Respondents in both the/’

applications
M/s., M.R Rajendran Nair .. Counsel for the appli<
& P,V Asha . cants in both the cages.
IMr.K.Nafayana Kurup,ACGSC «e Counsel for respondentg‘

in 0.A No.3/89.

Mr. P.Sénthalingam, ACGSC .o Counssl for respondents
. . N . in UQA N0015/89

0 R DER . h
Shri S,.P Nukerji,Vice-Chéirman

Since common questions of law, facts and reliefs

are involved in these two applications, filed under
Section 19 of the Administrative Tribumals Act by two

Ex-servicemen reemployed in civilian posts, théy\are'

being dealt with by a common order as follows, \\K\\N\\\\\\‘f-

2. In the first application,0.A No.3/89, the applicant

(hersinafter referred to as 'first applicant') who has

- been reemployed as Postal Assistant under the Post Master

General, Kerala Circle, has prayed that the impugned

L
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erder datedA8.9.86 fixing hisvpay at Rs.260/- in the
scale or;e.zso-iao with effect from 29.11.83 and at
f.268/- with effect from 1,11,84 and the 0.M dated

Sth July, 1988 fixing his pay at the minimum of the pay

without any advance increments
scale at Rs.260/-/on the ground that this pay plus pension

énd'pension equivjieet of gratuity is more than the last
pay of Rs.400/~ drawn in the Army should be set aside.
He has also challenged the circular dated 30.12.85 at
Annexure-ﬂli'clarifying'that adﬁanee increments td re-
employed Ex-servicemen should be given only where there
is any hardship, i.e, when pay plus pension and pansion
equivaient of grétﬁity, whether ignorable or not, is
less than the last pay drawn before retirement from the
militery. He hes further prayed that in fixing his pay
in the post of Postal A331stant from the date of his
reemployment on 29 11.83 he should be declared to be
entitlee to advance increments for each completed year

of his past military service. The applicant in the

second application, 0,A 15/89,(hereinafter referred to

‘as the 'second applicant!) who is also an Ex-serviceman

re-employed as Postal Assistant with effect from 5.5.82,
in thét application dated 28.,12.88,filed under Section 19
of the Administrative Tribueals Act, has prayed that the
impugned order dated 4.9.86(Annexure-II) fixing his pay
at the minimum of fs.260/- of the scale of fs.260-480

wi thout any advance incremenes for his service in the

Air Force and directing recovery of pension relief during

the period of reemployment, the circular dated 30.12.85

at Annexs re-X which is the same as Annexure=VII in the
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first application and the 0.M dated 5th July, 1988

u1thout ‘advance' increments
P1x1mg his pay at R, 260/- per montQﬁsznce this pay plus

pension and'pension equivalent of gﬁgfuity was more than
his pre-retirement pay in tﬁe Air Force, should be set
aside, His further prayer is that he should be declared |
to be entitled-to advance increments for each completed
year of service in the Air Force with effect from 5.5.82

when he was re~employed as Postal Assistant, The brief

facts of the case are as follous,

3. | The firs£ applicant uas in the Air Force from
4,11,65 to 30.11.80. His pregretirément pay in the Air
Force was Rs,400/~ per mﬁnth and he was inlreceipt of a
pension of‘&.187/; from the Air Force for his military
gervice.' The pension equivalent of gratuity més %.2ﬁ.17.
He was reemployed as a Postal Assistant with effect from
29.11.83 in the scale of R.260-8-300-E8-8-340 =10=360-12=
420-EB -480, In the Air Force he was working in posts
equiQalent or higher tham the post of Postal Assistant
for eleven years., His griesvance is that contrary to

the orders of the Government of India dated 25.11.58
he.uas 6ot given one increment for eaéé completed ysar
of military service'in equivalent or higher grade , but
his reemployment pay was Fixed at the minimum of £he

increment -
pay scale at Rs, 260/— with next/accruing on 1. 11.84

| el
as per Annexure-II, He represented against this denial

on 29,9,86(Annexure-111), His contention is that in
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accordance with the basic instructionscontained in the
DM oF'25.11.58(Annexure-IV) normally the initial pay
- on reemployment is to bé fixed at the minimum of the péy
scals, but where such fixation causes undue hardship ,
the initial pay may be fixed at a higher stage by granting
one incre@ent for every completed.year of military sefuice
in posts equivalent to or higher than the post in which
one is reemployed., This 0.M also provides that the
totai amount of initial pa* so fixed and the gross amount
of pension and ﬁension equivalent of gratuity should not
ex;eed'the pre-retiremeﬁt pay. The applicant further
contends that for Ex-servicemsn who retired before
attainihg the age of 55 fears, the Governmenﬁ o%.India
as a policy aeciéion‘directed in the order dated 16.1.64
(Annexure-v) that military pensieq upto.%;SD/- should be
ignored for purpdses of ﬁay fixation on reemployment,
This exemption limit was inéneased to Rs.125/= of military
pansion-iﬁ the order dated.19.7.1978(Annexure v(a)) and
vide the memo dated 8.2.,83 (Annexure-VI) the entire
lmilitary pension for Non-Commissioned officers like him
was ordéinéd to be ignored, = Thus uheﬁ he Q;é reemployed
as ﬁastal Assistant on 25,11.83 the; entire amount of his
pension and pension equivalent of gratuity totalling
to %;207.17 had to be ignored for the purposes of pay
Pixation. If his military pension is ignored for the
purposes of pay fixation he would be entitled to a much

higher pay in the pay scale of Postal Assistant than the

minimum, by earning one increment for each year's of
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miiitary service in equivalent or higher grade till

the ceiling of the pre-retirement pay is reached, In

other words, between the minimum of the pay scale of

Postal Assistant of Rs.260/= and the celllng of the pre-

:etirement pay of %.400/- the monetary gap of %.1&0/;

‘u0uld givé him the giéeuaynv of countihg military service
- " &

for 1ncremenﬁh He would not have got the benefit of these

increments if this gap of Rs,140- betuween the minimum

of the pay scale and the ceiling of Rs. 400/~ is not

- ignorable
cansumed by reckoning hlaimllltary pension, His plea

is that since his entire ﬁgiitary pension stood ignored

at the time of his reemplo&ment, the field was cleai

forvhim for reckoniﬁg his mi;itary'sefvice in equivalent

or higher grade for pufposes of increment. Since, according
to him, he had put in elevén years of.serviée.in equivalent
or higher grades in the Air Force , his pay at the time.

of reempléyment on 29,11.83 should have been fixed

at Rs.350/- per month which by ignoring his military

pension would be well within the ceiling of last pay

of Rs.400/- drawn by him in the Air Force,

4, However, unfortunately for him the clarificatory

orders issued by the respondents at Annexure-VII dated
" for

30.12.85 queered the pitch against the applicant/drauing

advance increments for his military service on reemployment.
' a yardstick for recognlslnggw'
This order prescrlbed/the hardship which would entitle
' S

the reemployed Ex-servicemen to get the benefit of advance

- /
increments for military service in accordance with the
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as a clarification of this 0.M
0.Mm of 1958, .It laid down/that where the minimum of

the pay plus military.pension and pension equivalent

of gratuity irrespective of whether any part of pension

is ignorable or not, is more than the last military pay

drawn by the Ex-servicemag , there cannot be a case

of hardship and no advance incrementvuould be allowed.

Based on‘this'clarification'his reemplaymént initial pay

was pegged down to thse minimum of the pay scale of Postal
‘Assistant at %.260/-.because his case was not considered

to be a case of hérd-shi-p on the ground that this pay(fs.260/-)
plus his military pension (Rs.187/=) and pension‘equiyalgnﬂ

A not less but
of gratuity(R.20.17/-) totalled upto Rs.467.17 which was/

\ 6
more than his pre-retirement military pay of Rs.400/-.
The applicant has challenged the clarification: as
arbitrary and against the provisions of pay fixation
of re-employed persons, According to him the general
principle of»re-empldyment pay is that re-employment pay
plus pension and pension equivalent of gratuity should
not exceed the last pay drauwn, = If the pensibn and
pension equivalent of gratuity are to be ignored for

' pay N
purposes of pay fixation of reemploymentithe:e is no
o : (- |
reason why the initial pay on reemployment should not
be fixed at a stage higher than the minimum of the pay
scale by giving him the benefit of military service

in equivalent and higher grade so long as the ceiling

of last pay dtéwn is not pierced,s Hs has also challenged
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the clarificatory order at Annexure-VII as it purports
to take retrospective effect by adversely affecting his
reemployment pay which was to be fixed long before the
ordef was issued, He has also argued that even on the
basis of the clarificatory order it cannot be said that
the minimum of pay scale plus military pension is more
than what he was getting last in military service , i.e,
Rs.400/~ because apart from %.480/— he was getting free
‘food, édcommodétion, ration, clothing and other
facilities which he is not getting on reemployment, These
he has quantified to be worth fs.1,000/= per month., His
argument is that if these perquisites are monetised and
- added to the pre-retirsement pay of %;400/- it cannot be
said that his reemployment pay plus military pension

is éore than the last pay drawn by him and therefore

he is better off on reemployment than when he was in the

military.

Se The circums tances of the #econd applicané are

smere more or less the same e*cept that he was reemployed
as.a Postal Assistant on 5.5.82 i.e, Eeforé 8.2.83 when

vide the order of that date (Annexure-VIII in the second
application) the entire military.peﬁsion of Non-Commissioned
was ordered to be ignored for fixing their pay on reemploy-
ment, When the second applicant was reemployed the

exemption limit was Rs.125/- of military pension vide

////////
\
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the memorandum of.19.7.78(Annexure—VII); The aéplicant
was working as a Combatant Clerk in the Air Force f:oﬁ
10.1.67 to 31.,1.82, His ?nilitgu:y pension was Rs.170/-,‘
the pension equivalent of gfétuity was Rse18.25 and his .
pre-rétirement bay was Rs,319/-, He had rendered eight
years eleven months and thnty three days of military
seryice in equivalent and higher grades and was thus
entitled to eight increments in tﬁe pay scale of Postal
- Assistant, which would.have given him an initial pay

of :gempioyment of Rs.324/-. Since from his total
military pension of Rs. 188,25, Rs.125/- was to be ignored
for burpﬂsas of pay fixation, the non-ignorable paft
oprension.uas Rs.63.25.~ Since the last military pay
"drawn by him was Rs,319/-, his reemployment péy was
Fixed‘atvm.319/- less the non-ignorabla part of
‘pension of fs.63.25, i.e, k.255.75. The position
changed with effect from 25.1,83 when by virtue of

the order dated 8.2.83(Anﬁexure-VIII) his total pension
had to be ignored in fixing his reemployment pay. Thus
the ceiling of his resmployment pay could be Rs+319/=
and he could be entitled to the benefit of advance
increments for‘eighﬁ years of his military service

in equivalent or higher grades. But unfortunately

again for Eim alsq because of the ‘clarificatory memo

of 30.12.85(Annexure'-x) since the minimum of the pay
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scale of %;260/-‘plus his military pension(fs.170/-)
plus pension equivalent of gratuity(fs.18.25) totalling
to Rs.448,25 was more than the last military pay draun
by'him of k.319/- his case was not considered to be one
of hardship and his reemplbyment pay was fixed at the
minimum of the pay scale at R.260/-, Since the second
applicant‘also has advanced the same arggments as the

first applicant, it is not necessary to repsat them,

6o Tha\respandents in the first application have
indicated that the'question of granting advance increéents
~ for each year of sarvice rendered before retirement in a
post not lower than the post in which one is regmployed
is al;oued only Qheréﬁfixing the initial pay at the
minimum of the pay scale causes undue hardship. The D.G,
Posts in his letter .dated 30,12.85 has defined hardship
from the point where pay plus pension plus pension
equivalent of gratuity(uhether ignorable or not) is
less than the last pay draun at the time of rétirement.
They have argued that the policy decision in the order
dated 8.2.83 ignoring the wotal military pension was not
intsnded to give undue advantage fo the reémployed
pensioners., Referring to the advice given by tbe_
Department of ﬁersonnel and Training(Annexure R1(ax

: in
o the first application), it has been stated that/the
0.Mm of 25.,11,1958 the concept of hardship was introduced

to ensure that there was no drop in the total packet of
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pay and pension on feemployment with reference to pre-
retifement pay of a pensioner., With the 0.M of 8.,2.83
whereby the sntire pension was ignored "in almost all the
cases the total of the gross pension together with the
minimum far exceeded pre-retirement pay. 'In such cases,
there was ﬁo hardship. To have allouwed advance increments
by comparing only-the minimum to the pre-retirement pay
would have entailed double and unintended benefit, Hence
a conscious decision was taken that only uhere-pay at the
minimum plus the gross pension fell short of pre-retirement
pay, it could be considered a case of harﬁship and grant
of advance increment could be considered". They hégé
justified giving advance increments to two Ex-servicemen
unlike the applicants,
named by the first appllcant by stating that[ﬁheylﬂd not

opted for the order of 8,2,83 of total exemption of

pension, hence the applicant cannot claim equal treatment,

T - On the second appl;cation the respondents have
stated that the applicaﬁt opted for coming over to the O.M

of B8,2.83,but he was not satisfied and made a representation
to reconsider his case . He moved the Tribunal who directed
the D.G to-conéider his representation by passing a speaking
araer and a speaking order was passed at Annexure -XIV
affirming the order dated 5.7.88 and indicating why his

pay had to be Fixed at the minimum of the pay scalee.

They have conceded that he had rendered more than eight

e
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years of military service in equivalent or higher grades
but by allowing eight increments his pay on reemployment
would be Rs.324/= which would be more than the last pay

of Fs.319/=- drawn by him in military service Accordingly
his pay was fixed by taking into account the non-ignorable
part of pension and refixed at tha minimum of the pay
scaia because that pay plus pension and pension equivalent
of gratuity was more than the last pay drawn by him in

the military; The respondents have not answvered the

point raised by the applicants that if the non-monetary

portion of their emoluments which they were getting

as perquisites are taken into account, the ceiling

of the last pay drauwn in military service would be
much more than what they were getting in monstary
termse.

8. We have heard the arguments of the learned .

counsel for both the parties and gone through the documents

s
o

carefully, The short.point in these cases simply put
is this. For reemployed persons the general principle
is that pay on reemployment plus gross pension.should
not éxcead the last pay drawn, Uuhere it exceeds the

last pay drawn the basic pay on reemployment is reduced

—

T e

so that the reduced pay plus gross pension is equal
to the last pay drawn, In certain circumstances
the reemployed pensioners are allowed one advance

ihcrement for each completed year of service in equivalent®

or higher grades rendered before retirement. But again

the reemploymeﬁt pay with advance increments plus

\
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gross pension should not exceed the last pay drawn and

to that extent the‘advance increments are reducéd in full
or in part, In case of Ex-servicemen who retired before
attaining the age of 55 years, in order to compensate
them for premature retirement and in recognition of
fthai: services in the Armed Férces for the protection -
of the country, part or the whole of the military pensibn

" has been ignored for the purposes of fixation of their pay

on feemployment in diQilian pésts. That is while reckoning
their.pay on reemployment with advance increments for

their past equivalent service, the ignarab;e part of the
pensionAis notvadded'to see whether the total exceeds

the last pay dfaun before retirement, As a result of

part or whole of the pension being ignored, they become
entitled to higher pay on reembloyment with advance

increments than if their pension had not been ignored.

The respondents while accepting that part or the whole
oF’pension of reemployed Ex-servicemen hés to be ignored

for Fixiné their reemployment pay at the minimum of the

pay scale, have decided that for the purposes of gfanting
advance incréments on the basis of their military servics,
thevigno:able'part of the pension also has to be‘cqnsidefed
and iF the minimum of the pay gcale plus the'ignorable

and non—ignorable part of.pension excesd the last pay drauwn,
they uilliﬁot be allowed advénce increments even though the

reemployment pay with advance increments plus the non-ignorable
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part oF,pénsion (which is nil in these cases) is far
less than the last pay drawn before retirement, The
point at issue is whether the pensioh‘which is ignored
for purposes df pay fixation on reemployment can be
taken into account for denying the Ex-servicemen the
benefit{of advance increments within the limit of last

pay drauwn,

. ) immediately ' .
9, ‘We are/up against the judgment of ra-t ..
. Se
Single Member Bench of this Tribumal dated 30,.,9,1988 in
0.A.K 129/88 and others , a copy of which has been appended
as R-1(b) with the counter affidavit dated 14th June,

1989 filed by the respondents in the second application,

" 0.A 15/89, 1In that order it was held that the clarifi-

catafy orders issued in 1986 and 1987 categorising cases

of hardship.being those where pay pius pension and other

retirement benefits, whether ignorable or not, is

less than the last pay drawn at the time of retirement

cannot be Faulted F0r purposes of granting advance

increments on reemployment of Ex-servicemen., e

respectfully and emphéfically differ fro@ the learned

Single memﬁer . z". For the purposes of convenience,
o

the relevant part of the judgment of the Hon'ble 5ingle

Member is quoted belouw:=

n10, The clarifications issued in the year
1986 and in 1987 have only the effect of laying
down what has been really meant by the concerned
0ffice Memoranda. They stress that for the
purpose of fixation of the initial pay at a
higher stage, there must be hardship which can



P

.14,

"‘arise only where the pay plus pension and
other retirement benefits, whether ignorable or
not, is less than the last pay drawn at the
time of retirement, The submission of the
counsel of the applicants is that when pension
or a portion thereof has been directed to be |
ignored by the Office Memoranda of 1978 and
1983, it should not have been taken into account
as has been done in the clarificatory lstters.
I do not see any merit in the submission.' Merely
because the initial pay fixed is lowsr than the
pre-retirement pay; it cannot be said that there
is hardship, for the re-employed Government servant
is enabled to draw pension, which when taken
along with the initial pay that is fixed on re-
employment will be far in excess of the pre-

retirement pay.

1. It was argued by Advocate Mr.K.R.B Kaimal
on behalf of the applicants in 0.A 231/87 that the
clarificatory order of 1987, even if acceptable,
can operate only prospectively, It was submitted -
that by a subsequent administrative instruction,
the benefits of an earlier administrative instru-
ction cannot be deprived with retrospective effect,
Reliance was placed on the Judgement of the
Supreme Court in C.Singhad Vs. Director General,
Armed Force Medical Services(AIR 1972 SC 628).
That was ‘a case where the condition of service
of an Army Officer was altered to his prejudice
by a subsequent Army instruction with retfospective'
effect, which was held to be bad., The decision
has no application to the facts of these cases.
As regards re-employsd pensioners, how the
~ipitial pay is to be fixed has been laid down
in the 0O.M dated 25.11.1958, The subseguent
Office Memoranda issued in 1978 and in 1983
provided for not computing portion of the
pension or the pension in full in the matter
of the ceiling prescribed by the 0.M. of 1958,
On the question of the’fixétion of pay at the
initial stage of the scale of the re-employed

N\
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"post, there has absoclutely beeh no alteration,
So also by the later Office Memoranda, no diange
has been made in the principle to bs follouwed
in fixing the initial pay at a higher stage
in case of undue hardship. The clarificatory
orders have only laid down what has actuélly
been intended and it has been dore on consult-
ation with the Department of Personnel & Training.
By no stretch can it be said that the clarifi-
catbry-letters have the effect of subsequent

. instructions vafying or altering the earlier
instructions on the subject to the detriment

of the re-employed pensioner,"

10. First and foremost we do not agree with the
orders of 1986 and 1987 cannot be passed as innocuously
clarificétory in nature. Reférring to the so-called
clérificato;y order datea 30,12.85 at Annexure=VII in
the first application, the respondents in their counter
affidavit dated 12th April, 1989 enclosed the advice

of the nodal Department of Personnel and Training at
Annexure R-=-1(a). The relevant borfion of the advice

is quoted belou:=-

" In OM dt. 25.11.1958 the concept of hardship
vas to ensure that there was no drop in the total
packet of pay and pension on re-smployment smiih
with reference to pre-retirement pay of a
pensionar, With the issuance of Ministry of
Defence OM dated 8,2,83, the entire pension
being ignored.in almost all the cases the total
of the gross pension together with the minimum
far exceeded pre-retirement pay. In such cases,
there was no hardship. To have allowed advance
increments by comparing only the minimum to the
re-retirement pay would have entaliled double and
unintended benefit, Hence a conscious decision
was taken that only where pay at the minimum plus
the gross pension fell short of pre:getirement
pay, 1t could be considered a case of hardship
apd grant of advance increment could be considered.
(Emphasis added

clearly
The above will[;how that defining hardship was .. : effected

not in the process of a clarification, but in the expression
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of "a conscious decision" that where the minimum of
the pay scale on reemployment and gross pension fell

short of the last pay drauwn before retirement, only then

ranting
hardship can be presumed for the purposes of?advance
: &~
increment,

11. If it is a conscious decision which was

promulgated by the circular of D.G,P&T dated 30,12.85

by established law it cannot be given effect to those
like the applicants who had beenireemployed well before
that.date. Eyen.the stétutdry rules cannot be given
fatrospective effeét where it adversely affect éested
rights., 1In P.M,Agarwal and others v.vSt;te of U.P and

others, ATR 1987(2) sc 128, the Supreme Court held that

even the statutory rules framed under the proviso to

Article 309 of the Constitution cannot be amended or

altered wifh retrospective effect so as to take away

or impair vested rights. In-Syed Shamim Ahmed v.

State of Rajasthan and others, 1981(1) SLR 100, it
was held that the GOVernhant'is not entitled to fesile
from its own circular, The basic'éfder of 25th November,
1958(Annexure-IV in the first application) allows the
fixation of péy of reemployed pensiore rs at a higher

stage than the minimum in the following termsti=

n In case where it is felt that the fixation
of initial pay of the re-employed officer at
the minimum of the prescribed pay scale will
cause undus hardship, the pay may be fixed at
a higher stage by allowing one increments for
sach year of service which the officer has
rendered before retirement in a post not lower
than in which he is re-employed".

\.\‘_
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The above is, however, subject to the ceiling of the
pay so fixed plus gross pension not exceeding the last

pay drawn before retirement, The circular of the Ministry

- of Finance's dated 16th January, 1964 (Annexure-V ibid)

while raising the ignorable portion of'military peﬁsion

to Rs,50/~, states as follous:=

" Quantum of Civil/Military pension to be
ignored in fixing pay on re-employment - The
Government have had under considseration the
guestion of raising the limit laid down at Art,
521 and 256 of the Civil Service Regulations
consequent on the liberalisation of pension Rules
and the general increase in pay scales on the
basis of the Sgcond Pay Commission's recommend-
ations, It has been decided that in the case of
persons retiring before attaining the age of 55,
the pension as shown below may be ignored in
fixing their pay on re-employment:-

(i) im the case of pension not exceeding
Rs.50 per mensum the actual pension; '

(i1i) in other cases, the first Rs.50 of the
pension - :

<y

Pension for the purpose of these orders
includes pension equivalent of gratuity and other
forms of retirement benefits®h,

o

There is not even a uhispef of én indication that the
ignorable part of pension uiil not be ignored in deter—-
mining the pay on reemployment above the minimum of
the pay scale, The ignorable portion of the pension

is to "be ignored in fixing their pay on reemployment",
which also includes the-question of fixing the pay rii:.
higher than the minimum of the pay scale of the re-employ=- -
ment post. This.tenor and line of policy was reiterated

in the order dated 19th July, 1978(Annexure -V(a) ibid)
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'uhen the ignorable part of the pension was increased

to R, 125/~ and in the order dated 8.2.83(Annexure=VI ibidi
where it was increased to R.250/- for military officer;
and to the entire pension for Non-Commissiome d officers.,
The mischief of reiptroducing.the ignorable part of
pension for denying advance increments on re—employment
was perpetrated fhrough the circular dated 30,12.85
(Annexura-vil) in the garb of a clarificatory instruction
in the Foliouing terms:= |

" and say that the Department of Personnel and

Training after consulting the Ministry of Finance

have given the following clarification about the

mode of pay fixation of re-employed pensioner
(Ex=-servicemen) while implementing the above 0.M, ‘
The same is detailed below:

When a re~employment pensioner asks for re-
fixation of pay under the 1983 orders, his pay
has to be fixed at the minimum of the scale,

The question of granting him advance increments

arise only if there is any hardship. Hardship

is seen from the point where pay plus pension :
plus pension equivalent of gratuity(whether . -
ignorable or not) is less than the last pay

drawn at the time of retirement. If there is , \
no hardship no advance increment can be granted, .

-

3., In the light of the above decision, the
Heads of Circles are requested to review all such
previous case, in which the pay of the re-employed
pensioners has been otherwise fixed under the
aforesaid 1983 orders in consultation with their
IFAs or by the Directorate and report the action
taken thereof®, : ' :

Not only there was a denial of advance increments, but the
denial was given retrospective effect. This, as.ue have
stated earlier, is even otherwise against good law and
by the Départment of Personnel's owun showing, was not a
clarificatory order but a conscious decision taken subse-
guent to the policy of ignoring part or whole of thg

%g/, military pension of Ex-servicemen,
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12, " *The theory of doublé benefit which the Department
‘ of Personnel has adopted in their advice at Anre xure R=-1(a)
ﬁart of which was quoted in p;ra.10 above, had already
~been considered by‘a FQll Bench of this Tfibuna; presided
over by the Hon'ble Chairman.Mr.JUStiqe-Amitav Banerji
in a‘similar case of Ex—serviéemen. In that.case aléo
the re-employed Ex-servicemen during the period of re-
employment, were Qeing_denied not advance increments but
pension relief even on tﬁe'ignoraéle part of pension on
the plea,thatvon re-employment they-are gétting dearness
allowance on the notional unreduced fuli pay of the re-
émploym;nt post even though their actual pay is determined
: by reducing tﬁe Fuilvpay by the amount of non-ignorable
part of pension, By a majority judgment in T.A.K 732/87 N

and others dated 20th July, 1989 to which one of us

V(Shri S.P Mukerji,Vice-thairman) was a party, it was

-hela that since the~ignorabﬁ; part of the military psension
plays no part in the dgtérmination of reemployment pay, |
dearness allovance paid on the reemployment pay should
have no effect on the relief ;n‘pension'relatable to the
ignoraﬁle part of pension and the question of re-employed
pensioners getting double benefit of dearnéss allowance

does not arise. The Madras Bench consisting of Hon'ble

..20..
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Shri G.Sreedharan Nair and Hon'ble Shri Srinivasan

in T.A.K 334/87 held that since the ignorable part

of pension‘is not/taken into accdunt in reducing the‘
re-employment pay of the pensioners, in calculating.
the dearness allowance, the ignorable part of the
pension does not piay any part in fixation of pay

énd dea?ness allowance, Therefore, the situation of
giuing double”bénefit‘of dearness allouaﬁce and pension
rélie? on the ignorable part of pension does not arise,

This approach was upheld by one of us(Shri S.P Mukerji,

Vice-Chairman) and the Hon'ble Chairman. The fallowlng

extracts from the judgment rendered by hlmVUlll be“i'

pertlnent:-

"g, The position however undergoes a qualltatlve
schange if ‘a part of or whole of the pension is
to be ignored in fixing the effective pay on
re-employment, If the whole of the pension is
ignored, the effective pay on re-employment
becomes equal to the pay of the post, The
ineffective pay vanishes and the conceptual

link betwesn ineffective pay and pension
completely breaks down, The dearness allowance
which such re-employed ex-servicemen receives

is 100% related to the effective pay and no
element of dearness allowance can be related

to ineffective pay which he can be deemed to

be receiving in the shape of pension, because
there is no ineffective pay at all, The pension
assumes an independent status untrammelled by
the fact of reemployment and impotent to reduce
the pay of the post. 1In such a situation the
pension relief which is basically and organi-
cally related to and derived from pension cannot
be touched by the re-employing authority., UWhere
the re-employing authority cannot reckon pension
for the purpose of fixation of re-employment pay
it will be illogical and irrational to assume
that he can touch the pension relief. The
situation from double payment of relief on pension
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ntalso does not survive because no part of the
dearness allowance can be related to ineffective
pay cum pension as indicated above.

mao., The same ‘ratio!' will apply where a part
of pension is to be ignored for the purpose of
pay fixation, In such a case the pay of the
reemployment post is reduced by the amount of
non=ignorable part of the pension yet the
dearness allowance which the reemployed ex=-
serviceman receives is given on the reduced

pay as also on the ineffective pay which he is

- receiving as the non-ignorable part of the pension.
The dearness allowance however does not cover the
ignorable amount of pension because this amount
of pension plays no part in the determination of
the basic pay of the re-employed ex-servicemen,
in the same manner as if he was not receiving
the ignorable part of pension at all. UWhere

the ignorable amount of pension cannot be

reckoned by the re-employing authority, he
cannot touch that part of pension relief either,
which is relatable to the ignorable part of
pension, Thus I find that the theory of double
payment on the basis of which the respondents
have built up their case of withdrawal or
suspension or recovery of relief(including

adhoc relief) on pension of ex-servicemen during
the period of their re-employment, will be valid
only for the non-ignorable part of the pension
and is wholly unwarranted in respect of the
ignorable part of the pension',

The principle which was enunciated and approved by the

Larger Bench was that if any part of the pension is to

be ignored for the purposes'of Fixatibn.of salary on

reemployment, the ignorable part of the pension should

be taken as'non est'as if the re-employed pensiocner is

not in receipt of the ignorable part of pension and that

pension and felief thereon cannot be touched in the

matter of fixation of pay and allowances on the

reemployment post., On that basis we come to the logical

conclusion in these cases also that if ignorable part

of the pension is not relevant for the purposes of pay

fixation and is to be considsred to be ‘non est’ for that

purpose

it cannot be taken into account to determine
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wvhether there is any hardship for the purposes of
granting advance iﬁcrements on thé reemployment pést.
Since the ignorablg part of pension‘has no nexus with
fixation of pay on reemployment‘it can have no nexus
to detefmine whether there is any hardship in pay
Fixation. |
13.‘ , Since the ignorable_part.of the pensién is’
extraneous to the con;iﬁeration of Fixétiqn of pay on
reemployment by the conscious and consisteAt policy

of the Government in respect of Ex-servicemen, to take

it into éccoUnt to determine whether fﬁere is any

hardship in fixing the pay of_tﬁe fs-employéd Ex-servicemen
at the minimum .of the pay scale will be likg detefminihg
the hardship for tﬁe’purposes'of grant of advance

~

increments by taking into account the ancestral property
oF'the-reémployed Ex~serviceﬁ;n or ghether he has ény
other sources of income, Sihce the other sourcés‘oﬂ

income are not taken into account For‘granting or not
granting advance increments to the fé-employed pensioners,
therg ;é no reason why the ignorable part of the pension

should be taken into account to deny him the benefit of

advance increments by saying that he has no hardship.

14, We are impressed by the arqument of the learned
vcounsel for the applicants that apart from the last pay
drawn in military service the applicants were receiving

various other facilities and perquisites in kind like
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free rations, clbthing and travel facilities etc.
which théy are not getting during re-employment, If the
monetary equivglence of these facilities are also added
to the last pay drawn the ceiling of last pay drawn |
would be much' higher, Accordingly £§ say that reemployment
pay uith increments plus pension:is more than the last
.mi;itary pay drawn, will be unrealistic as in the reckoning
oFithe last pay drawn, the perquisites are not taken
into account, If they are taken into account reémployment
péy with increhents plus pension even includiﬁg~the
ignorable part cb;ld~be less than the last pay drawn
including the perquisites, Ue are not taking into account
the real value of the military pay last drawn which will
be much mofe than its monétafy value because of the inflation
factor éaking auay_about 10% of value every year. Thus Rs.300/-
of military pay draunjthree years ago will be equivalent to

fs.390/= if not more at present value.

15. Furfher the criterion of hardship enunciated

is inequitable also. To take an example, suppos; there

are two reemp;oyed Ex-gservicemen who were before retirement
from the military were hplding identical posts in the

scale of ®%,100-300-500, SUppoée the first Ex-serviceman
retired from the military when his last pay was Rs. 500/~ and
was granted a military pension of Rs.200/- . Supposé the
second Ex-serviceman retired from the same post but

with a pay of R.300/- and was granted a military penéion
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of &.100/—. Supposing bofh.of them are re;employedv
inidentical posts on a pay scale of R,200-500., The

first Ex-serviceman who is in receipt of a military pension
of Rs,200/- will be given advanée increments over and

‘above %.200/-'30 that his re-employment pay can go upto
fs,500/- which by ignoring and not adding the ignorable pension
of R.200/- will not exceed the last pay of f.500/-. In accord-
ance‘uith‘thé clarification of Midistry of Finance since the
minimum of the pay séale on re-employment, i.e,Rs,200/= with
the pension of R.200/- is less than the last pay draun

of Rs.500/- he will be entitled.to the advance increments,

On the other hand, in case of the second Ex-serviceman
.nO'advance incremants will be given to him even though

his pension was only Rse 100/= Eecause this pension along

with the minimum of the pay scale of Rs.200/- is not less tﬁan
the last pay draun of Bs.300/-. The above illustration

will shouvthét between tuwo Ex~servicemen uwho retired

from identical pqsts and are re-employed in;identical

posts tﬁe.poorer Ex-servicemaq.uill get pay at the

minimum of the paylscale, while advance increments will

'be given to the more affluent Ex-s?rviceman. Also it

will be clear that for the second Ex-serviceman the

order regarding ignoripg his military pemsioh of Rs.100/=-
gives him no benefit at all because by the clarificatory
order even by ignoring his miiitary pension for pay but not
ignoring it for increments his re-employment pay would still

be Rs.200/=. UWhile if this pension is ignored even for
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assessing hardship he would have bsen entitled to get
“to reach the ceiling of last pay drawn,

%.100/—Imore in shape of advance increments/ It will

al so be clear that by not ignoring the ignorable pért .
of pension Fgr the purpose of advance increments and
hardship, the Ex—serviéeman with ignorable pension would
get the same re-employment pay as any civiliian pensionesr .
whose entire pensioh has to ba.taken into accoﬁnt for pay
fixation, It will thus be seen that the.clarificatory
order purports to uﬁdo the policy qF giving éome benefits
of reemployment péy to Ex-servicemen who had retired

before attaining the'age of 55 years.,

16, | From the above analysis we are canvinced that
for the purposes of advance increments also, the ignorable
part of military pension of Ex-servicemen has to be totally
ighored . In other words, where the minimum of the pay
only
scale of the reemployment post plug!the unignérable part
of military pension does not exceed the last military pay
drauq)the reemployediEx-serviceman would bé-entitleﬁ io
one advance increment for each completéd year of military
service in equivalent or higher bosts. Since we are
differing from the judgment dated 30.9.,88 on this issue
given by a Siﬁgle Member Bench of this Tribunal in
lB.A.K 129/88 etc. (Annexure R-1(b)in 0.A.K 15/89), we
direct tﬁat these two cases ﬁay be reFefred to the

Hon'ble thairman for constituting a Larger Bench for
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a dééision whether ignorable pért of military pension

of re-employed Ex-servicemen should élsc be added to the
minimﬁm of the pay scale of the fe-employment post al&ng
with the non-ignorable part of pension to deduce that
the gdvance increments for equivalent sefuice cannot

be given because the total of the minimum of the.pay
scale of the'fe-emplofment pay plus ignorable and non-
ignorable gross pension exceeds the last military pay
drawn by him as indicated in D.G(P)'s circular dated

30,12.85 at Annexure-X of the case file No,0A 15/89,

If the Larger Bench agrees with our analysis, reference

to ignorable part of pension from that circular has to be

deleted.

17. So far as the two appiicants before us are
concerned since they were re-employed with effect from
29.11.83 and 5.5.82 before the so called clarificatory
circular of 30.12;85 was issued and since we have found

(vide para 10 supra) that this circular was not based on

" any clarification but a conscious decision, the circular

cannot be appliea tq deny advance increments to the applica=’
nts, so long as their pay with increments along uith‘only
the non—ignofable part of their gross'pension does not
exceed the last pay drawn by them before retirement, They

will also be entitled to relief including adhoc relief on

the ignorable part of pension during the entire period of
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their reemployment, In the judgment dated 30.,9.1988 of

‘the Single Member Bench of this Tribunal, extracts of which

- wen

_have been quoted in para 9 above,hheld that the orders issued

6

in 1986487 being clarificatory in nature, the guestion of
thess 1;;ters being interpreted as subseguent instructioﬁs
varying or altering the earlier instructions on the subject
to the detriment of the re-employed pensioners does not

arise. We have differed with this approach in our analysis

in paras 10 and 11 above and shown that these orders were

. as a result of a  ‘'conscious decision' as indicated by the

Départment of Personnel's noting copied at Annexure R=1(a)
in the first application(OA 3/89). Thus sxea if for the
G
sake of argument, it is held that for purposes of advance
increments even the ignorable part of pension has to be
) - e %Wﬂ I
taken into account by the instructions of,1985/87,ﬁthe o

same cannot be given retrospective effect so as to deny

the advance increments to the retired Ex-servicemen

who had been re-employed prior to the issue of the

. ) N
clarificatory orders,
: and
18, In the circumstances/in view of the difference |
of opihion between us and the judgment of the Single
Member Bench dated 30.,9.1988 in 0.A.K 129/88, the —
Rpgistry is directed to refer the following issues -

to the Hon'ble Chairman for conétituting a Larger
Bencht=
(a) Whether for the purpose of granting advance

increments over and above the minimum of the

bay scale of the re-employed post in accordance
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with the 0.M of 25,11.58(Annexure~IV in 0,.A
3/89), the whole 5r part of the military pension
of Ex-servicemen which are to be ignored for

the pufposes of pay fixation in accordance

with the orders dated 16.1;64(Annexure-v),

of 19.7.78(Annexure V(a)) and of 8,2.83
(Annexure—VI))can be taken into account to
reckon whether the minimum of the pay scale

of the re-employed post plus pensiocn is more

‘or less than the last military pay draun by

the re-employed Ex-serviceman.

(b) If %;%,i;e, ir it is decided that ignorable
pension also has to be reckoned for purposes
of advance increments,uwhether the orders -
issued to this effect in 1985 or 1987
can be given retrospective effect to
adversely affect the initial pay of Ex;
servicemen who were re-employed pfior to

the issue of these instructions,

\
S

19. Since a pumber of cases are\gggd&ng_uhere
the aforesaid two issues are relevant, an early dgg;gﬂmakwﬁﬁ
of the Larger Bench would help finalisation of these

cases of re-employed Ex-servicemen,

| @@Ukﬁf{fl//’ | <§§%@§;,:;j;h%7 T

(A.V HARIDASAN) (5.P MUKERJI)
JUDICIAL MEMBER VICE CHAIRMAN
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" The question of refixation of pay of ex~-servicemen

obtaining re~employment in Government service, has been

Qe
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considered by Hon'ble Shri G. Sreedharan Nair, presently
Vice.Chalrman(J) Patna Bench of the Trlbunal in his
"judgement dated 30th September, 1988 while sitting as
a.Judicial Member in a batch of cases decided at the
Erpakulam Bench (OAK-129/88 and connected métters -
K, Rajappan Pillai Vs, ?elécommuniéations District
Engineer, Alleppy, Kerala). The said judgeménﬁ was
relied updn.by £he respondents in OA-3/89 and OA-15/B§,
Shri B. Ravindaran and Another Vs; Director General of..
Posts & Other§]which Were heard by a Division Bench
Vice<Chairman(a),
consisting of Hon'ble Shri S.P. Mukerjg{and Hon' ble
Shr; A.V. Harldasan, Judicial Member and were disposed
of by order dated 22.12.1989. Following the said order)
Shri S.P. Mukerji,while sitting as a Single Member, has
delivered order dated 16.1.1990 in- OAK-288/83 (Shri M.K.’
Raja Mohanan Néir Vs. the Genéral Manager, Telecommunica-
tions, Kerala & Others). A Bench consisting of Hon'ble
Shri N.V. Kri§hnaﬁ, Administrative Member and Hon'ble
Shri A.V. Haridasan, Judicial Member, has‘éléo considered
the same issue in its order datea 1.3.1990 in OAK-239/83
(shri N, Vamadevan Vs..Union of india & Others)., We
have thus before us the ordef passed bylHon'ble Shri G.
Sreedharan Nair ﬁphdlding the conﬁention of the respondents
thét the élarificatory ordérs issued by them in 1986 and
1987 categorising cases of hardship being ﬁhose where pay’
plus pension and other retirement benefits, whether |
ignorable or not, is leés thén the last pay drawn at the
time of retirement, camot be faulted. for purposes of
granting advance increments of re-empldyment of ex-
servicemen. A Division Bench consisting of Shri S.P.
Mukerji and Shri A.V. Haridésan, énd’another Division

Bench consisting df Shri N.V. Krishnan, A.M., and
' | 2 ‘
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Shri A.V. Haridasén, JfM,, have takep'a different view,
In view of the difference of opinion,'the Division Bench
¢ohsisting of Shri SuP. Mukefji, Vice-Chairman, and
Shri A.V. Haridasan, J.M., have referred OA-3/89 and
OA-15/89 to the Hon'ble Chairman for gohstituting a
'Lafger Bench to adjudicate onAthe_following twé issues:=
(a) Whether for the purposé of granting advance
iﬁcfements ovef and éboye‘ﬁ%,the minimum of L
0~ in accordance with the O.M.of "25.11.58,
the pay-scale of. the re-employment post/ the
~whole ér‘part of the military pension of the
eX-serviéemen‘whicﬁ is to be iénored fér the
‘purpose of.pay fixation, can be taken into
.account to reckon that thé minimum of the
pay—scale'of the reuehployment post plus
‘  pension, is more or lessvthan the last
militarytﬁay_drawn by the re—emﬁloyed‘ex- :
serviceman for the grant of advance incre- |
mentg on re-employment; and
(b) if.'Yes?, i.e., if it is decided that the
- ignorable pensiéh also has to be reckoned
for the‘pQrpose of admissibility of advamnce
-increhents, Qhether the orders issued to
this effect in 1985 or 1987 can be given
rgtrOSéectivé effeét so to.adversely affect’
the initial pay of ex-servicemen who wére
ré-employed prior to the issue pf these
'instruétions.
2. The Division Bench conéisting of S/shri N.V.
Krishnan‘and'Haridasan in OAK-289/88, has referred the
following further questions to, the 'Fi_nl Bench for |

O~
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consideration:- .
(1)  Whether on the facts and‘in the circumstances
of the case, the éuestion of undue hardship
.arises:or not, in'ﬁerms of the 1958 instruc-v
vtions, is an essential ingredient or step
in the pfbcess o£4fixation of pay of a
re-employed pensioner?
(ii) If the answer to this.question is in the
| affirmétive, whether ﬁhe direciions in
Article 521 and Artiéle 526 of the Civil
Service Regulations, that certaiﬁ amounts
of pension statéd therein should hot be
taken into account in fixing pay on
- re—émployment, have to be giﬁen effect
wh;le determining the queStibn whether
undue hérdsh;p ariseé or nbt? v
(iii) Whether, considering the reasons given ih
the O.M. dated 16.1;1964 for granting such
reliefs, the clarification given by the
Department of Personnel & Training as
referred to in Annexure A;6, is irratipnai' ’ ‘
and arbitrary?
(iv) - Whethé:.tﬁe said clarification can, in
, effect{ over_ride the mandatory provisions
‘of Articles 521 and 526 of the Civil Service
Regulatioﬁs, the scope of which aione have N
been further amplified by the Ministry of
~Defence O.M. dated 8.12.1983 (Annexure A-1)?
3. At the outset, it may be stated that the Gove;nment
have issued detailed instructions on the grant of extension

of service/re-employment to Central Government servants in
on__— ‘ '

'’ X ’ 0‘.05-00
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C.M. N0,26012/6/87-Estt. (a) dated 13th April, 1988
issued by the Department of Personnel &“fraining
(vide Swamy's Complete Manuel on Establishment and
Administration for Central Govermnment Cffices, 2nd
Edition, Chapter 34, pages 350-361). It has been
clarifled in the said O.M. that re-employment of
Mllitary pensioners who have not reached the age of
superannuation for Central Government employees, will
not be governed by £he said O.M. The Government have
pronded various incentives to the ex-ser&icemen fron
~ time to time in recognltion of their valuable services
rendered to the natlon; the comparative young age at

, _ R
- which they ' - optra out of Milltary service and

similar other factors, ‘The Government have throughout ,

drawn a distinction between the terms and conditions

applicable to the civilian pensioners and Military

pensioners on their re-employment in Government service,

Article 526 of the Civil Service Regulations which dea

1s

with the fixation of pay and allowances of ex-servicemen,

_reads as followss-

"526 (a) Where a pensioner formerly in military
service obtains employment in Civil Department

L after having been granted a military pension,
. ané continues to draw his military pensions, the

avthority competent to fix the pay and allowances

in which he is re-employed shall in fixing his
pay and allowances in the post in which he is
re-employed, take into account the amount of
pension, including such portion of it as may
have been commuted,

(b) Where a military officer, departmental offi
warrant or non-commissioned officer or soldier:
who is granted a pension under military rules
while he is in civil employ, draws such pension
while he is in civil employ, the authority
competent to fix the pay and allowances of the
post in civil employ, may, with effect from the
date from which the pension is granted reduce -
such pay and allowances, with reference to such
of ficer or soldier by any amount not exceedlng
amount of such pension.

C—
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(c) In the case of service personnel who retire
from the Forces before attaining the age.of 55
and are re-employed in civil posts on or after
16th January, 1964 the pension shown below shall
be ignored in fixing their pay on re-employment:=-

(1) in the case of pensions not exceeding
' Rs.50 per mensem, the actual pension;

| (ii) in other cases the first Rs.50 of the ~. .. i

pension.

Those who were re-employed before 16th January,
1964 and who had opted for the above orders will,
. however, be treated as fresh entrants from the
date.” '

4  In substance, the provisions of Clause (c)

extracted above are identical with the order of the

Ministry of Finance No,7(34)Estt.III1/62 dated 16th
January, 1964.' o

5. The Civil Service Regulations which were made
some time prior to 1914, acquired statutory ‘authority
under Section 96-B(4) of the Government of India.Act;
i919 and have beén continued in force by virtue of ,
Article 313 of the Constitution. These regulations
are statutory in nature,

6f' Article 510 of the Civil Service Regulations
pfovides ﬁhat when a persdn who was formerly in civil
or military employment of any Govefnment in India,

obtains re-employment, whether temporarilf‘or permanently,

“in Government service or in the service of a local Fund,

it shall be incumbent on him to declare ththe appointing

authority the amount of gratuity, bonus or:pension granted

~to him in respect of previous employment, The authority

re-appointing him shall specifically state in the order

 of re-émploymen t whether any deduction is to be made

from pension or salary as required by the rules contained

in Chapter XXI and shall communicate a copy of the order

o

0.0007000
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to the Audit Officer. The Government of India have
issued.administrative instructions under’ Article 510
which are.of a supplementarj nature. These instructions
are contained in the Ministry oleinance Memorandé

Nos. 8(34)/Estt,III/S7 dated 25th November, 1958 (Annex.IV
©in OA-3/89), No.F.,5(4)-E.III(B)/77 dated 19th July, 1968
- (Annex. V-A in OA-3/89) and No.é(£)837D(CIV:i)/62Ldated
'8.2.1983 (Annex. Viin OA-3/89). 1In the reference béfore'
the Full Bench, we are concernéd with the interpretation
of the aforesaid decisions of the Governmenﬁ bf India,

7.  Paras, (b) and (¢) of the 1958 instructions which
are rélevgnt in the present context, read as undef:-

"(b) The initial pay, on re-employment, shouléd
be fixed at the minimum stage of the scale
of pay prescribed for the post in which an
individual is re-employed. o

‘ In case where it is felt that the
fixation of intial pay of the re-employed
officer at the minimum of the prescribed
pay-scale will cause undue hardship, the
pay may be fixed at:a higher stage by
allowing one increment for each year of

" service which the officer has rendered
before retirement in a post not lower
than in which he is re-employed.

(c) In addition to (b) .above, the Government
servant may be permitted to draw separately
: any pension sanctioned to him and to retain
: any other form of retirement benefit for
which he is eligible, e.g., Government
contribution to a Contributory Provident
Fund, gratuity, commuted value of pensiocn,
etc,, provided that the total amount of
initial pay as at (b) above, plus the gross
amount of pension and/or the pension
equivalent of other forms of retirement
benefit, does not exceed:~

(i) the pay he drew before his _ .
retirement (pre-retirement
pay), or

(ii) Rs.2,000/-, whichever is less."

8. As already pointed out, the 1964 instructions

brovided that in the case of persons retiring before

O~
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attaining the.é;e of 55, the pension as shown below
may be ignored in fixing their pay on re-employments:<

(i)  In the case of pension not ... The actual

- exceeding Rs.50 per mensem, pension
‘(ii) In other cases " .. The first
' : Rs.50 of the
pension.
9. , Pensipn for the purpose includes pension équivalent

of gratuity and other forms of retirement benefits.
10. The ignorable portion of pension of Rs;SO/; was
increased to Rs.lZS/L per mensem by the 1978 instructioﬁs
taking into account the liberalisation of the Pension '
Rules and the general.increasé in the pay-scales on the
basis of the Third Pay Commission's recommendations. It
was provided that in the case of persons rétiring befére
'aﬁtaining the ajge of 55,’thevpénsion as shown below may
‘be ignored in fixing their pay on're-employmepﬁz; . |
(1) In the case of peﬁsion «+. The actual
not exceeding Rs.125/- pension
per mensem :
(ii) In other cases - «+. The first
h - Rs, 125/~ of
the pension.
11, It was also clarified that pension for the purpoée,
inclﬁdes pension equivalent of retiremeht benefits. The
1978 instrfuctions were to take effect from 19th July,1978.
12.  The 1983 insﬁructions were issued whereby the
_ighorable portion ofrpension of ex-servicemen was
increased from Rs.125/- to Rs,250/- pef mensem in the
case of service officers, and the entire pension in the
case of personnel below‘commissibned of ficer rank retiring
bbefore attaining fﬁe age of 55 yeérs. It was also provided
that the pension for the purpose includes pension equivalent

.of gratuity and other forms of retirement benefits,.

O~
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13. The learned counsel for the appliéants who
apéeared before us; submitted that the practice of
ignoring a portion of pénsion of ex-servicemen while
fixing their pay on renemployﬁeht;'has reen followed

by the Government for'several»yéars.from 1964 to‘30th

December, 1985, There has been a progressive liberali-

sation of the ignorable portion of the pension, i.e.,

" from Rs.50/~ to Rs.125/~ and from Rs,.125/= to an

unlimited amount in the case of non-commissioned officers

and upto the.first Rs.250/- in the case of other officers.
14. On 30.12;1985, the Directorate General, P & T,
issued a circular letter with reference to the 1983

instructions wherein it was stated that the Department of

Personnel & Training,éfter consultiﬁg the Ministry of
Finance, had given the following clarification about the
mode of pay fixation of re-emp%oyed exnservicemén while
implementing the 1983 instructionss:-

"When a re-employed pensioner asks for
re-fixation of pay under the 1983 orders,
‘his pay has to be fixed at the minimum of
the scale. The question of granting him
advance increments arises only if there is
any hardship. Hardship is seen from the
point whether pay plus pension plus equi-
valent of gratuity (whether ignorable or
‘not) is less than the last pay drawn at
the time of retirement, If there is no
hardship, no advance increment can be .
granted,"” ' ' A

"15. Thereafter, the respondenﬁs adopted the advice

of the Department of Personnel & Training and have
fixed the pay of ex-servicemen on the basis of the

said advice. This has resulted in fixing pay at the

lower minimum pay than had been given to them earlier

and thereby involving recovery of huge amounts from

them. The respondents have also relied upon a further

0’\_/
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clarification given by the Department of Personnel &
Training on the question of fixation of pay of ex=

servicemen in the context of the 1983 instructions.

-Reiterating their earlier stand, the Department of

Personnel & Training have stated that the question of
allowing_full‘ignorance'of pen;ion as well as.protection

of pre;retiremént pay did not arise, as the same would
place a re-empibyed pensioner at an inordinately
advantaggous pésition\vis—a-vis a'airect rectuit. According
to them, the position was‘differént when only a fraction

of pension was ignored upto the year 1978, which could:

‘be ignored as an income and pay could be fixed by comparing

" the minimum together with the reckonable amount of pension

‘ . prem j— , _ .
to the/retirement pay and where the former fell short of

the latter, advance increments could be considered. But

once the entire elements of pehsion_and pension equivalent
of gratuity were ignored for payvfixation, the concept of’
hardship had to be determined afresh,takinézggéount thé
changed circumstances. It was only the 1958 inséructions
ﬁhat laid down the principle of hardship and the subséquent
insﬁructions where quantum of ignofable pension had been
enhanced from time to tihe, did not touéh on hafdship.

In the 1958 iﬁstructions, the concept of hardship was

to ensure that there was no drop in the #otal packet of
pay and‘penSion on~re-emplofment‘with reference to
pre-retiremerit pay of a pensioner, With the iséuance

of the 1983 instructions, the entire pension beiﬁg
ignored in almoétvall the'cases, the total of the gross
peﬁsiOn together with the minimum far exceeded pre-
retirement pay.. In such cases, £hey were of the view '

that there was no hardship. To have allowed advance

O
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increments by compéring only minimum to the pre~
retirement pay., wguld,have entailed double and unintended
benefit., Hence, a conscious decision was taken that only
where pay at the minimum plus the gross pension fell short
of pre-fetirement pay, it Could be considered a case of
“hardship and grant of advance increment could be considered.
16. It is true that the instructibns issued in 1§64,
1978 and 1983 did not touch on hardship. To our mind,
‘un&er the 1964 instructions, pension.to the extent of
Rs.50/- was ignorable to judge hardship in.fixation of

pay of ex-servicemen on re-employment. - The enhancement

AY

of the ignorable portion of pension was by way of

¢

‘liberalisatioh having regard to the inqrease in the cost
of living and it cannot be contended that the Government
was not conscious of the factor of hérdship while issuihg
the said instfucﬁions. The learned counsel for the
respondents had no.explanation to offer in.this regard,’

The responcdents have also not produced before us the
relevant files céntaining the policy decisioh‘taken by
them in 1985 pursuant to which the impugned orders have
been passed contrary to the provisiéns of the 1983 .
instructions., ‘

17;v - There is also another aspect of the matter. The
‘clarifications issued by the Deparﬁment of Personnel and
Trainingjin 1985 and later are not consistent with the
orders issued in 1964, 1978 and'1983 and as sﬁch, they

cannot have any retrospective operation so as to preju-
‘interests .
+ dicially affect the vested:}s of ex-servicemen to -

- gravkesd] the benefit of fixétion of pay in accordance

with the earlier instructions, Administrative instructions

cannot be issued with retrospective effect so as to

adversely affect persons who have enjoyed any benefit 4

under the law or earlier instructions issued thereunder.
(Vige Dr, (Miss) Subhash Kaushal Vs, State of Punjab,
1982 (1) SLJ 684 (Pb. & Haryana); R.R.Rajasekharan
Vs, Union of India, 1986 (2) SLJ (CAT) 132; arxl

P.W. Agarwal & Others Vs. State of U.P. & Ors.,
A.T.R. 1987 (2) sC 121). :

o
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18. To our mind, the instructions issued in 1964,
1978 and 1983 supplement the relevant provisions.of the
Civil Service Regulations discussed above, The clari-
ficatory orders issued in December, 1985 and thereafter,
run counter to the main provisions of the said Regulations
as well as the instructions issued thereunder. Such
élarificapory orders cannot over-ride the statutory
provisions or instructions isshed thereunder which also
have equally binding force. In this context, reference
mayvﬁe made to the obéervations of the Supreme Court in
Union of India Vs. Tulsi Ram Patel, 1985 (3) S.C.C. 398
at 500 that "Executive instructions stand on a lower

footing than a statutory rule, for they do not have the

force of a statutory rule." In P.D. Agarwal Vs, State

of U.P., A.T.R., 1987 (2) S.C., 121 at 128, the Supreme
Court has observed that while the Government has got the
power to make rules and amend,them retrospectively, such
retroépective amendménts cannot take away the vested |
rights. In J.R. Raghupathy Vs, State of Andhra Pradesh,
1988 (4) S.C.C. 364, at 372 and 387; the Supreme Court
has observed that guidelines issued by the GoVernmént
which are in the nature of administrative instructions,
do not have statutory force and that the Court can
intervene where the deciéion of'the,Government is
reaéhed by taking into account factors that were legally
irrelevant or by using its power'in a way calculated to
frustrate the policy of the enactment. In the instant
case, this is what the respondents have actually aone,
as by the élarificatory<orders issued in 1985 and
the;eafter, they have sought to frustrate the policy
embodied in Article 526 (c) of the Civil Service
Regulations and the administrative instructions issued
thereunder in 1964, 1978 and 1983,

O
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19.  In the light of the foregoing, wé hold that the
'fixation of pay of ex-servicemen on their re-employment
inuvaernment éervice, will have to be on the baéis of
- the instructions in force at the relevant time befofe
the Clarifications‘were issued by the Departmeht of
Personnel & Training in 1985, We further hold that the
clarifications issued by the Departmént of Personnel

will have no(retroapecﬁive operation so as to prejudicially
affect the pay already fixed in respéct of ex-servicemen
who were re-employed before the issue of such clarifica-
tions., We also are of the opinion that the respondents
§ill not be justifiéd in effecting any recovery from the
ex=-servicemen on account'of the alleged over-payments
oonseqﬁenthupon the receipt of the clarifications from

the Départment of Personnel & Training.

20, The learned counsel for the re;pondents drew our
attention to the Central Civil Services {(Fixation of Pay
of re-employed pensioner;) orders, 1986, which came into

. force oﬁ 1st July, 1986. We do not propose to consider
the same aé they are not relevant to the case of the
applicants before uys who were re-employed prior to the
said date. The administrative instructions of 1964, 19378
~and 1983 which were of a_beneficial nature, call- for a
liberai interpretation as the Government itself is .
éOmmitted to the task of welfate of ex~servicemen., While
interpretin?,such a beneficial provision like the one
embodied in the adninistrative instructions issued in
1964, 1978 and 1983, we are inclined to lean on the
interpretation which is more advantagjeous to the
‘employees concérnéd in' respect of whom they have‘been
issued rather than on a narrow construction of the said

provisions canvassed before us by the respondents.
lov/’

0000013001
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21. Ig the light of the fqregoing,discussions, the
questions posed to the Full Bench in OA-3/89, 0A-15/839
and OAK-288/88,,are'ahsweredfas follows:-

,/l’(a) We hold that for the purpose of granting
| advance increments over ar;d above the
i - minimum of thé pay-scale of the re-employed

post in accordance with the 1958 instructions
f (Annexures IV in OA-3/89), the whole or part
P of the military pension of ex-servicemen
which are to be ignored for the purpose of
pay fixation in accordance with the instruc-
tions issued in 1964, 1978 and 1983 (Annexures
.V, Vaa, and VI, respectively), camot be
taken ihto account to reckon whether the
minimum of the pay-scale of the re-employed
post plug pension is more or less than the
last military pay drawn by the re-employed
ex-servicemen. o _
(b) The orders issued by the respondents in
1985 or 1987 contrary to thé administrative
instfuctions of 1964, 1978 and 1983, cannot
be‘given rétrospectivg effect to adversely

affect the initial pay of ex-servicemen who
were re-employed prior to the issue of these
instructions. ' ‘

22. The questions posed to the Full Bench in OAK-289/88

are answered as followss-

{i) to (iv)

' The provisions of the Civil Service Regulations
,are statutory in nature and the instructions of
1964, 1978 and 1983 have been issued by the
Government under the said Regulations and supple-.
ment the provisions of the said Regulétions. The
clarifications issued by the respondents on
30.12.1885 and subsequent dates, cannot over-ride

O~ _ ' the earlier'instructions issued in'1964} 1978 and
/retrospective~ 1983./. The purported modification of the earlier
1y instructions on the subject will have only

prospective operation.

Qé\_/"
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23." The reference to the Full Bench is answered
on the above lines, Let the Benches concerned deal
with these O.As and similar O.As in the light of the

od>servations in this judgement,

P -
M

(N. Dharmadan) ' (P.K. Kartha) (B.C. Mathur)
Member(Judicial) Vice-Chairman(J) Vice-Chairman(Adm.)

The Judgment is pronounced in open court
on behal f of the Largsr Bench by
Hon'ble Shri N,Dharmadan, Judicial Member,

A%é;ﬁfgﬁﬁg””ﬂ/”/"’
- (N.OhaTmadan) . |

Member (Judicial)
13.3.1990
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