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ORPER 

These ap:)*lica-tions were heard. together as the 

cuetion involved in all of them i the same. It 

.elates to the fixation of pay of ex-servicemen 

re-employed as Civilians in the Department of Posts 

Telecommunica tions. According to the applicants who 

are such ra-empioed ex-service personnel, while 

fixing the re-employment pay, the last pay drawn at 

the time of retirement: has to b protected, and this 

has to be cone ignorino the entire pension, pension 

equivalent of gratuity 
.
arid other retirement benefits. 

It is alleged that actually the fixation was done 

on that .hais but subsecuantly., the earlier orders 

fixinthe pay have been cancelled and fresh ordrs 

passed on the basis of which recovery is also proposed 
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to be made from the pay a1reay drawn. according to the 

applicants, by the earlier fixation, they have secured 

a right to retain that pay and it cannot be adversely 

affected by subsocuent executive order. They also 

challenge the clarifications issued by the Postmaster 

General, Kerla Circle and the Director General of 

T] ecommunications on this issue as illegal and 

uns ustainable. 

2. 	The respondents contendT that the initial pay 

un ru--employment is to be fixed at the minimum stage 

of the scale of pay of the re-employed post, but in 

cases where It is felt that such fixation will cause 

undue hards, the pa• may be fixed. at a higher stage 

by allowing one increment for each year of service which 

th officer has rendered before retirenent in a post not 

lower than in which he is re-employed. Reference is 

made to the Office Memorandum dated 25.11.1958 issued 

by the Government of India, DTinistry of Fjnce. Th 

Director General of Posts has clarified by the letter 

dated 30.12.1985 that the cuestion of granting of 

advance increments arises only if there is any hardship. 

- 	and that hardship. is seen from the point whether pay 

plus pension plus porcion equivalent of gratuity 

(whether ignorable or not) is less than the last pay 

. 0 •5 - 



drarn at the time of retirement. 'Zht Director General 

of Telecommunications has also in his letter dated 

27.7.1987 reiterated the same principle and accordingly 

the Heads of the Circles hvc been recuested to review 

all OCevious CS SOS in which the pay of tho re-employed 

icnsjoncr has bean fixed. otherwise, it is stetcc that 

it is on tha strength of these directions that alteration 

in the fixation of pay has been made on review, It is 

contended that as the pre-rotiremc:nt pay of the applicants 

is less than the total of the ray fixed at the minimum 

of the scale of pay in the re-employed roCt plus gross 

pension an pension eçuivalcnt of gratuity, there is no 

hardship caused so as to justify the grant of any advance 

increments. 	cOording to the respondents, since this is 

not a case of withdraws], of any benefits but only 

rectification of a mistake which crept in while 

interpreting the Oficc Memorandum, the challenge against 

the preSent rafixatton cannot be sustaie. 

3. 	The gencra.l policy and the princiiaies to he 

followed in the matter of fixation of pay of re-employed 

peris:Loners is contained in the Office Memoran:'.uj dated 

25.11.158 issued by the Government of India, Ministry 

of Finance. Zccording to the said Office Memorandum, 

the initial paw on re-emoloyrnont should be fixcd at 

. . . 6 
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the minimum s:agc' of the sa1e of pay prescribed for 

the post in which an individual is re-employed. It 

is also'statod that where it is felt that the 

fixatjor of initi l ay of the re-empl07cd official 

at the minimum of the proscribed nay scale will cause 

undue hardship, the nay moP be fixed at a higher stage 

by allowing one increment for each year of seico which 

the officer has rendered ho:[oro rotireent in a post 

not lower than in which bc is re-employed.' On 

re-moioymnont, in ddition o 'such pay, the 'ovornmc•nt 

servant is enabled to draw 'separately" (emphasis applied) 

ay other form of retirement benefits for which he is 

• 	eligible iarqvided that the total amountof initial pay 

as fixed plus the •gros amount of pension and/or the 

pension euivalont or other form of retirement benefits 

doer not exceed the pay he drew before his rotirercnt 

or fls. 3,000/- whichever is less. From the above 

provisions, it is clear that the fixation of initial 

pay on re-employmont can only,  be at the minimum stage 

of the scale of y prescribed for the past in which 

the Governmnt seant is re-employed, and that only 

• in Cases whore such fixation will cause undue hardship 

that fixation of py can be had at a higher stage by 

allowing iecremots for the Service rendred hefre 

...7 
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retirement in an ecruivalent or higher post. As far as 

the sension that has been earned is concerned, the 

re-on.- ploye4? Go\.rern et servant is en:bied to draw it 

separately, subject. oth course to the restriction tht 

the initial ry fixed on recmployment taken along with 

such pension and other form of retirement benefits 

does not ewc.ccd itho rre-rctirement pay or fl.:. 3, 000 1 _ 
whichever is less. It is also ,Or.i-hY of potjc th.t 

what is provided unddr the0 M. is that where this limit 

is crossea, the pension and other retirement benefits 

may be paid in full and the necessnry adjustments 

made in the pay so as to ensure that the total of the 

pay and the pensionary benefits is within the prescribed 

limit. By the O.B. dated 16.1.1964, it was directed 

that 2ension upto fis. 50/- may be iored in making 

the adjustments in the pay at the time of disbursement. 

This limit was enhanced to Ps. 125/- by the 0.11. dated 

19.7.1978. By the subsoauent 0.14. dated 8.2.1983, 

with effect from .25.1.190'$, it was provided that in 

the cse of personnel belQw Commissioned Officers rank, 

the er,t.Lre pension may he .gnored. 

. 	according to the applteants, by these two Office 

Ncmornda dated 19.7,1978 ad 8.2.1983, a significant 

alteration has been made t tac principles laid down 

1 
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in the O.M. dated 25,11.1950.  It was argued that the 

persion that has been P..rectod to be ignored by the 

Government iter Office Memoranda cannot be taken 

into account for any i urposc in conec ion with the 

fixtton of pa. In otherwords, accorPing to the 

applicants, the provision in the aforesaid O.i'I. that 

the total amount of initIal :pa.y fixed on ro-emp1oent 

plea. the gross amount of pension shall not exceed the 

L,-retirement par an have oeration only after 

ignoring the pension or portion of it which has been 

directed to be ignored by the' subsecuent Office 

Memoranda. 

I have given careful consideration to the arguments 

of the counsels of aPpliCantS, but I am not persuaded to 

agree. 

The basic principle governing fixation of pay of 

re-employed pensioners as laid down in the O.M. dated 

25.11.1958, that the initial say on reemp1ont 

should he fixed t the minimum stage of the scale of 

ay prescribedfor the post in which an individual is 

re-employed continues to govern the field even after 

the isnua of the 0ffce Memoranda, dated 19.7.1978 and 

302.1983. There is scope for fjxCtion of the initial 

r•y at a h:Loher stage oniy if 	.. 	 -. - the 

fixation at the minimum of the prescribed, scale will 

cause undee hardship. Tho clarifications that have 

kL 
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on isnuod hihligLt, the asr)nct that hardship 

c crioc only in cases where the initial pay fixed 

plus pension and other retirement benefits is less 

than the last pay drn at the time of retirement. 

Ly no standards, can it be soid that this interoretatjon 

of unduc bards ip is irrational or il1ogicl Or 

ineuitous or illegal. 

By the O.M.dated 25.11.1958, the Government 

• 

	

	servant is enabled to draw separately the pension 

sanctionea to him subject to the condition that the 

• 	initial py fixed. in the re-mpioyed post along with 

the pension and other retirement benefits shell not 

e:ceed the pro-retirement pay or Rs; 3,000/- whichever 

is. less. What was intended by the restriction is 

quite clear. On re-employment, the Government sejant 

shall not be enabled to anything higher than the 

pro-retirement py  In cases where on computation, 

the imit is exceedd, the direction is to make 

necesary adjustments in the pay so as to ensure that 

/ 
the total remuneration inclusive of the pay and the 

pensibnary benefits is within the prescribed limit. 

y the Oficc Memorandum Aated16.1.1964, 

PenSiOn •upto Rs.50/- was allowed to be ignored in the 

matter Pf this computation and consoeuontly thL 

the adjustments in the pay fixed on re-employment. 
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The limit of Rs.50/_ W. enhanced to Rs. 125/- by the O.M. 

da.td  19.7.1978. By thcO;N. dated 8.2.1983, it Was 

furtier enhancc: to Rs.. 250, 1 . in the case of officers, 

and in the cCso of personnel below Corn uissione Officor. 

Rank, the entire pension. 

9. 	It was argued on behalf of the applicants that 

in view of these suhseonent Office I4omoran& /  in the 

matter of fixation of initial pay on re-employment, the 

-DenSin anC retirciaant benefits have to be ignored in 

the case of porsanoel below the rank of Comniissioncd 

I. 	 Officers. The fallacy in the argument is in over-looking 

the fact that the fixation of the initial pay is not 

ba.sed ontho pension or the retirement bnafts as per 

the O.M. dared 2e.1.1958 but in all cases, it has to he 

done onlvat the minimum sb-ago of the scale of the pay 

prcscribcdffor the post in which the individual is 

re-employed, subject of course to thc.. condition that in a 

case of undun hardship, it can be fixed tta. higher 

stage. Even in such 1- ixation, it is not fixed with 

repocto the pension or retirement benefits hut is 

only on the basis of tthc 3Giicc rendered before 

retirement in a. cost not lower then in which the 

Government seant is to be re-employed. Ttc.element 

of pension an retirement benefits arises only in so far 
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as the ceilinq on the initial pay to be paid to the 

Goernrn•ent serv.nt is concorned 	In cases where the 

til oa fixed along with the pension and other 

retirement benefits e:ceeC.s the pro-rctiment pay, 

necessary adjuatments have to be made in th pay so as 

to ensure tht the total of pay and pesionary benefits 

is within the prescribed limit. In view of the subsecruent 

Office Memoranda of 1978 and 1983, in computing the 

)GflSiOfl and pensionary benefits fr this purosc, te 

amo'rits men tionod thereir cannot be taken into account., 

10. 	The clarifications iss - ed in the year 1966 and 

in 1987 have only the efcct of layin'do 	what has 

been really meant by the concerned Office Memoranda. 

They'stress that for the purpose of fixation of the 

initial p at a higer stage, there must be hardship 

which can arise 'on1y where 'the pay plus pension and 

other retirement benefits, whether iqnorable or not, 

is less than the last pay dam at the time of retirement. 

The submisicn of the counsel of the applicants that 

when pension or a portion thereof has ben directed 

to be ignored, by th Office Memoranda of 1973 and 1983, 

it should not hive been taken into account -as has been 

done in the clarificatory letters. I do not see any merit 

in the submission. Merely because the initial pay fixed 

is lower than the pre-.:,:'atire'rnent pay, it cannot be said 

,12  .12 
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that th:ro is hardship, for ti re-employed Government 

servant is urblcd to ctrw per iofl, which when taken 

along .iith tho int-tial pa'y th 	 e fixed on re-mployment 

will be fr in excesr: of the 	c-retiromont pay. 

110 	It w;s argued by dvoc o Mr. K.R0fl. Knimal on 

b'eb1f of the pplicents in 0. . 231/87 tht the 

- 	clarificatory order ef 1987, 	on if acceptblo, can 

operate only prospectively. ] w's submitted that 

by a subseecent administrativc 

of an earlier a:rninistrative j 

deprived with retrospective 0± 

pl-cccl on the J'dgoment f the 

Singhad Vs. Iirector General, 

instruction, the benefits 

struatjon cannot he 

Ct. RL1iCflCC was 

uprcrne Court in iOC. 

X:rnad Force Medical 

Sorvicas (AIR 1972 'Sc 628). T F.t was a caso.where the 

condition of service of an rm Officer was altered 

to his arcjucic by a subseque irrny instruction with 

retrspoctjve effect, which tj hold to be b'd. The 

decision has no application to hc facts of tse 

Cases. As regards re-crrploycd onsioners, how th 

- 

	

	 initial pay is to he fixed has been laid  doin in the 

P.M. dat d 25.11.1958. The se] eoucnt Of_!FicC Memoranda 

issued in 1978 an in 1983 ore' 1,6.ed for not computing 

ortin of the pension or th 	n-isian in full in the 

matter of the cci1jnci orescrjbc I by the O.M. of 1958. 

.13 
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On the crusdDn of itho fixacion of pay at the initial 

stage ;f the scale of the re-employed post, there has 

abselutely boon no ltration. So also by the later 

Office raiiorud , no change has be:n mde in the prirlcir:?1e 

- 

	

	 to be followed in fixinq th initial nay at a higher stagc 

in case of undue hardship. The clarificatorv orders 

have only l:Ld cown whet has atuaily been intcpdod and 

it has bee done .n cosultation with the Deaartrnent of 

tr.eh 
Personnel & Training.. E 	 can it bc said that 

the clarifictory le:ters h•ve the effect of subsecuont 

:Ln:tructicns varying or altering the earlier instrectibn 

on the suhoctto the dotrincnt of the reem -ployed 

'sioner0 

12. 	Lastly,it was submitted by the counsel of the 

amo1icants that in any case, before cTnccllinc the 

earlier orders ref ixinc the pay of the an1icants, they 

should have been gieo)a opportunity of being hoard. 

These are cases wher on the ground that the rc.-fiation 

has Ibean done not in accordance with the princinlos 

governing the matter, a review was conducted and in 

'l1 such cases where the rnistke was committed, the 

earlier orders have been cancelled. In a matter of 

fixation of pay, the Iminitration cannot be denied 

the right of rectifying orrrs as and when such errors 



aro cctecteC, anrT merely hcauSe before oing so a 
5; 

-r-rt"r j.ty is r,ct 	.)rc1c to the Government servflt, 

j 1 cnnotbc S1 t 	thc: i.rOceeQingS arc illegal. 

of the ite tbt whon thcSc ipiicFfltS 

:'er 	i.owed 	nij)U1 	nt to the fixation of. oy 

( i; by th ZdmiisbrtiOn itself, it will not be fair 

n -çroimàr to direct them - reimburse th6 excess 

amount. 	
- 

12. 	In the rcult, while upholiflg the rcixation 

of n of the plicnntS, 	respondentS ar restr.inod 

from m]ciflg any rcOVCrY from any of thos 'pplicafltS 

L.A 

on the ground.  of over oayiaent as a result of carlier 

fixtiOfl. 	 S  

13. - 	ThOSO nnpliCaticflS are ciiSpoSeG ef as5 above. 

(G. Sreedhar Najr) 
Juicia]- Member 
3O.1988 
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V 	
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M/s. M.R. Rajendran Nair,/appeared for the applicants in 
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iflOA3/89 	 V 	 V 	

V 

V 	

Mr, P. Santhalingam, ACGSC, appeared for the respondents in 
OA 15/89 	 V 

ORDER  

Shri S.P. flukerji, Vice Chairman 	
V 	 V 	 V  

Since common questions of law, facts and reliefs 

are involved in these two applications, filed under 	 V 

Section 19 of the Administrative Tribunals Act by two 

Ex—servicemen reemployed in civilian posts, they are 	
V 

being dealt with by a common order as follows. 

In the fir.st  application, OA 3/89, the applicant 

• 	(hereinafter referred to 	'first applicant') whoVhas 

been IEemployed as Postal Assistant under the post Master 

V 	
General, Kerala Circle, has prayed that the impugned 

0 0 •. .1 
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order dated, 8.9.86 fixing his pay .  at Rs.260/- in the 

scale of .260-480 with effect from.. 29.11.83 and at 

• 	.268/- with effect from 1.11.84 and the O.fl dated 

• 	5th July, 1988 fixing his pay at the minimum of the pay 

without any advance increments 
scale at .260/-Lon the ground that this pay plus pension 

cv. 
and pension equivalent of gratuity is more than the last 

pay of Rs.400/- drawn in the Army should be set aside. 

He has also challenged the circular dated 3002.85 at 

Annexure-VII.'clarifyiflQ 'that advance increments to re-

employed ExserviCemen should be given only where there 

is any hardship, i.e, when pay plus pension and pension 

equivalent of gratuity, whether ignorable or not, is 

less than the last pay draon before retirement, from the 

military. Hehas further prayed that in fixing his pay - •1 

in the post of Postal Assistant from the date of his 

reemployment on 29.1.1.83 ha should be declared to be 

entitled to advance increments for each completed year 

of his past military service. The applicant in the 

second application, 0,A 15/89,(hereiflafter referred to 

as the 'second applicant') who is also an Ex-serviceman 

reemployed as Postal Assi stant with effect from 5.5.829 

in that application dated 28.12.88 9 filed under Section 19 

o f the Administrative Tribunals Act, has prayed that the 

impugned order dated 4.9.86(Annexure-II) fixing his pay 

at the minimum of Rs.260/- of the scale of I.260480 

without any advance increments for his service in the 

Air Force and directing recovery of pension relief during 

the p'riod of reemployment, the circular dated 30.12.85 

at Anneire-X which is the same as Annexure-Vil in the 

/ 	 .. 

/ 
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first application and the 0.Mdated 5th July, 1988 

without advance increments 
fixing his. pay at R9.260/- per montPainóe this pay plus 

pension and pension equivalent of gratuity was more than 

his pre-retiremant pay in the Air Force, 'should be set 

aside, His further prayer is that he should be declared 

to be entitled to advance increments for each completed 

year of service in the Air Force with effect from 5.5.82 

when he was re-employed as Postal Assistant. The brief 

facts of the case are as follows. 

3. 	The first applicant was in the Air Force from 

4.11.65 to 30.11.80. His pre-retirement pa, in the Air 

Force was J.40O/- per month and he was in receipt of a 

pension of 1.187/- from the Air Force for his military 

service. '  The pension equivalent of gratuity was f.20.17. 

He was reemployed as a Postal Assistantuith effect from 

29.11.83 in the scale of F.260-8-300-E8-8-340 -10-360-12-

420-EB -480. In the Air Force he was working in posts 

equivalent or higher than the post of Postal Assistant 

for eleven years. His grievance is that contrary to 

the orders of the Government of India dated 25.11.58 

he was not given one increment for each completed year 

of military service in equivalentor higher grade , but 

his reemployment pay was fixed at the minimum of the 

increment 
pay scale at %.260/- with nextLaccruing on 1.11.84 

as per Annexure-Il. He represented against this denial 

on 29.9.86(Annexure-III). His contention is that in 
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accordance with the basic instructioncontained in the 

O.P1 a? 25.11.5B(Annexure—IV) normally the initial pay 

on reemployment is to be fixed at'the minimum of the pay 

• scale, but where such fixation causes undue hardship 

the initial pay may be fixed at a higher stage by granting 

one increment for every completed year of military service 

in posts equivalent to or higher than the post in which 

one is reemployed. This O.M also provides that the 

total amount of initial pay so fixed and the grossamount 

of pension and pension equivalent of gratuity should not 

exceed the pre—retirement pay. The applicant further 

contends that for Ex—servicemen who retired before 	- 

attaining the age of 55 years, the Government of India 

as a policy decision directed in the order dated 16.1.64 

(Annexure—V) that military pension upto F.50/— should be 

ignored for purposes of pay fixation on reemployment. 

This exemption limit was increased to F125/— of military 

pension, in the order date.d 19.7.1978(Annexure V(a)) and 

vide the memo dated 8.2.83 (Annexure—VI) the entire 

military pension for Non—Commissioned officers like him 

was ordained to be ignored. Thus when he was reemployed 

as Postal Assistant on 29.11.83 the entire amount ofhi 

pension and pension equivalent of gratuity totalling 

to .207.17 had to be ignored for the purpes of pay 

fixétion. If his military pension is ignored for the 

purposes of pay fixation he would be entitled to a much 

higher pay in the pay scale of Postal Assistant than the 

minimum, by earning one increment for each year's of 

2 
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I' 
military service in equivalent or higher grade till 

the ceiling of the pre—retirement pay is reached. In 

other words, between the minimum of the pay scale of 

Postal Assistant of .260/— and the ceiling of the pre-

retirement pay of Rs.400/— the mon:etary gap Of .140/-

would give him the .lèeuay' of counting military service 

for increments. He would nct have got the benerit of these 

increments if this gap of Rs.140— between the minimum 

of the pay scale and the ceiling of Rs.400/— is not 
ignorable 

consumed by reckoning hisLmilitarY pension. His plea 

is that since his entire military pension stood ighored 

at the time of hi-s reemployment, the field was clear 

for him for reckoning his military service in equivalent 

or higher grade for purposes of increment. Since, according 

to him, he had put in eleven years of service in equivalent 

or higher grades in the Air Force , his pay at the time. 

of reemployment on 29.11.83 should have been fixed 

at .350/—.per month which by ignoring his military 

pension would be well within the ceiling of last pay 

of r.400/— drawn by him in the Air Force. 

	

4. 	However, unfortunately for him the clarificato,ry 

orders issued by the respondents at AnnexUre—Vil dated 

for 
30.12.85 qüeered the pitch against the applicant/drawing 

advance increments for his military service on reemployment. 

	

- 	. 	 a yardstick for recognising- 

This order prscribed/the hardship which would entitle 

the reemployad Ex—servicernefl to get the benefit of advance 

increments for military service i'n accordance with the 

-I 



:0 
.6. 

as a clarification of this O.P1 
O.M of 1958.. It laid dowritht where the minimumof 

the pay plus military pension andpension equivalent 

of gratuity irrespective of whether any part of pension 

is ignorabla or not, is more than the last military pay 

drawn by the Ex-serviceman , there cannot be a case 

of hardship and no advance increment would be allowed. 

Based on this 'clarification' his reemployment initial pay 

was pe9d down to the minimum of the pay scale of Postal 

Assistant at F.260/- because his case was not considered 

to be a case of hardship on the ground that this pay(.260/-). 

plus his military pension (Rs.187/-) and pension equivalent 
not less but 

of gratuity.20.17/-) totalled upto .467.17 which wasL 

more than his pre-retirement military pay of Rs.400/-. 

• The applicant has challenged the • clarif'ication as 

arbitrary and against the provisions of pay fixation 

of re-employed persons. According to him the general 

principle of re-employment pay is that re-employment pay 

plus pension and pension equivalent of gratuity should 

not exceed the last pay drawn. If the pension and 

pension equivalent of gratuity are to be ignored for 
pa y  

purposes of pay fixation of reernploymefltthere is no 

reason why the initial pay on reemployment should not 

be fixed at a stage higher than the minimum of the pay 

scale by giving him the benefit of military service 

in equivalent and higher grade so long as the ceiling 

of last pay drawn is not pierced. . He has also challenged 	. 
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the clarificatory order at Annexuré—Vil as it purports 

to take retrospective effect by adversely af'fecting his 

reemployment pay which was to be fixed long before the 

order was issued. He has also argued that even on the 

basis of the clarificatory order it cannot be said that 

the minimum of pay scale plus military pension is more 

than what he was getting last in military service , i.e, 

Rs.4001— because apart from Rs.400/— he was getting free 

food, accommodation, ration, clothing and other 

facilities which he is not getting on reemployment. These 

he has quantified to be worth .1,OOO/— per month. His 

argument is that if these perquisites are monetised and 

added to the pre—retirernent pay of Rs.400/— it cannot be 

said that his reemployment pay plus military pension 

Ii more than the last pay drawn by him'and therefore 

he is better. ofl on reemployment than when he was in the 

military. 	 - 

5. 	The circuits tance5 of the second applicant are 

more or less the same except that he was reemployed 

as a Postal Assistant on 5.5.82 i.e, before 8.2.83 when 

vide the order of that date (Annexure—Villin the second 

application) the entire military pension of Non—Commissioned 

was ordered to be ignored for fixing their pay on reemploy-

ment. When the second applicant was reemployad the 

exemptionlimit was .125/— of military penion vide 
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the memorandum of 19.7.78(AflnexUreVII). The applicant 

was working as a Combatant Clerk in the Air Force from 

10.1.67 to 31.1.82. His military pension was 

the pension equivalent of gratuity was Rs.18.25 and his 

pre_retirement pay was Rs.319/—. He had rendered eight 

years eleven months and twenty three days of military 

service in equivalent and higher grades and was thus 

entitled to eight increments in the pay scale of Postal 

Assistant, Lèlich would have given him an initial pay 

of reemployment of Rs.324/—. Since from his total 

military pension of Rs.188.25 t  Rse125/— was to be ignored 

for purpes of pay fixation, the non—ignorable part 

of pension was i.63.25. Since the last military pay 

drawn by him was Rs.319/—, his reemployment pay was 

fixed at F.319/— less the non—ignorable part of 

pension of..63.25 9  i.e, I.255.75. The position 

changed with effect from 25.1.83 when by virtue of 

the order dated 8.2.83(AnnexUreVI1I) his total pension 

had to be ignored in fixing his reemployment pay. Thus 

the ceiling of his reemployment pay could be .319/-

and he could be entitled to the benefit of advance 

inorements for eight years .of his military service 

in equivalent or higher grades. But unfortunately 

again for him alsq because o?the clarificatorY memo 

of 30.12.85(AnfleXUra —X) since the minimum of the pay 
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scale of Rs.260/— plus his military pension(i.170/—) 

plus pension equivalent of gratuity(I.18.25) totalling 

to R.448.25 was more than the last military pay drawn 

by him of Rs.319/— his case was not considered to be one 

of hardship and his reemployment pay was fixed at the 

minimum of the pay scale at Rs.260/—. Since the second 

applicant also has advanced the same arguments as thi 

first applicant, it is not necessary to repeat them. 

6. 	The respondents in the first application have 

indicated that the question of granting advance increments 

for each year of service rendered before retirement in a 

post not lower than the post in which one is reemployed 

is allowed only where fixing the initialpay at the 

minimum of the pay scale causes undue hardship. The D.G, 

Posts in his letter dated 30.12.85 has defined hardship 

from the point where payplus pension plus pension 

equivalent of gratuity(uhethr ignorable or not) is 

less than the last pay drawn at the time of retirement. 

They have argued that the policy decision in the order 

dated 8.2.83 ignoring the total military pension was not 

intended to give undue advantage to the reamployad 

pensionors. Referring to the advice given by the 

Department of Personnel and Training(Annexure R1(a) 
in 

or the Urst application), it has been stated thatLthe 

D I M of 25.11.1958 the concept of hardship was introduced 

to ensure that there was no drop in the total packet of 
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pay and pension on reemployment with reference to pre-

retireant pay of a pensioner. With the 0.11 of 8.2.83 

uheraby the entire pension was ignored "in almost all the 

cases the total of the gross pension together with the 

minimum far exceeded pre-retirement pay. In such cases, 

there was no hardship. To have allowed advance increments 

by comparing only the minimum to the pre-retirement pay 

would have entailed double and unintended benefit. Hence 

a conscious decision was taken that only where pay at the 

minimum plus the gross pension fell short of pre-retirement 

pay, it could be considered a case of liardahip and grant 

of advance increment could be considered". They have 

justified giving advance increments to two Ex-servicemefl 
unlike the applicants, 

named by the first applicant by stating thatLthey tBdnot 

opted for the order of 8.2.83 of total exemption of 

pension, hence the applicant cannot claim equal treatment. 

7. 	On the second application the respondents have 

stated that the applicant opted for coming over to the 0.11 

of B.2.83,but he was not satisfied and made a representation 

to reconsider his case • He moved the Tribunal who directed 

the D.G to consider his representation by passing a speaking 

order and a speaking order was passed at Annexure -XIV 

affirming the order dated 5.7.88 and indicating why his 

pay had to be fixed at the minimum of the pay scale. 

They have conceded that he had rendered more than eight 
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t 
years or military service in equivalent or higher grades 

but. by allouing eight increflent8 his pay on reemployment 

would be F.324/- which would be more than the last pay 

I: 
of .319/- drawn by him in military service. Accordingly 

his pay was fixed by taking into accourt the non-ignorable 

part of pension and rel'ixed at the minimum of the pay 

scale because that pay plus pension and pension equivalent 

of gratuity was more than the last pay draunby him in 

the military. The respondents have not answered the 

point raised by the applicants that if the non-monetary 

portion of their emoluments which they were getting 

as perqui-itaa are taken into account, the ceiling 

of the last pay drawn in military service would be 

much more than what they were getting in monetary 

terms. 

8 1 	We have heard the arguments.of.the learned 

counsel for both the parties and gone through the documents 

carefully'. The short point in these cases simply put 

is this. For reemployad persons the general principle. 

is that pay on reemployment plus gross pension should 

not exceed the last pay drawn. Where it exceeds the 

last pay drawn the basic pay on reemployment is reduced 

so that the reduced pay plus gross pension is equal 

to the last pay drawn. In certain circumstances 

the reemployed pensioners are allowed one advance 

increment for each completed year of service in equivalent", 

or higher grades rendered before retirement. But again 

the reemployment pay with advance increments plus 
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gross pension should not excead.the. last pay drawn and 

to that extent the advance increments are reduced in Lull 

or in part. In case of Ex-serviCemen who retired before 

attaining the age of 55 years, in order to compensate 

them for premature retirement and in recognition of 

theIr services in the Armed Forces for the protection 

of the country, part or the whole o?the military pension 

has been ignored for the purposes of fixation of their pay 

on reemployment in civilian posts. That is ,hile reckoning 

their pay on reemployment with advance increments for 

their pest equivalent service, the ignorable part of the 

pension is not added to see whether the total exceeds 

the last pay drawn before retirement. As a result of 

part- or whole of the pension being ignored, they become 

entitled to higher pay on reemploymeritwith advance 

increments than if their pension had not been ignored. 

The respondents while accepting that part or the whole 

of pension of re.employed Ex-serviCemefl has to be ignored 

for fixing their reemployment pay at the minimum of the 

pay scale, have decided that for the purppses of granting 

advance increments on the basis of their military service, 

the ignorable part -of the pension also has to be considered 

and if the minimum of the pay scale plus the ignorable 

and nonignorable part of pension exceed the last pay drawn, 

they will not be allowed advance increments even though the 

reemPloYment pay with advar'ce increments plus the non-ignorable 
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part of pension (which is nil in these cases) is far 	- - 

less than the last pay 1  drawn before retirement. The 

point at issue is whether the pension which is ignored 

for purposes of pay fixation on reemployment can be 

taken into account for denying the Ex-servicemefl the 

benefit of advance increments within the limit of last 

pay drawn. 

immediately.  
9 0 	We areLup against the judgment of 8 

Single Member Bench of this Tribunal dated 30.9.1988 in 

0.A.K 129/88 and others , a copy of which has been appended 

as R-1(0 ..ii..th the counter affidavit dated 14th June, 

1989 filed by the respondents in the second application, 

0.A 15/89. In that order it was held that the clarifi-

catory orders issued in 1986 and 1987 categorising cases 

of hardship being those where pa plus peniofl and other 

retirement benefits, whether ignorable or not, is 

less than the last pay drawn at the time of retirement 

cannot be faulted for purposes of granting advance 

increments on reemployment of Ex-servicemen. We 

respectfully and emphatically differ from the learned 

Single Member 	• For trie purpos es or, 

the relevant part of the judgment of the Hon'b].e SiAgj 9  

Member is quoted below:- 

11 10. • 	The clarifications issued. in the year 

- 

	

	1986 and in 1987 have only the effect of laying 

down what has been really meant by the concerned 

Office Memoranda. They stress that for the 

purpose of fixation of the initial pay at a 

higher stage, there must be hardship which can 

-I 
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arise only where the pay plus pension and 

other retirement benefits, whether ignorable or 

not, is less than the last pay drawn at the 

time of retirement. The sUbmissj.on of the 

counsel of the applicants is that when pension 

or a portion thereof has been directed to, be 

ignored by the Office memoranda of 1978 and 

1983, it should nothavB been.taken into account 

as has been done in. the. clarificatory ].etters. 

I do not see any merit in the submission. Merely 

because the initial pay fixed is lower than the 

pre—retirement pay, it cannot be said that there 

is hardship, for the re—employed Covernment servant 

is enabled to draw pension, which when taken 

along with the initial pay that is fixed on re-

employment will be far in excess of the pre-

retirement pay. 

"11. 	It was argued by Advocate Mr.K.R.B Kaimal 

on behalf of the applicants in O.A 231/87 that the 

clarif'icatery order of 1987, even if acceptable, 

can operate only prospectively. It was submitted 

that by a subsequent admilustratiVe instruction, 

the benefits of an earlier administrative instru-

ction cannot be deprived with retrospective effect. 

Reliance was placed on the Judgement of the 

Supreme Court in C.Singhad Vs. Director General, 

Armed Force Medical Services(AIR 1972 SC 628). 

That was a case where the condition of service 

of an Army Officer was altered to his prejudice 

by a subsequent Army instruction with retrospective 

• effect, which was held to be bad. The decision 

has no application to the facts of these cases. 

As regards re—employed pensioners, how the 

initial pay is to be fixed has been laid down 

in the U.N dated 25.11.1958. The subsequent 

Office Memoranda issued in 1978 and in 1983 

provided for not computing portion of the 

pension or the pension in full in the matter 

of the ceiling prescribed by the O.M. of 1958.. 

On the question'ofthe fixation of pay at the 

initial stage of the scale of the -re—employed 



.15.' 

"post, there has absolutely been no alteration. 

So also by the later Office Ilemoranda, no dange 

has been made in the principle to be followed 

in fixing the initial pay at a higher stage 

in case of undue hardship. The clarif'icatory 

orders have only laid down what has actually 

been intended and it has been dore on consult- 

ation with the Department of Personnel & Training. 

By no stretch can it.be  said that theciarifi-

catory letters have the effect of subsequent 

instructions varying or altering the earlier 

instructions on the subject to the detrimeht 

of the re-employed pensioner." 

10. 	First and foremost we do not agree with the 

orders of 1986 and 1987 cannot be passed as innocuously 

clarificatory in nature. Referring to the so-called 

clarif'icatory order dated 30.12.85 at Annexure-Vil in 

the first application, the respondents in their counter 

affidavit dated 12th April, 1989 enclosed the advice 

of the nodal Department of Personnel and Training at 

Annexure R-1(a). The relevant portion of the advice 

is quoted below:- 

" In aM dt. 25.11.1958 the concept of hardship 
was to ensure that there was no drop in the total 
packet of pay and pension on re-employment mkO 
with reference topre-retirement pay of a 
pensioner. With the issuance of Ministry of 
Defence OM dated 8.2.83, the entire pension 
being ignored in almost all the cases the total 
of the gross pension together with the minimum 
far exceeded pre-retirernent pay. In such cases, 
there was no hardship. To have allowed advance 
increments by comparin9 only the minimum to the 
pre-retirement 2ay would have entailed double and 
unintended benef'it. Hence a conscious decision 
was taken that only where pay at the minimum 2lus 
he ooss pension fell short of pre-retiremeflt 
pay, itcould be considered a case of hardship 
arid r,,.nf nt' PfitIanCR increment could be considered. 
(EmpflaslS aooeoj 

clearly 
The above willLshow that defining hardship was 	effected 

not in the process of a clarification, but in the expression 

j 
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of "a COflSCIOUB 
decisiOn" that where the minimum of 

the pay scale on reemployment and gross pension fell 

short of the last pay drawn before retirement, only then 
granting 

hardship can be presumed for the purpOSe ofladvaflce 

increment. 

ii. 	If it isa cOfl5CjOUS decision which was 

promulgated by the circular of O.G,P&T dated 30.12.85 

by established law it cannot be given effect to . those 

like the applicants who had been reemployed well before 

that date. Even the statutory rules cannot be given 

retrospective effect where it adversely affect vested 

rights. In P.11.Agarwal and others v. State of U.P and 

others, ATR 1987(2) SC, 128, the Supre8 Court held that 

even the statutory rules framed under the proviso to 

Article 309 Of the COflStitUtjOfl cannot be amended or 

altered with retrospective effect so as to take away 

or impair vested rights. In Syed Shamirn Ahmed V. 

State of Rajasthafl and others, 1981(1) SLR 100, it 

was held that the Government is not entitled to resilB 

from its own circular. The basic order of 25th November, 

1958(AnneXUr8IV in the first application) allows the 

fixation of  py of reemployed pensiorE rs at a higher 

stage than the minimum in the following terms:- 

" 	In case where it is felt that the fixation 
the reomployed officer at of initial pay of  

the minimum of the prescribed pay scale will 
cause undue hardship, the pay may be fixed at 
a higher stage by allowing one increments for 
each year of service uhidi the officer has 
rendered before retirement in a post not lower 
than in which he is re_employed". 
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The above is, however, subject to the ceiling of the 

pay so fixed plus gross pension not exceeding the last 

pay drawn bfore retirement. The circular of the Ministry 

of Finance:'s dated 16th January, 1964(Annexure-V ibid) 

while raising the ignorable portion of military pension 

to R5.50/-, states as follows:- 

• Quantumof Civil/Military pensionto be 
ignored in fixing pay on re-employment - The 
Government have had under consideration the 
question of raising the limit laid down at Art. 
521 and 256 of the Civil Service Regulations 
consequent on the liberalisation of pension Rules 
and the general increase in pay scales on the 
basis of the Second  Pay Commission's recommend-
ations. It has been decided that in the case of 
persons retiring before attaining the age of 55 9  
the pension as shown blow may be ignored in 
fixing their pay on re-emppyent:- 

in the case Of pension tibt exceeding 
Rs.50 per mensum the actual pension; 

in other cases, the first F.50 of the 
pension 

Pension for the purpose of these orders 
includes pension equivalent of gratuity and other 
forms of retirement benefits". 

There is not even a whisper of an indication that the 

ignorable part of pension will not be ignored in deter-

mining the pay on reemployment above the minimum of 

the pay scale. The ignorable portion of the pension 

is to"be ignored in fixing their pay on reemployment", 

which also includes the question of fixing the pay 

higher than the minimum of the pay scale of the re-employ-

ment post. This tenor and line of policy was reiterated 

in the order dated 19th Jtly, 1978(Annexure-V(a) ibid) 
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when the. ignore ble part or the pension was increased 

to I.125/- and in the order dated 8.2.83(Annexure-VI ibid) 

where it was'increased to Rs.250/- for military officers 

and to the entire pension for Non-Commissiore d officers. 

The mischief of reintroducing the ignorable part of 

pension for denying advance increments on re-employment 

was perpetrated through the circular dated 30.12.85 

(Annexure-Vil) in the garb of a -clarificatory instruction 

in the following terms:- 

" and say that the Department of Personnel and 
Training after consulting the Ministryof Finance 
have given the following,clarification about the 
mode of pay fixation of re-employed pensioner 
.(Ex-servicemen) while implementing the above O.M. 
The same is detailed below: 

When a re-employment pensioner asks for re-
fixation of pay under. the 1983 orders, his pay 
has to be fixed at the minimum of the scale. 
The question of granting him advance increments 
arise only if there is any hardship. Hardship 
is seen from the point where pay plus pension 
plus pension equivalent of gratuity(whether 
ignorable Or not) is less than the last pay 
drawn at the time of retirement. If there is 
no hardship no advance increment can be granted. 

3. In the light of the above decision, the 
Heads of Circles are requested to review all such 
previous case, in which the pay of the re-emploled 
pensioners has been otherwise fixed under the 
aforesaid 1983 orders in consultation with their 
IFAs or by the Directorate and report the action 
taken 

Not only there was a denial of advance increments, but the 

denial was given retrospective effect. This, as we have 

stated earlier, is even otherwise against good law and 

by the Department of Personnel's own showing, was not a 

clarificatory order but a conscious decision taken subse-

quent to the policy of ignoring part or whole of the 

military pension of Ex-servicemen. 
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12. 	The theory of double benefit which the Department 

of, Personnel has adopted in their advice at Anrexure R-1(a) 

part of which was quoted in para 10 above, had already 

been considered by a Full Bench of this Tribunal presided 

over by the Hon'ble Chairman Mr.Justice Amitav Banerji 

ina similar case of Ex-servicernen. In that case also 

the re-employed Ex-servicemen during the period of re-

employment, were being denied not advance increments but 

pension relief even on the ignorable part of pension on 

the plea that on re-employment they are getting dearness 

allowance on the notional unreduced full pay of the re- 

employment post even though their actual pay is determined 

by reducing the f'ull pay by the amount of non-ignorable 

part of pension. By a majority judgment in T.A.K732/87 

and others dated 20th July,, 1989 to which one of us 

(Shri S.P rlukerji,Vice-Chairman) was a party, it was 

held that since the ignorable part of the military pension 

plays no part in the determination of reemployment pay, 

dearness allowance paid on the reemployment pay should 

have no effect on the relief on pension relatable to the 

• 

	

	 ignora.ble part of pension and the question of' re-employed 

pensieners getting double benefit ofdearness allowance 

does not arise. The madras Bench consisting of Hon'ble 

. .20.. 
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Shri G,Sreedharan Nair and Hon'ble Shri Srinivasan 	 - 

in T.A.K 334/87 held that since the ignorable part 

of pension is not taken into'account in reducing the 

re—employment pay of the pensioners, in calculating 

the dearness allowance, the ignorable part of the 

pension does not play any part in fixation of pay 

and dearness allowance. Therefore, the situation of 

giving double benefit of dearness allowance and pension 

relief on the ignorable part of pension does not arise. 

This approach was upheld by one of us(Shri S.P Mukerji, 

Vice—Chairman) and the Hdn'ble Chairman. The following 

extracts from the judgment rendered by him will be 	- 

pertinent:- 

" 9. 	The position however undergoes a qualitative 
.change if a part of or whole of the pension is 
to be ignored in fixing the effective pay on 
re—employment. If the whole of the pension is 
ignored, the effective pay on re—employment 
becomes equal to the pay of the post. The 
ineffective pay vanishes and the conceptual 
link between ineffective pay and pension 
completely breaks down. The dearness allowce 
which such re—employed ex—servicemen receives 
is 100% related to the effective pay and no 
element of dearness allowance can be related 
to ineffective, pay which he can be deemed to 
be receiving in the shape of pension, because 
there is no ineffective pay at all. The pension 
assumes an independent status untrammelled by 
the fact of reemployment and impotent to reduce 
the pay of the post. In such a situation the 
pension relief' which is basically and organi-
cally related to and derived from pension cannot 
be touched by the re—employing authority. Where 
the re—employing authority cannot reckon pension 
for the purpose of fixation of re—employment pay 
it will be illogical and irrational to assume 
that he can touch the pension relief. The 
situation from double payment of relief on pension 
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nalso does not survive because no part of the 
dearness allowance can be related to ineffective 
pay cum pension as indicated above. 

"10. 	The same 'ratio' will apply where a part 
of pension is to be ignored for the purpose of 

• 	pay fixation. In -such a case the pay of the 
reemployment post is reduced by the amount of 
non-ignorablé part of the pension yet the 
dearness allowance which the reemployed ex-
serviceman receives is given on the reduced 
pay as also on the ineffective pay which he is 
receiving as • the non-ignorable part of the pension. 
The dearness allowance however does not cover the e  
ignorab].e amount of pension becase this amount 
of pension plays no part in the determination of 
the basic pay of the re-employed ex-servicemen, 
in the game manner as. if he was not receiving 
the ignorable part of pension at all. Where 
the ignorable amount of pension cannot be 

reckoned by the re-employing authority, he 
cannot touch that part of pension relief' either, 
which is relatable to the ignorable part of 
pension. Thus I find that the theory of double 
payment on the basis of which the respondents 
have built up their case of withdrawal or 
suspension or recovery of relief (including 
adhoc relief) on pension of e%-a-rvicemen during 
the period of their re-employment, will be valid 
only for the non-ignorable part of the pension 
end is wholly unwarranted in respect of the 
ignorable part of the pension". 

The principle whidi was enunciated and approved by the 

Larger Bench was that if any part of the pension is to 

be ignored for the purposes of fixation of salary,on 

reemployment., the ignorable part of the pension should 

be taken as'non est'as if the re-employed pensioner is 

not in receipt of the ignorable part of pension and that 

pension and relief thereon cannot be touched in the 

matter of' fixation of pay and allowances on the 

reemployment post. On that basis we come to the, logical 

conclusion in these cases also that if ignorable part 

of the pension is not relevant for the purpose of pay 

fixation and is to be considered to benon est'for that 

purpose it cannot be taken into account to determine 
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whether there is any hardship for the purposes of 

/ 

granting advance increments on the reemployment post. 

Since the ignorable part of pension h-as no nexus with 

Fixation of pay on reemployment itcan have no nexus 

to determine whether there is any hardship in pay, 

fixation. 

13. 	Since the ignorable part of the pension is 

extraneous to the consideration of fixation of pay on 

reemployment by the conscious and consistent policy 

of the Government in respect of Ex-servicemen, to take 

it into account to determine whether there is anr 

hardship in fixing the pay of the re-employed Ex-servicemen 

at the minimum of the pay scale will be like determining 

the hardship for the purposes of grant of advance 

increments by taking into accountthe ancestral property 

of the reemployed Ex-serviceman or whether he has any 

other sources of income, Since the other sources of 

income are not taken into account for granting or not 

granting advance incrementé to the re-employed pensioners, 

there is no reason why the ignorable part of, the pension 

should be taken into account to deny him the benefit of 

advance increments by saying that he has no hardship. 

14. 	We are impressed by 'the argument of the learned 

counsel for the applicants that apart. from the', ,  last pay 

drawn i n military service the applicants were receiving 

various other, facilities and perquisites in kind like 
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free rations, clothing and travel facilities etc. 

which they are not getting during re-employment. If the 

monetary equivalence of" these facilities are also added 

to the last pay drawn the ceiling of lastpay dt'aun 

would be much higher. Accordingly to say that reemployment 

pay with 'increments plus pension is more than the last 

military pay drawn, will 'be unrealistic as in the reckoning 

of the last pay drawn, the perquisites are not taken 

into acàount. If they are taken into account reemployment 

- - pay with increments plus pension even including the 

ignorable part could be less than the last pay drawn 

including the perquisites. We are not taking into account 

the real value of the military pay last drawn which will 

be much more than its monetary value because of the inflation 

factor taking away about 10% of value every year. Thus Rs.300/-

of military pay drawn three years ago will be. equivalent to 

Rs.390/- if not more at present value. 

15. 	Further the criterion of hardship enunciated 

is inequitable also. To take an example, suppose there 

are two reemployed Ex-servicemen who were before retirement 

from'the military' were holding identical posts in the 

scale of Ps.100-300-500. Suppose the first Ex-serviceman 

retired from the military when his last pay was i.500/- and 

was granted a military pension of R.200/- . Suppose the 

second Exserviceman retired from the same post but 

with 	a' pay of r.300/- and was granted a military pension 
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of Rs.100/—. Supposing bpth of them are re—employed 

in identical posts on a pay, scale of .200-500. The 

first Ex—servicemafl who is in receipt of a military pension 

of Rs.200/— Will be givenadvance incremen'ts over and 

above I.200/— so that his re—employment pay can go upto 

F.50fl/— which by ignoring and not adding the; ignorable pension 

of Rs.200/— will not exceed the last pay of Rs.500/—. In accord-

ance with the clarification of Ministry of Finance since the 

minimum of the pay scale on re—employment, i.e,R5.200/— with 

the pension of Rs.2001— is less than the last pay drawn 

of Rs.500/— he will be entitled to the advance increments. 

On the other hand, in case of the second Ex—servicemafl 

no advance increments will be given to him even though 

his pension was only Rs.100/— because this pension along 

with the minimum of the pay scale of Rs.200/— is not less than 

the last pay drawn of Rs.300/—. The above illustration 

will show that between two Ex.'serviCemefl who retired 

from identical posts and are re—employed in identical 

posts the poorer Exservicemafl will get pay at the 

minimum of the pay scale, while advance increments will 

be given to the more affluent ExserviCemafl. Also it 

will be clear that for the second Ex—serviceman the 

order regarding ig'noring his military pension of .100/- 

gives him no benefit at all because by the clarifiCatory 

order even by ignoring his military pension for pay but not 

ignoring it for increments his re_emPlOYment pay would still 

be I.200/—. While if this pension is ignored even for 
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assessing hardship he would have been entitled to get 
to reach the ceiling of last pay drawn. 

Rs10O/— more in shape of advance incremeflt. It will 

also be clear that by not ignoring the ignorable part 

of pension for the purpose of advance increments and 

hardship, the- Ex—serviceman with ignorable pension would 

get the same re—employment pay as any civilian pensioner 

whose entire pension has to be taken into account for pay 

fixation. It wilithus be seen that the clarificatory 

order.purportS to undo the policy of giving some benefits 

of reemployment pay to Ex—servicemen who had retired 

before attaining the age of 55 years. 

16. 	From the above analysis we we-reconvinced that 

for the purposes of advance increments also, the ignorable 

part of military pension of Ex—servicemen has to be totally 

ignored . In other words, where the minimum of the pay 
only 

scale of the reemployment post plus/the unignorabla part 

of military pension does not exceed the last military pay 

drawn)  the reemployad Ex—servicemafl would be entitled to 

one advance increment for each completed year of military 

service in equivalent or higher posts. Since we were 

differing from the judgment dated 30.9.88 on this issue 

given by a Single Member Bench of this Tribunal in 

O.A.K 129/88 etc. (Annexure R-1(b)ifl 0.A. 15/89) 9  we 

• ed 
direct/that these two cases may be referred to the 

Hon'ble Chairman for constituting a Larger Bench for 
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a decision whether ignorable part of military pension 

of re—employed Ex—servicemen should also be added to 

the minimum of the pay scale of the re—employment post 

along with the non—ignorable part of pension to deduce 

that the advance increments•for equivalent service cannot 

be given because the total of the minimum of the pay 

scale of the re—employment pay plus ignorable and non-

ignorablegross pension exceeds the last military pay 

drawn by him as indicated in D.G(P)'s O±rcular dated 

30.12.1985 at Annexure—X of the case file No,OA 15189. 

17. 	So far 	as the two applicants before us are 

concerned since they were re—employed with effect from 

29.11.1983 and 5.5.1982 before the so called clarif'icatory 

circulr of 30.12.1985 was issued and since we have found 

(vide para 10 supra) that this circular was not based on 

any clarification but a conscious decision, the circular 

cannot be applied to deny advance increments to the applica-

nts, so long as their pay with increments along with only
,  

the non—ignorable part of their gross pension does not 

exceed the last pay drawn by them before retirement. 	They 

will also be entitled to relief including ad hoc relief on 

the ignorable part of pension during the entire period of 

. . . . 

I] 
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their reemployment. 	In the judgment dated 30.9.1988 of 

the Single Member Bench of this Tribunal, extracts of 

which have been quotd in para 9 above, it was held that 

the orders issued in 1986/87 being clarifactory in nature, 

the question of these letters being interpreted as 

subsequent instructions varying or altering the earlier 

instructions on the subject to the detriment of the re- 

employed pensioners does ot arise. 	We taj1e differed with 

thisapproach in our analysis in paras 10 and 11 above and 

shown that these orders were as a result of a 'conscious 

decision' as indicated by the Department of Personnel's 

noting copied at Annexure R-1(a) in the firèt appliction 

(0.A. 3/89). 	Thus if for the sake of argument, it is 

held that for the purpose of advance increments even the 

ignorable part of pension has to be taken into account by 

the instructions of 1985/87 even then the same cannot be 

given retrospective ef'fect so as to deny the advance 

increments to the retired Ex—servicemen who had been 

re—employed prior to theissue of the ciarif'icatory orders. 

18. 	In view of the difference in opinions between 

us and the judgement of the Single Member Bench dated 

30.9.1988 in OA K..129/88 1  the following two issues were 

referred to the Hon. Chairman for constituting a Full 

Bench. 	 - 

(a) 	 Whether for the purpose of granting advance 

increments over and above the minimum of the 

pay scale of the re—employed post in accordance 



with the 	O.M. 	of 25.11.58 	(Annexure_IVVjn O.A. 

3/89) 9  the whole or part of the military pension 
of Ex-servicemen which are to be 	ignored for 
the purpose of pay fixation incordance with 
theorders 	dated 16.1.1964 	(11nnexure_V), 	of 
19.7.1978 	(Annexure V-a) 	and of 8.2.1983 
Annexure-VI), 	can be taken into account to 

reckon uhether'the minimum of the pay scale 

of the re-employed post plus pension is more 

or less than the last military pay drawn by 

the re-employed Ex-serviceman. 

(b) ' 	If yes, 	i.e. 	if it 	is 	decided that ignorable 
pension also has to be reckoned for the 

purpose of advance increments, whether 	the 
orders issued to this effect in 1985 or 1987 
can be given retrospective effect to adversely 

affect the initial pay of Ex-servicemer, who 

were re-employed prior to the issue of these 
instructions. 	

V 

19. The Full Bench consisting of Shri B.C. Mathur, 

Hon, Vice Chairman, Shri P.K. Kartha Hon. Vice Chairman 

and Shri N. .Dharmadan; Hon. Member in their judgment 

dated 13.3.1990 in O.A. 	3/89, 	011 	15/89 9 	011-1< 288/88 and 

011-K 289/88 	answered the aforesaid two issues as 

follows: 

"(i) 	We 	hold that for the purpose of granting 	V  
advance increments over and above the minimum 

of the pay-scale of the re-employed post in 	V 

accordance with the 1958 instructions 	(Annexure IV/ 
in 011-3/89), 	the whole or part of the military 

V 	

V V 	 pension of ax-servicemen which are 	to he ignored 	/ 

for the purpose of pay fixation in accordance 

with the instructions issued in 1964, 	1978 and 
1983 (Annexures V, V-A and VI 	respectively), 

cannot be taken into account to reckon whether 

the minimum of the pay-scale of the re-employed 

post plus pension is more or less than the last 

military pay drawn by the re-employed ex-servicemen. 

.... 
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(b) The orders issued by the respondents in 1985 or 

1987 contrary to the administrative instructions 

• of 1964, 1978 and 1983, cannot be given retrospective 

e?f'ectto adversely affect the initial pay of ex-

servicemen who. were re—employed prior to the issue 

of these instructions," 

20. 	In view of the aforesaid findings, we dispose of 

these two applications OA-3/89 and OA-15/89 as follows: 

• 	 (a) OA 3189 

We declare that the applicant is entitled to be 

granted one advance increment for each completed 

year of his military service in equivalent grade in 

fixing his pay in the post of Postal Assistant with 

effect from 29.11.1983 if the minimum of Rs 6 260/-

in the pay scale of Postal Assistant together with 

unignorable part of his pension does not exceed 

the last pay drawn by him in the Armed Force. The 

ignorable part. of his pension as indicated in the 

instructions in 1964, 1978 and 1983 (Annexures V, 

V—A and VI respectively) has to be excluded to 

reckon whether any 'undue hardship' is caused to 

the applicant by fixing his re—employment pay at 

the minimum of the pay scale, of the post of Postal 

Assistant a's contemplated in the sub—para (b) of 

the first para of the Office llemorandum of Ilinistry 

of Finance dated 25th November 1958.. 	The impugned 

orders at Annexiires A-2 dated 8-9-1986, A—? dated 

30.12.1988 9  A—Il dated 5th July 1988 and also the 

clarifactory U.O. notes of-the Department of Personnel 

and Training, •No,.1627—Estt.(Pay—II)/85 dated 17.9.1985. 

and 21.7.1986 are set aside to the extent they are 

' contrary to the aforesaid declaration. 

We direct that the pay of the applicant should be 

refixed on the above basis witffnin a period of three - 

months from the date. of cormunication of this order. 

(b) 	OA-15/89 

'(i) Wedeclare that the applicant is entitled to be 

granted one advanceincrement for-each completed 

year of ,his military service in equivalent grade. 

in fixing his pay in the post of Postal Assistant 

, 	

• 	 . 	
• 
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with effect from 5.5.1982 if thd minimum of Rs.260/-

of the payscale of Postal Assistant together with 

unignorable part of his pension does not exceed the 

last pay drawn by him in the Armed Force. The 

ignorable part of his pension as indicated in the 

instructions of 1964, 1978 and 1983 (Annexures V' 

V_A, VI) has to be excluded to reckon whether any 

'undue hardship' is caused to the applicant by 

fixing his re—employment pay at the minimum of 

his pay scale in the post of Postal Assistant as 

contemplated in the sub—para(b) of the first para 

of the Office memorandum of the ministry of 

Finance dated 25th November 1958 (Annexure Iv). 

The impugned orders atAnnexures A-2 dated 4.9.1966 

A-10 dated 30.1201985, A-14 dated 5th July 1988 and' 

also clarifactory tJ.0. note.s of Department of 

Personnel and Training No.1627—Esst.(Pay—II)/85 

'dated 17.9.1985 and 21 .7.'86 are set aside to the 

extent tjtbt they are contrary to the aforesaid 

• declaration. 

• 	c-v 
(ii) We direct that the pay of the applican4should be 

fixed on the above basis within a period of three 

months from the date of communication of the order. 

There will be no order as to costs. 

A copy of the judgment should be ped on the 

files of bothcases; OA-3/89 and OA-15/89. 

(A.V. Haridasan) 
Judicial member 

(s.P. muke ji) 	f Vice Chairman 

30.311990 
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oRo ER 

Shri S.P Nukerji.Vice—Chäirmafl 

Since common questions of law, facts and reliefs 

are involved in these two applications, filed under 

Section 19 of the Administrative Tribunals Act by two 

Ex—servicemefl reemployed in civilian posts, thy.are 

being dealt with by a common order as follows. 

* 	 2. 	In the first application,O.A No.3/89, the applicant 

(hereinafter referred to as 'first applicant') who has 

been reemployed as Postal Assistant under the Post Master 

General, Kerala Circle, has prayed that the impugned 



- 	 order dated 8.9.86 fixing his pay at Rs.260/- in the 

scale of' f.260-48O with effect from 29.11.83 and at 

Rs.268/- with effect from 1.11.84 and the 0,11 dated 

5th July, 1988 fixing his pay at the minimum of the pay 

without any advanc'e increments 
scale at Rs.260/-Lon the ground that this pay plus pension 

cv- 
end pension equivalent of gratuity is more than the last 

pay of F.400/- drawn in the Army should be set aside. 

He has also challenged the circular dated 30.12.85 at 

Annexure-Vil 'clarifying 'that advance increments to' re-

employed ExserviCemefl should be given only where there 

is any hardship, i.e, when pay plus pension and pension 

equivalent of gratuity, whether ignorable or not, is 

less than the last pay drawn before retirement from the 

military. He has further prayed that in fixing his pay 

in the post of Postal Assistant from the date of his 

reemployment on 29.11.83 he should be declared to be 

entitled to advance increments for each completed year 

of his past military service. The applicant in the 

second application, 0.A 15/89,(hereiflaf'ter referred to 

as the 'second applicant') who is also an Ex-serviceman 

re-employed as Postal Assistant with effect from 5.5.82, 

in that' application dated 28.12.88,filed under Section 19 

of the Administrative Tribunals Act, has prayed that the 

impugned order dated 4.9.86(Annexure-II) fixing his pay 

at the minimum of Rs.260/- of the scale of Rs.260-480 

without any advance increments for his service in the 

Air Force and directing recovery of pension relief during 

the period of reemployment, the circular dated 30.12.85 

at Annere-X which is the same as Annexure-Vil in the 
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first application and the 0.11 dated 5th July, 1988 

without advance' increments 
fixing his pay at Rs.260/- per monttsince this pay plus 

pension and pension equivalent of gratuity was more than 

his pre-retirement pay in the Air Force, should be set 

aside. His further prayer is that he should be declared 

to be entitled to advance increments for each completed 

year of service in the Air Force with effect from 5.5.82 

when he was re-employed as Postal Assistant. The brief 

facts of the case are as follows. 

3. 	The first applicant was in the Air Force from 

4.11.65 to 30.11.80. His pre-retirement p' in the Air 

Force was .400/- per month and he was in receipt of a 

pension of ,  .187/- from the Air Force for his military 

service. The pension equivalent of gratuity was F.20.17. 

He was reemployed as a Postal Assistant with effect from 

29.11.83 in the scale of .260-8-300-EB-8-340 -10-360-12-

420-EB -480. In the Air Force he was working in posts 

equivalent or higher than the post of Postal Assistant 

for eleven years. His grievance is that contrary to 

the orders of the Government of India dated 25.11.58 

he was not given one increment for each completed year 

of military service in equivalent or higher grade , but 

his reemployment pay was fixed at the minimum of the 

increment 
pay scale at I.260/- with nextaccruing on 1.11.84 

as per Annexure-Il. He represented against this denial 

on •29.9.86(Annexure-III). His contention is that in 

•1 
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accordance with the basic instruction$contained in the 

S 	 O.fl of 25.11.58(Annexure-IV) normally the initial pay 

on reemployment is to be fixed at the minimum of the pay 

scale, but where such fixation causes undue hardship 

the initial pay may be fixed at a higher stage by granting 

one increment for every completed year of military service 

in.posts equivalent to or higher than the post in which 

one is roemployed. This O.M also provides that the 

total amount of initial pay so fixed and the gross amount 

- of pension and pension equivalent of gratuity should not 

• 	 exceed the pro-retirement pay. The applicant further 

contends that for Ex-servicemen who retired before 

attaining the age of 55 years, the Government of India 

as a policy decision directed in the order dated 16.1.64 

(Annexure-V) that military pension upto .50/- should be 

ignored for purposes of pay fixation on reemployment. 

This exemption limit was increased to .125/- of military 

pension, in the order dated 19.7.19?8(Annexure V(a)) and 

vide the, memo dated 8.2.83 (A:nnexure-VI) the entire 

military pension for Non-Commissioned officers like him 

was ordained to be ignored. Thus when he was reempioyed 

as Postal Assistant on 29.11.83the entire amount of"hjs 

pension and pension equivalent of gratuity totalling 

to Rs.207.17 had to be ignored for the purpes of pay 

fixation. If his military pension is ignored for the 

purposes of péy fixation he would be entitled to a much 

higher pay in the pay scale of Postal Assistant than the 

minimum, by earning one increment for each year's of 
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military service in equivalent or higher grade till 

* 	 the ceiling of the pre-retirement pay is reached. In 

other words, between the minimum of the p?y scale of 

Postal Assistant of Rs.260/- and the ceiling of,the pre-

retirement pay of Rs.400/- the monetary gap of Rs.140/-

would give him the Jèeuar. of counting military service 

for incrernents,e would not have got the benefit of these 

increments if this gap of Rs.140- between the minimum 

of the pay scale and the ceiling of Rs.400/- is not 
ignorable 

consumed by reckoning hisLmilitarY pension. His plea 

is that since his entire military pension stood ignored 

at the time of his reemployment, the field was clear 

for him for reckoning his military service in equivalent 

or higher grade for purposes of increment. Since, according 

to him, he had put in eleven years of service in equivalent 

or higher grades in the Air Force , his pay at the time 

of reemployment on 29.11.83 should have been fixed 

at .350/- per month which by ignoring his military 

pension would be well within the ceiling of last pay 

of f.400/- drawn by him in the Air Force. 

4. 	However, unfortunately for him the clarificatory 

orders issued by the respondents at AnnexUre-Vil dated 
for 

30.12.85 queered the pitch against the applicant/drawing 

advance increments for his military service on reemployment. 
- 	 a yardstick for ,  recognising - 

This order prerseiiibWthe hardship which would entitle 

the reemployed Ex-servicemen to get the benefit of advance 

/ 

increments for military service in accordance with the 
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as a clarification of this O.1 
o.M of 1958.. It laid dourthat where the minimum of 

the pay plus military pension and pension equivalent 

of gratuity irrespective of whetherany part of pension 

is ignorable or not, is more than the last military pay 

drawn by the Ex—serviceman , there cannot be a case 

of hardship and no advance increment would be allowed. 

Based on this 'clarification' his reemployment initial pay 

was peed down to the minimum of the pay scale of Postal 

Assistant at Rs.260/— because his case was not considered 

to be a case of hardship on the ground that this pay(Rs.260/) 

plus his military pension (.187/—) and pension equivalent 

not less but 
of gratuity(Rs.20.17/—) totalled upto Rs.467.17 which wasL 

more than his pre—retirement military pay of .400/—. 

The applicant has challenged the clarification as 

arbitrary and against the provisions of pay fixation 

of re—employed persons. According to him the general 

principle of re—employment pay is that re—employment pay 

plus pension and pension equivalent of gratuity should 

not exceed the last pay drawn. . If the pension and 

pension equivalent of gratuity are to be ignored for 
pay 

purposes of pay fixation of, reemploymefltLthere is no 

reason why the initial pay on reemployment should not 

be fixed at a stage higher than the minimum of the pay 

scale by giving him the benefit of military service 

in equivalent and higher grade so long as the ceiling 

of last pay drawn is not pierced. He has also challenged 
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the clarificatory order at Annexure—Vil as it purports 

to take retrospective eff'ect by adversely affecting his 

reemployment pay which was to be fixed long before the 

order was issued. He has also argued that even on the 

basis of the clarificatory order it cannot be said that 

the minimum of pay scale plus military pension is more 

than what he was getting last in military service , i.e, 

R.400/— because apart from .400/— he was getting free 

food, accommodation, ration, clothing and other 

facilities which he is not getting on reemployment. These 

he has quantified to be worth .1,000/— per month. His 

argument is that if these perquisites are monetisod and 

added to the pre—retirement pay of .400/— it cannot be 

said that his reemployment pay plus military pension 

is more than the last pay drawn by him and therefore 

he is better ofon reemployment than when he was in the 

military. 

5. 	The circun6 tances of the second applicant are 

more or less the same except that he was reemployed 

as a Postal Assistant on 5.5.82 i.e, before 8.2.83 when 

vide the order of that date (Annexure—Villin the second 

application) the entire military pension of Non—Commissioned 

was ordered to be ignored for fixing their pay on reemploy-

ment. When the second applicant was reemployad the 

exemption limit was .125/— of military pension vide 

K 
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the memorandum of .19.7.78(AnnexureVll). The applicant 

was working as a Combatant Clerk in the Air Force from 

10.1.67 to 31.1.82. His military pension was 

the pension equivalent of gratuity was Rs.18.25 and his 

pre—retirement pay was i.319/—. He had rendered eight 

years eleven months and twenty three days of military 

service in equivalent and higher grades and was thus 

entitled to eight increments in the pay scale of Postal 

Assistant, which would have given him an initial pay 

of reemployment of .324/—. Since from his total 

military pension or R9.188.25 9  .125/— was to be ignored 

for purpes of pay fixation, the non—ignorable part 

of pension was i.63.25. Since the last military pay 

drawn by him was Rs.319/—, his reemployment pay was 

fixed at .319/— less the non—ignorable part of 

pension of Rs.63.25, i.e, Rs.255.75. The position 

changed with effect from 25.1.83 when by virtue of 

the order dated 8.2.83(AnfleXUre"41111) his total pension 

had to be ignored in fixing his reemployment pay. Thus 

the ceiling of his reemployment pay could be i.319/-

and he could be entitled to the benefit of advance 

increments for eight years of his military service 

in equivalent or higher grades. But unfortunately 

again for him alsq because of the 'clarificatorY memo 

of 30.12.85(AflfleXUre -x) since the minimum of the pay 

/ 
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scale of Rs.260/— plus his military pension(.170/—) 

plus pension equivalent of gratuity(.18.25) totalling 

to Rs.448.25 was more than the last military pay drawn 

by him of Rs.319/— his case was not considered to be one 

of hardship and his reemployment pay was fixed at the 

minimum of the pay scale at Rs.260/—. Since the second 

applicant also has advanced the same arguments as the 

first applicant, it is not necessary to repeat them. 

6. 	The respondents In the first application have 

indicated that the question of granting advance increments 

for each year of service rendered before retirement in a 

post not lower than the post in which one is reemployed 

is allowed only wherf'ixing the initial pay at the 

minimum of the pay scale causes undue hardship. The D,G, 

Posts in his letter dated 30. 12.85 has defined hardship 

from the point where pay plus pension plus pension 

equivalent of gratuity(whether ignorable or not) is 

less than the last pay drawn at the time of retirement. 

They have argued that the policy decision in the order 

dated 8.2.83 ignoring the total military pension was not 

intended to give undue advantage to the reernployed 

pensioners. Referring to the advice given by the 

Department of Personnel and Training(ftnnexure R1(a) 
in 

of the first application), it has been stated thathe 

0.N of 25.11.1958 the concept of hardship was introduced 

to ensure that there was no drop in the total packet of 
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pay and pension on reemployment with ref'erence to pre-

retirerTent pay of a pensioner. With the 0.11 of 8.2.83 

whereby the entire pension was ignored "in almost all the 

cases the total of the gross pension together with the 

minimUm far exceeded pre—retirernent pay. In such cases, 

there was no hardship. To have allowed advance increments 

by comparing only the minimum to the pre—retirement pay 

would have entailed double and unintendad benefit. Hence 

á cOnSCiOUS decision was taken that only where pay at the 

minimum plus the gross pension fell short of pre—retirement 

pay, it could be considered a case of hardship and grant 

of advance increment could be considered". They haje 

justified giving advance increments to two Ex—servicemefl 
unlie the applicnts, 

named by the first applicant by stating thatLthey Isd not 

opted for the order of 8,2.83 of total exemption of 

pension, hence the applicant cannot claim equal treatment. 

7. 	On the second application the respondents have 

stated that the applicant opted for coming over to the 0.11 

of 8.2.83,but he was not satisfied and made a representation 

to reconsider his case • He moved the Tribunal who directed 

the D.G to consider his representation by passing a speaking 

order and a speaking order was passed at Annexure —XIV 

affirming the order dated 5.7,88 and indicating why his 

pay had to be fixed at the minimum of the pay scale. 

They have conceded that he had rendered more than eight 
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years of military service in equivalent or higher grades 

bU by allowing eight increments his pay on reemployment 

would be .324/— which would be more than the last pay 

of P.319/— drawn by him in nilitary service. Accordingly 

his pay was fixed by taking into account the non—ignorable 

part of pension and refixed at the minimum of the pay 

scale because that pay plus pension and pension equivalent 

of gratuity was more than the last pay drawn by him in 

the military.The respondents have not answered the 

point raised by the applicants that if the non—monetary 

portion of their emoluments which they were getting 

as perquisites are taken into account, the ceiling 

of the last pay drawn in military service would be 

much more than what they were gettirig in monetary 

terms. 

8 1 	We have heard the arguments of the learned 

counsel for both the parties and gone through the documents 

carefully. The short point in these cases simply put 

is this. For .reemployed persons the general principle. 

is that pay on reemployment plus gross pension should 

not exceed the last pay drawn. Where it exceeds the 

last pay drawn the basic pay on reemployment is reduced 

so that the reduced pay plus gross pension is equal 

to the last pay drawn. In certain circumstances 

the reemployed pensioners are allowed one advance 

increment for each completed year of service in equivalentL 

or higher grades rendered before retirement. But again 

the reemployment pay with advance increments plus 
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gross pension should not exceed the last pay drawn and 

4 	 to that extent the advance increments are reduced in full 

or in part. In case of Ex-servicemen who retired before 

attaining the age of 55 years, in order to compensate 

them for premature retirement and in recognition of 

their services in the Armed Forces for the protection 

of the country, part or the whole of the military pension 

has been ignored for the pUrposes of fixation of their pay 

on reemployment in civilian posts. That is ,uhile reckoning 

their pay on reemployment with advance increments for 

their past equivalent service, the ignorable part of the 

pension is not added to see whether the total exceeds 

the last pay drawn before retirement. As a result of 

part or whole of the pension being ignored, they become 

entitled to higher pay on reemployment with advance 

increments than if their pension had not been ignored. 

The respondents while accepting that part or the whole 

of pension of reemployed Ex-servicemen has to be ignored 

for fixing their reemployment pay at the minimum of the 

pay scale, have deäided that for the purposes of granting 

advance increments on the basis of their military service, 

the ignorable part of the pension also has to be considered 

and if the minimum of the pay scale plus the ignorable 

and non-ignorable part of pension exceed the last pay drawn, 

they will not be allowed advance increments even though the 

reemployment pay with advance increments plus the non-ignorable 

I 
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part of, pension (which is nil in these cases) is far 

less than the last pay drawn before retirement. The 

point at issue is whether the pension which is ignored 

for purposes of pay fixation on reemployment can be 

taken into account for denying the Ex-servicemen the 

benefit of advance increments within the limit of last 

pay drawn. 

immediately 
9 1 	We areLup  against the judgment of 

Single Member Bench of this Tribunal dated 30.9.1988 in 

0.R.I< 129/88 and others , a copy of which has been appended 

as R-1(b) with the counter affidavit dated 14th June, 

1989 filed by the respondents in the second application, 

0.A 15/89. In that order it was held that the clarif'i-

catory orders issued in 1986 and 1987 categorising cases 

of hardship being those where pay plus pension and other 

retirement benefits, whether ignorable or not, is 

-. 	less than the last pay drawn at the time of retirement 

cannot be faulted for purposes of granting advance 

increments on reemployment of Ex-servicemen. We 

respectfully and emphatically differ from the learned 

Single Member 	. For the purposes of convenience, 

the relevant part of the judgment of the Hon'ble Sing e  

Member is quoted below:- 

"10. 	The clarifications issued in the year 

1986 and in 1987 have only the effect of laying 

down what has been really meant by the concerned 

Office Memoranda. They stress that for the 

purpose of fixation of the initial pay at a 

higher stage, there must be hardship which can 

/ 
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"arise only where the pay plus pension and 

other retirement benefits, whether ignorable or 

not, is less than the last pay drawn at the 

time of retirement. The submission of the 

counsel of the applicants is that when pension 

or a portion thereof has been directed to be 
ignored by the Office memoranda of 1978 and 

1983, it should not have been taken into account 

as has been done in the clarif'icatory letters. 

I do not see any merit in the submission. Merely 

because the initial pay fixed is lower than the 

pre-retirement pay, it cannot be said that there 

is hardship, for the re-employed Government servant 

is enabled to draw pension, which when taken 

along with the initial pay that is fixed on re-

employment will be far in excess of the pre-

retirement pay. 

9 11. 	It was argued by Advocate Mr.K.R.B Kairnal 

on behalf of the applicants in O.A. 231/87 that the 

clarificatory order of 1987, oven if acceptable, 

can operate only prospectively. It was submitted 

that by a subsequent administrative instruction, 

the benefits of an earlier administrative instru-

ction cannot be deprived with retrospective effect. 

Reliance was placed on the Judgement of the 

Supreme Court in C.Singhad tie. OirectorGeneral, 

Armed Force Medical Services(AIR 1972 SC 628). 

That was a àase where the condition of service 

of an Army Officer was altered to his prejudice 

by a subsequent Army instruction with retrospective 

effect, which was held to be bad. The decision 

has no application to the facts of these cases. 

As regards re-employed pensioners, how the 

initial pay is to be fixed has been laid down 

in the 0.11 dated25.11.1958. The subsequent 

Office Memoranda issued in 1978 and in 1983 

provided for not computing portion of the 

pension or the pension in full in the matter 

of the ceiling prescribed by the O.M. of 1958. 

On the question of thefixation of pay at the 

initial stage of the scale of the re-employed 
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"post, there has absolutely been no alteration. 

So also by the later Office Memoranda, no thange 

has been made in the principle to be followed 

in fixing the initial pay at a higher stage 

in case of undue hardship. The clarificatory 

orders have only laid down what has actually 

been intended and it has been darn on consult- 

ation with the Department of Personnel & lraining. 

By no stretch can it be said that the clarifi-

catoryletters have the effectof subsequent 

instrUctions varying or altering the earlier 

instructions on the subject to the detriment 

of the re-employed pensioner.I 

10. 	First and foremost we do not agree with the 

orders of 1986 and 1987 cannot be passed as innocuously 

clarificatory in nature. Referring to the so-called 

clarificatory order dated 30.12.85 at Annexure-tJII in 

the first application, the respondents in their counter 

affidavit dated 12th April, 1989 enclosed the advice 

of the nodal Department of Personnel and Training at 

Anneure R-1(a). The relevant portion of the advice 

is quoted below:- 

" In ON dt. 25.11.1958 the concept of hardship 
was to ensure that there was no drop in the total 
packet of pay and pension on re-employment w**h 
with reference to pre-retirement pay of a 
pensioner. With the issuance of Ministry of 
Defence ON dated 8.2.83, the entire pension 
being ignored. in almost all the cases the total 
of the gross pension together with the minimum 
far exceeded pre-retirement pay. In such cases, 
there was no hardship. To have allowed advane 
increments by comparingly the minimum to the 
gre-retirement pay would have entailed double and 
uintendid benefit. Hence a conscious decision 
was taken that only where pay at the minimum plus 
the qoss pension fell short of pre-retiremen 
pay, it could be considered a case of hardship 
nd r,rnf if adtiance increment 
(Emphasis aaaeaj 

clearly 
The above willLshow that defining hardship was 	effected 

not in the process of a clarification, but in the expression 
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of 5 Conscious 	 that where the minimum of 

the pay scale an reemployment and gross pension fell 

short of the last pay drawn before retirement, only then 

granting 
hardship can be presumed for the purposes of/advance 

increment. 

11. 	If it is a conscious decision which was 

promulgated by the circularof D.G,P&T dated 30.12.85 

by established law it cannot be given effect to those 

like the applicants who had been reemployed well before 

that date. Even.the statutory rules cannot be given 

retrospective effect where it adversely affect vested 

rights. In P.J1.Agarwal and others v. State of U.P and 

others, ATR 1987(2) SC 128 9  the Supreme Court held that 

even the statutory rules framed under the proviso to 

Article 309 of the Constitution cannot be amended or 

altered with retrospective effect so as to take away 

or impair vested rights. InSyed Shamirn Ahmed V. 

State of Rajasthan and others, 1981(1) SLR 100, it 

was held that the Government is not entitled to resile 

from its own circular. The basic order of 25th November, 

1958(AnnexUre-IV in the first application) allows the 

fixation of pay of reemployed peflsiOrB rs at a higher 

stage than the minimum in the following terms:- 

" 	In case where it is felt that the fixation 
of initial pay of the re-employed officer at 
the minimum of the prescribed pay scale will 
cause undue hardship, the pay may be fixed at 
a higher stage by allowing one increments for 
each year of service which the officer has 
rendered before retirement in a post not lower 
than in which he is re-employed". 

1' 
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The above is, however, subject to the ceiling of the 

pay so fixed plus gross pension not exceeding the last 

pay drawn before retirement. The circular of the Ministry 

of Finance's dated 16th January, 1964(Annexure-V ibid) 

while raising the ignorable portion of military pension 

to Rs.50/-, states as follows:- 

Quantum of Civil/Military pension to be 
ignored in fixing pay on re-employment - The 
Government have had under consideration the 
question of raising the limit laid down at Art. 
521 and 256 of the Civil Service Regulations 
consequent on the liberalisation of pension Rules 
and the general increase in pay scales on the 
basis of the Second  Pay Commission's recommend-
ations. It has been decided that in the case of 
persons retiring before attaining the age of 55 9  
the pension as shown below may be ignored in 
fixing their pay on re-employment:- 

in the case of pension not exceeding 
Rs.50 per mensum the actual pension; 

in okhor cases, the first R3.50 of the 
pension• 	. 

Pension for the purpose of these orders 
includes pension equivalent of gratuity and other 
forms of retirement 

There is not even a whisper of an indication, that the 

ignorab'le part of pension will not be ignored in deter-

mining the pay on reemployment above the minimum of 

the pay scale. The ignorable portion of the pension 

is to "be ignored in fixing their pay on reemployment", 

which also includes the question of fixing the pay r 

higher than the minimum of the pay scale of the re-employ-

ment post. This tenor and line of policy was reiterated 

in the order dated 19th July, 1978(Annexure -V(a) ibid) 

IN 
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when the ignorable part of the pension was increased 

01 	 to Rs.125/- and in the order dated 8,2.83(Annexure-VI ibid) 

where it was increased to F.250/- for military officers 

and to the entire pension for Non-Commissiom d officers. 

The mischief of reintroducing the ignorable part of 

pension for denying advance increments on re-employment 

was perpetrated through the circular dated 30.12.85 

(nnexure-VII) in the garb of a clarif'icatory instruction 

in the following terms:- 

11  and say that the Department of Personnel and 
Training after consulting the Ninistry of Finance 
have given the following clarification about the 
mode of pay fixation of re-employed pensioner 
(Ex-servicemen) while implementing the above O.M. 
The same is detailed below: 

When a re-employment pensioner asks for re-
fixation of pay under the 1983 orders, his pay 
has to be fixed at the minimum of the scale. 
The question of granting him advance increments 
arise only if there is any hardship. Hardship 
is seen from the point where pay plus pension 
plus pension equivalent of gratuity(uhether 
ignorable or not) is less than the last pay 
drawn at the time of retirement. If there is 
no hardship no advance increment can be granted. 

3. In the light of the above decision, the 
Heads of Circles are requested to review all such 
previous case, in which the pay of the re-employed 
pensioners has been otherwise fixed under the 
aforesaid 1983 orders in consultation with their 
IFIs or by the Directorate and report the action 
taken thereof". 

Not only there was a denial of advance increments, but the 

denial was given retrospective effect. This, as we have 

stated earlier, is even otherwise against good law and 

by the Department of Personnella own showing, was not a 

clarificatory order but a conscious decision taken subse-

quent to the policy of ignoring part or whole of the 

military pension of Ex-servicemen. 
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- 	 12. 	'The theory of double benefit which the Department 

- 	. 	of personnel has adopted in their advice at Anrexure R-1(a) 

part of which was quoted in para 10 above, had already 

been considered by a Full Bench of this Tribunal presided 

over by the Hon'ble Chairman Mr.Justice •Amitav Banerji 

in a similar case of Ex—servicemen. In that case also 

the re—employed Ex—servicemen during the period of re-

employment, were being denied not advance increments but 

pension relief even on the ignorable part of pension on 

the plea that on re—employment they are getting dearness 

allowance on the notional unreduced full pay of the re- 

employment post even though their actual pay is determined 

by reducing the full pay by the amount of non—ignorable 

part of pension. By a majority judgment in T.A.K 732/87 

and others dated 20th July, 1989 to which one of us 

(Shri S.P fiukerji,Vice—Chairman) was a party, it was 

held that since the ignorable part of the military pension 

plays no part in the determination of reemployment pay, 

dearness allowance paid on the reemployment pay should 

have no effect on the relief on pension relatable to the 

ignorable part of pension and the question of re—employed 

pensioners getting double benefit of dearness allowance 

does not arise. The Madras Bench consisting of Hon'ble 

- 	 ..20.. 

/1 
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Shri C.Sreedharan Nair and Hon'ble Shri Srinivasan 

in T.Pi.K 334/87 held that since the ignorable part 

of pension is not taken into account in reducing the 

re—employment pay of the pensioners, in calculating 

the dearness allowance, the ignorable part of the 

pension does not play any part in fixation of pay 

and dearness allowance. Therefore, the situation of 

giving double benefit of dearness allowance and pension 

relief on the ignorable part of pension does not arise. 

This approach was upheld by one of us(Shri S.P mukerji, 

Vice—Chairman) and the Hon'ble Chairman. The following 

extracts from the judgment rendered by him will be - 

pertinent:- 

9. 	The position however undergoes a qualitative 
change if a part of or whole of the pension is 
to be ignored in fixing the effective pay on 
re—employment. If the whole of the pension is 
ignored, the effective pay on re—employment 
becomes equal to the pay of the post. The 
ineffective pay vanishes and the conceptual 
link between ineffective pay and pension 
completely breaks down.. The dearness allowance 
which such re—employed ex—sarvicemen receives 
is 100% related to the effective pay and no 
element of dearness allowance can be related 
to ineffective pay which he can be deemed to 
be receiving in the shape of pension, because 
there is no ineffective pay at all. The pension 
assumes an independent status untrammelled by 
the fact of reemployment and impotent to reduce 
the pay of the post. In such a situation the 
pension relief which is basically and organi-
cally related to and derived from pension cannot 
be touched by the re—employing authority. Where 
the re—employing authority cannot reckon pension 
for the purpose of fixation of re—employment pay 
it will be illogical and irrational to assume 
that he can touch the pension relief. The 
sitUation from double payment of relief on pension 
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tialso does not survive because no part of the 
dearness allowance can be related to ineffective 
pay cum pension as indicated above. 

"10. 	The same 'ratio' will apply where a part 
of pension is to be ignored for the purpose of 
pay fixation. In such a case the pay of the 
reemployment post is reduced by the amount of 
non-ignorable part of the pension yet the 
dearness allowance which the reemployed ax-
serviceman receives is given on the reduced 
pay as also on the ineffective pay which he is 
receiving as the non-ignorable part of the pension. 
The dearness allowance however does not cover the 
ignorable amount of pension because this amount 
of pension plays no part in the determination of 
the basic pay of the re-employed ex-servicemen, 
in the same manner as if he was not receiving 
the ignorable part or pension at all. Where 
the ignorable amount of pension cannot be 

reckoned by the re-employing authority, he 
cannot touch that part of pension relief either, 
which is relatable to the ignorabla part of 
pension. Thus I find that the theory of double 
payment on the basis of which the respondents 
have built up their case of withdrawal or 
suspension or recovery of relief(including 
adhoc relief) on pension of ex-servicemen during 
the period of their re-employment, will be valid 
only for the non-ignorable part of the pension 
and is wholly unwarranted in respect of the 
ignorable part of the pension't. 

The principle which was enunciated and approved by the 

Larger Bench was that if any part of the pension is to 

be ignored for the purposes of fixation of salary on 

reemployment, the ignorable part of the pension should 

be taken as'non est'as if the re-employed pensioner is 

not in receipt of the ignorable part of pension and that 

pension and relief thereon cannot be touched in the 

matter of fixation of pay and allowances on the 

reemployment post. On that basis we come to the logical 

conclusion in these cases also that if ignorable part 

of the pension is not relevant for the purpose of pay 

fixation and is to be considered to benon est'for that 

purpose it cannot be taken into account to determine 
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whether there is any hardship for the purposes of 

granting advance increments on the reemployment post. 

Since the ignorable part of pension has no nexus with 

fixation of pay on reemployient it can have no nexus 

to determine whether there is any hardship in pay 

fixation. 

13. 	Since the ignorable part of the pension is 

extraneous to the consideration of fixatiOn of pay on 

reemployment by the COnsciotis and consistent policy 

of the Government in respect of Ex-servicemen, to take 

it into account to determine whether there is any 

hardship in fixing the pay of the re-employed Ex-servicemen 

at the minimum of the pay scala will be like determining 

the hardship for the purposes of grant of advance 

increments by taking into account the ancestral property 

of the reemployed Ex-serviceman or whether he has any 

other sources of income, Since the other sources of 

income are not taken into account for granting or not 

granting advance increments to the re-employed pensioners, 

there is no reason why the ignorable part of the pension 

should be taken into account to deny him the benefit of 

advance increments by saying that, he has no hardship. 

14. 	We are impressed by 'the argument of the learned 

counsel for the applicants that apart from the last pay 

drawn in military service the applicants were receiving 

various other facilities and perquisites in kind like 
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free rations, clothing and travel facilities etc. 

which they are not getting during re-employment. If the 

monetary equivalence of these facilities are also added 

to the last pay drawn the ceiling of last pay draun 

would be much higher. Accordingly to say that reemployment 

pay with increments plus pension is more than the last 

military pay drawn, will be unrealistic as in the reckoning 

of the last pay drawn, the perquisites are not taken 

into account. If they are taken into account reemployment 

pay with increments plus pension even including the 

ignorable part cbuld be less than the last pay draun 

including the perquisites. We are not taking into account 

the real value of the military pay last drawn which will 

be much more than its monetary value because of the inflation 

factor taking away about 10% of value every year. Thus Ft.300/-

of military pay drawn three years ago will be equivalent to 

Rg.390/- if not more at present value. 

15. 	Further the criterion of hardship enunciated 

is inequitable also. To take an example, suppose there 

are two reemployed Ex..servicernefl who were before retirement 

- 

	

	from the military were holding identical posts in the 

scale of Rs.100-300-500. Suppose the first Ex-servicemafl 

retired from the military when his last pay was F.500/- and 

was granted a military pension of R.2001- . Suppose the 

second Ex-servicemafl retired from the same post but 

with a pay of Ps.300/- and was granted a military pension 
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or R5.100/—. Supposing both of them are re—employed 

inidentical posts on a pay scale of Rs.200-500. The 

first Ex—serviceman who is in receipt of a military pension 

of F.200/— will be given advance increments over and 

above Rs.200/—so that his re—employment pay can go upto 

F.500/— which 'by ignoring and not adding the ignorable pension 

of Rs.200/— will' not exceed the last pay of Fs.500/—. In accord-

ance 'with the clarification of Ministry of Finance since the 

minimum of the pay scale on re—employment, i.e,Rs.200/— with 

the pension of Rs.200/— is less than the last pay drawn 

of .500/— he will be entitled to the advance increments 

On the other hand, in case of the second Ex—serviceman 

no advance increments will be giveA to him even though 

his pension was only .100/— because this pension along 

with the minimum of the pay scale of Rs.200/— is not less than 

the last pay drawn of Rs.300/—. The above illustration 

will show that between two Ex—servicemen who retired 

from identical posts and are re—employed in identical 

posts the poorer Ex—serviceman will get pay at the 

minimum of the pay scale, while advance increments will 

be given to the more affluent Ex—serviceman. also it 

will be clear that for the second Ex—serviceman the 

order regarding ignoring his military pension of Rs.100/-

gives him no benefit at all because by the clarificatory 

order even by ignoring his military pension for pay but not 

ignoriflQ it for increments his re—employment pay would still 

be Rs.200/—'. While if this pension is ignored even for 
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. 	 assessing hardship he would have been entitled to get 
to reach the ceiling or last pay drawn. 

Rs100/— more in shape of advance incre- mentsl. It will 

al so be clear that by not ignoring the ignorable part 

of pension for the purpose of advance increments and 

hardship, the Ex—serviceman with ignorable pension would 

get the same re—employment pay as any civililan pensioner 

whose entire pension has to be taken into account for pay 

fixation. It will thus be seen that the clarificatory 

order purports to undo the policy of giving some benefits 

of reemployment pay to Ex—servicemen who had retired 

before attaining the age of 55 years. 

16. 	From the above analysis we are convinced that 

for the purposes of advance increments also, the ignorable 

part of military pension of Ex—servicemen has to be totally 

ignored . In other words, where theminimum of the pay 
only 

scale of the reemployment post plus/the unignorable part 

of military pension does not exceed the last military pay 

drawn)  the reemployed Ex—serviceman would be entitled to 

one advance increment for each completed year of military 

service in equivalent or higher posts. Since we are 

differing from the judgment dated 30.9.88 on this issue 

given by a Single liember Bench of this Tribunal in 

0.A.K 129/88 etc. (1%nnexure R-1(b)in 0.A.K 15/89), we 

direct that these two cases may be referred to the 

Hon'ble Chairman for constituting a Larger Bench for 
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a decision whether ignorable part of military pension 

S 
of re-employed Ex-servicemen should also be added to the 

minimum of the pay scale of the re-employment post aldng 

with the non-ignorable part of pension to deduce that 

- 	 the advance increments for equivalent service cannot 

be given because the total of the minimum of the pay 

scale of the re-employment pay plus ignorable and non-

ignorable gross pension exceeds the last military pay 

drawn by him as indicated in D.G(P)'s circular dated 

30.12.85 at Annexure-X of the case file No.O!\ 15/89. 

If the Larger Bench agrees with our analysis, reference 

to ignorable part of pension from that circular has to be 

deleted. 

17. 	So far as the two applicants before us are 

concerned since they were re-employed with effect from 

29.11.83 and 5.5.82 before the so called clarificatory 

öircular of 30.12.85 was issued and since we have found 

(vide para 10 supra) that this circular was not based on 

any clarification but a conscious decision, the circular 

cannot be applied to deny advance increments to the applic 

ats, so long as their pay with increments along with only 

the non-ignorable part of their gross pension does not 

exceed the last pay drawn by them before retirement. They 

will also be entitled to relief including adhoc relief on 

the ignorable part of pension during the entire period of 

W" 
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their reemployment. In the judgment dated 30.9.1988 of 

the Single Member Bench of this Tribunal, extracts of which 

have been quoted in para 9 above, held that the orders issued 

in 198687 being clarificatory in natue, the question of 

these letters being interpreted as subsequent instructions 

varying or altering the earlier instructions on the subject 

to the detriment of the re—employed pensioners does not 

arise. We haie differed with this approach in our analysis 

in paras 10 and 11 above and shown that these orders were 

as a result of a 	'conscious decision' as indicated by the 

Department of Personnel's noting copied at Annexure R-1(a) 

in the first application(OA 3/89). Thus . 	if for the 
91- 

sake of argument, it is held that for purposes of advance 

increments even the ignorable part of pension has to be 

taken into account by the instructions of 1985/87, the 

same cannot be given retrospective effect so as to deny 

the advance increments to the retired Ex—servicemen 

who had been re—employed prior to the issue of the 

- '-'-- - 

clarificatory orders. 

and 
18. 	In the circumstances/in view of the difference 

of opinion between us and the judgment of the Single 

Member Bench dated 30.9.1988 in 0.A.K 129/88 0  the 	 - 

R egistry is directed to refer the following issues 

to the Hon'ble Chairman for constituting a Larger 

Bench:- 

/ 

(a) 	Whether for the purpose of granting advance 

increments over and above the minimum of the 

pay scale of the re—employed post in accordance 
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with the O.M of 25.11. ° 58(Innexure-IV in O.A 

3/89), the whole or part of the military pension 

of Ex-servicemen which are to be ignored for 

the purposes of pay fixation in accordance 

with the orders dated 16,1.64(1nnexure-V), 

of 19.7.78(fnnexure V(a)) and of 8.2.83 

(/thnexure-VI) can be taken into account to 

reckon whether the minimum of the pay scale 

of the re-employed post plus pension is more 

or less than the last military pay drawn by 

the re-employed Ex-serviceman. 

yto 
(b) 	if 	t, i.e, if it is decided that ignorable 

pension also has to be reckoned for purposes 

of advance increments,uhether the orders 

Issued to this effect in 1985 or 1987 

can be given retrospective effect to 

adversely affect the initial pay of Ex- 

servicemen who were re-employed prior to 

the issue of these instructions. 

19. 	Since a number of cases arepePi.r where 

the aforesaid two issues are relevant, an early deii 

of the Larger Bench would help finalisation of these 

cases of re-employed Ex-servicemen. 

 

(A.v HRIDASAN) 
JUDICIAL MEMBER 

(s.P MUKERJI) 
VICE CHAIRMAN 
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considered by HOn'ble Shri G. Sreedharan Nair, presently 

Vice..Chairmari(J), Patna Bench of the Tribunal, in his 

judgement dated 30th September, 1988 while sittin as 

a Judicial Member in a batch of cases decided at the 

Ernakulam Bench (OAK-129/88 and connected matters - 

1<. Rajappan Pillai Vs. Telecommunications District 

Engineer, Alleppy, Kerala). The said judgement was 

- relied upon .by the respondents in O3/89 and OA-15/89 1  

Shri B. Ravindaran and Another Vs. Director General of 

POsts & Others,which were heard by a Division Bench 
Vice...Chairmàn(A),€- 

consisting of Ho&ble Shri S.P. Mukerjiand FIon'ble 

Shri A.V. Haridasan, Judicial Member and were disposed 

of by order dated 22.12.1989. Following the said order, 

•Shri S.P. Mukerji,while sitting as a Single Member, has 

delivered order dated 16.1.1990 in0AK-288/88 (Shri N.M. 

Raja Mohanan Nair Vs. the General Manager, Telecommunica 

tions, Kerala &. Others). A Bench consisting of Honblé 

Shri t.V. Krishnan, Administrative Member and Hon'ble 

Shri A.V. Haridasan, Judicial Member, has also considered 

the same issue in its order dated 1.3.1990 in OAK-289/88 

(shrj N. Varnadevan Vs. Union of India & Others). We 

have thus before us the order passed by Hon'ble Shri G. 

Sreedharan Nair upholding the contention of the respondents 

that the clarificatory orders issued by them in 1986 and 

1987 categorising cases of hardship being those where pay 

plus pension and other retirenent benefits, whether 

ignorable or not, is less than the last pay drawn at the 

time of retirement, carot be faulted., for purposes of 

granting advance increments of re-employment of ex-

servicemen. A Division Bench consisting of Shri S.P. 

Mukerji and Shri A.V. Haridasan, and another Division 

Bench consisting of Shri N.V. Krishnan, A,M., and 

.1 •*J• 
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ShrjA.V. Haridasari, J.M., have taken a different view. 

In view of the difference of opinion, the Division Bench 

óonsisting of Shri S.P. Mukerji, Vice..Chajrman, and 

Shri A.V. Harjdasan, J.M., have referred OA-3/89 and 

OA-15/89 to the Hon'ble Chairman 'for constituting a 

Larger Bench to adjudicate on the following two issues:- 

Whether for the purpose of granting advance 

increments over and above 	,the minimum of 
0' in accordance with the O.M.of.25.11.58, 

the pay-scale of the re-employment posts the 

whole or part of the military pension of the 

ex-servicemen which is to be ignored for the 

purpose of pay fixation, can be taken into 

account to reckon that the minimum of the 

pay-scale of the re-employment post plus 

pension, is more or less than the last 

• 	. 	military pay drawn by the re-employed ex- 

serviceman for the grant of advance incre- 

• ments on re-employment; and 

if 'Yes .', i.e., if it is decided that the 

ignorable pension also has to be reckoned 

for the purpose of admissibility of advance 

increments, whether the orders issued to 

this effect in 1985 or 1987 can .be given 

retrospective effect so to. adversely affect 

the initial pay of exservicemen who were 

re-employed prior to the issue of these 

• 	 instructions.  

" 	2 • 	The Division Bench consisting of S/Shri N.y. 

• 

	

	Krishnan and Harjdasan in OAK289/88, has referred the 

following further questions to the Full Bench for. 

/ 

• . • .4.., 
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consideration:- 

(i) 	Whether on the facts and in the circumstances 

of the case, . the question of undue hardship 

arises or not, in terms of the 1958 instruc-

tions, is an essential ingredient or step 

in the process of. fixation of pay of a 

re-employed pensioner? 

(ii). If the answer to this question is in the 

affirmative, whether the directions in 

Article 521 and Arti1e 526 of the Civil 

Service Regulations, that certain amounts 

of pension stated therein should not be 

taken into account in fixing pay on 

re-employmsit, have to be given effect 

while determining the question whethee 

undue hardship arises or not? 

(iii) 	Whether, considering the reasons given in 

the O.M. dated 16.1.1964 for granting such 

reliefs, the clarification given by the 

Department of Personnel & Training as 

referred to inAnnexure A.-6, is irrational 

and arbitrary? 

Whether the said clarification can, in 

effect, over-ride the mandatory provisions 

of Articles 521 and 526 of the Civil Service 

Regulations, the scope of which alone have 

been further amplified by the Ministry of 

Defence O.M. dated 8.12.1983 (Annexure A-1)7 

• S  3 	At the outset, it may be stated that the Government 

have issued detailed instructions on the grant of extension 

of service/re-employment to Central Government servants in 

.•.. •.s 
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O.M. N0.26012/6/87-E5tt.(A) dated 13th April, 1988 

issued by the Department of Personnel &'Training 

Swamy's Complete Manual on Establishment and 

Administration for Central Government Offices, 2nd 

Edition, Chapter 34, pages 350-361). It has been 

ôlarified in the said O.M. that reemployment of 

Military pensioners who have not reached the age of 

superannuation for Central Government employees, will 

S 

not be governed 

provided variou 

time to time in 

rendered to the 

which they j 

by the said 

incentives 

recognition 

nation, the 

OptE out o 

O.M. The Government have 

to the ex-servicemen from 

of their valuahie services 

comparative young age at 

F Military service and 

similar other factors. The Government have throughout 

drawn a distinction between the terms and conditions 

applicable to the civilian pensioners and Military 

pensioners on their re-employment in Government service. 

Article 526 of the Civil Service Regulations which deals 

with the fixation of pay and allowances of ex-servicemen, 

reads as follows:- 

"526 (a) Where a pensioner formerly in military 
service obtains employment in Civil Department 
after having 'been granted a military pension, 
and continues to draw his military pensions the 
authority competent to fix the pay and allowances 
in which he is re-employed shall in fixing his 
pay and allowances in the post in which he is 
re-employed, take into account the amount of 
pension, including such portion of it as may 
have been commuted, 

(b) Where a military officer, departmental officer, 
warrant or non-commissioned officer or soldier 
who is granted a pension under military rules 
while he is in civil employ, draws such pension 
while he is in civil employ, the authority 
competent to fix the pay and allowances of the 
post in civil employ, may, with effect from the 
date from which the pension is granted reduce 
such pay and allowances,, with reference to such 
officer or soldier by any amount not exceeding 
amount of such pension. 

0- 
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(c) In the case of service personnel who retire 
from the FOrces before attaining the ageof 55 
and are re-employed in civil posts on or after 
16th January, 1964 the pension shown below shall 
be ignored in fixing their pay on re-employment: 

in the case of pensions not exceeding 
Rs.50 per mensem, the actual pension; 

in other cases the first Rs.50 of the 
pension. 

Those who were re-employed before 16th January, 
1964 and who had opted for the above orders will, 
however, be treated as fresh entrants from, the 
date." 

4 0 	In substance, the provisions of Clause (c) 

extracted above are identical with the order of the 

Ministry of Finance No,7(34)Estt.III/62 dated 16th 

January, 1964. 

The Civil Service Regulations which were made 

some time prior to 1914, acquired statutory authority 

under Section 96B(4) of the Government of India Act, 

1919 and have been continued in force by virtue of 

Article 313 of the Constitution. These regulations 

are statutory in nature. 

Article 510 of the Civil Service Regulations' 

provides that when a person who was formerly in civil 

or military employment of any Government in India, 

obtains re-employment, whether temporarily.or permanently, 

in Government service or in the service of a 'local Fund, 

it shall be incumbent on him to declare to the appointing, 

authority the amount of gratuity, bonus or pension granted 

to him in respect of previous employment. The authority 

re-appointing him shall specifically state in the order 

of reèmploymeit whether any deduction is to be made 

from pension or salary as required by the rules contained 

in Chapter X)a and shall' communicate a copy of the order 

.. .. .7.., 
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to the Audit Officer. The Government of India have 

issued administrative instructions under Article 510 

which are of a supplementary nature. These instructions 

are contained in the Ministry of Finance Memoranda 

Nos. 8(34)/Estt.III./57 dated 25th November, 1958 (Annex.IV 

in OA_3/89), No.F5(4)_E.III(B)/77 dated 19th July, 1968 

(Annex. V_A in OA-3/89) and 	 dated 

8.2.1983 (Annex. Vim OA_3/89). In the reference before 

the Full Bench, we are concerned with the interpretation 

of the aforesaid decisions of the Government of India. 

7. 	Paras. (b) and (c) of the 1958 instructions which 

are relevant in thepresent context, read as under:- 

"(b) The initial pay, on re-employment, should 
be fixed at the minimum stage of the scale 
of pay prescribed for the post in which an 
individual is re-employed. 

In case where it is felt that the 
fixation of intial pay of the re-employed 
officer at the minimum of the prescribed 
pay-scale will cause undue hardship, the 
pay may be fixed at a higher stage by 
allowing one increment for each year of 
service which the officer has rendered 
bef ore retirement in a post not lower 
than in which he is re-employed. 

(c) In addition to (b) above, the Government 
servant may be permitted to draw separately 
any pension sanctioned to him and to retain 
any other form of retirement benefit for 
which he is eligible, e.g., Government 
contribution to a Contributory Provident 
Fund, gratuity, comiuuted value of pension, 
etc., provided that the total amount of 
initial pay as at (b) above, plus the gross 
amount of pension and/or the pension 
equivalent of other forms of retirement 
benefit, does not exceed:- 

the pay he drew before his 
retirernent (pre-retirement 
pay), or 

Rs.3,000/-, whichever is less." 

8. 	As already pointed out, the 1964 instructions 

provided that in the case of persons retiring before 

fl 



attaining the. age of 55, the pension as 

may be ignored in fixing their pay on r 

W. In the caseof pension not 
exceeding R_s.50 per mensem, 

.(j) In othercase.s 

shown below 

-employment:. - 

The actual 
pension 

The first 
Rs50 of the 
pension. 

Pension for the pu'pose includes pension equivalent 

of gratuity and other forms of retirement benefits. 

The ignorable portion of pension of Rs.50/_ was 

increased to Rs.125/... per mensem by the 1978 instructions 

taking into account the liberalisation of the Pension •  

Rules and the general. increase in the pay-scales on the 

basis of the Third Pay Commission 4 s recommendations. It 

was provided that in the case. of persons retiring before 

attaining the age of 55, the pension as shown below may 

be ignored in fixing their pay on re-employment:- 

(1) In the case of pension 	•.. The actual 
not exceeding Rs.125/ 	 pension 
per mensem  

(ii) In other cases 	 . ... The first 
Rs,125/... of 
the pension. 

It was also clarified that pension for the purpose 

includes pension equivalent of retirement benefits. The 

1978 instructions were to take effect from 19th July, 1978. 

The 1983 instructions were issued whereby the 

ignoràble portion of pension of ex-servicemen was 

increased from Rs.125/- to Rs,250/- per mensem in the 

case of service officers, and the entire pension in the 

case of personnel below commissioned officer rank, retiring 

before attaining the age of 55 years. It was also provided 

- 

	

	that the peflsion for the purpose includes pension equivalent 

of gratuity and other forms of retirement benefits. 
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The learned counsel f Or the applicants who 

appeared before us, submitted that the practice of 

ignoring a portion of pension of ex-servicemen while 

fixing their pay on re..employment, has been followed 

by the Government for several years,from 1964 to 30th 

December, 1985. There has been a progressive liberali-

sation of the igriorable portion of the pension, i.e., 

from Rs.50/_ to Rs.125/- and from Rs.125/- to an 

unlimited amount in the case of non-commissioned officers 

and upto the first Rs.250/- in the case of other officers. 

On 30.12.1935, the Directorate General, P & T, 

issued a circular letter with reference to the 1983 

instructions wherein it was stated that the Department of 

Personnel & Training, after consulting the Ministry of 

Finance, had given the following clarification about the 

mode of pay fixation of re-empl,oyed ex-servicemen while 

implementing the 1983 instructions:- 

"when a re-employed pensioner asks for 
re-fixation of pay under the 1983 orders, 
his pay has to be fixed at the thiñimum of 
the scale. The question of granting him 
advance increments arises only if there is 
any hardship. Hardship is seen from the 
point whether pay plus pension plus equi-
valent of gratuity (whether ignorable or 
not) is less than the last pay drawn. at 
the time of retirement. If there is no 
hardship, no advance increment can be 
granted." 

Thereafter, the respondents adopted the advice. 

of the Department of Personnel & Training and have 

fixed the pay of ex-servicemen on the basis of the 

said advice. This has resulted in fixing pay at the 

lower minimum pay than had been given to them earlier 

and thereby involving recovery of huge amounts from 

them. The respondents have also relied upon a further 

. . . . 10. 00 
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clarification given by the Department of Personnel & 

Training on the question of fixation of. pay. of ex-

servicemen in the context of the 1983 instructions, 

Reiterating their earlier stand, the Depart-nent of 

Personnel & Training have stated that the question of 

allowing full ignorance of pension as well as protection 

of pre-retirernent pay did not arise, as the same would 

place a re-employed pensioner at an inordinately 

advantageous position vis-a-vis a direct rectuit. According 

to them, the position was different when only a fraction 

of pension was ignored upto the year 1978, which could 

be ignored as an income and pay could be fixed by comparing 

the minimum together with the reckonable amount of pension 
pre- -----  

to theLretjrement pay and where the former fell short of 

the latter, advance increments could be considered. But 

once the entire elements of pension and pension equivalent 

of gratuity were ignored for pay fixation, the concept of 
into 

hardship had to be determined aEresh,takingaccoun-t the 

changed circumstances. It was only the 1958 instructions 

that laid down the principle of hardship and the subsequent 

instructions where quantum of ignorable pension had been 

enhanced from time to time, did not touch on hardship. 

It the 1958 instructions, the concept of hardship was 

to ensure that there was no drop in the total packet of 

pay and pension on re-employment with reference to 

pre-retirernent pay of a pensioner. With the issuance 

of the 1983 instructions, the entire pension being 

ignored in almost all the cases, the total of the gross 

pension together with the minimum far exceeded pre-

retirement pay. In such cases, they were of the view 

that there was no hardship. To have allowed advance 

. . . . 1 1. 0 
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increments by comparing only minimum to the pre-

retirement pay, would have entailed double and unintended 

benefit. Hence, a conscious decision was taken that only 

whete pay at the minimum plus the gross pension fell short 

of pre-retirernent pay, it could be considered a case of 

hardship and grant of advance increment could be considered. 

It is true that the instructions issued in 1964, 

1978 and 1983 did not touch on hardship. To our mind, 

under the 1964 instructions, pension to the extent of 

Rs.'50/_ was ignorable to judge hardship in fixation of 

pay of ex-servicemen on re-employment. The enhancement 

of the ignorable portion, of pension was by way of 

liberalisation having regard to the increase in the cost 

of living and it cannot be contended that the Government 

was not conscious of the factor of hard ship while issuing 

the said instructions. The learned counsel for the 

respondents had no explanation to offer in this regard. 

The respondents have also not produced before us the 

relevant files containing the policy decision takn by 

them in 1985 pursuant to which the impugned orders have 

been passed contrary to the provisions of the 1983 

instructions. 

. There is also another aspect of the matter. The 

clarifications issued by the Department of Personnel and 

Training in 1985 and'latér are not consistent with the 

orders issued in 1964, 1978 and 1983 and as such, they 

cannot have any retrospective operation so as to preju- 
interests  Gh- 

dicially affect the 	 ,ex-servi:Cemefl. to 

XmftxA the benefit of fixtion of pay in accordance 

with the earlier instructions. Administrative in structions 

cannot be issued with retrospective effectso as to 

adversely affect persons who have enjoyed any benefit 

under the law or earlier instructions issued thereunder. 

(Vide Dr, (Mj55) Subhash Kaushal Vs. State of Punjab, 
1982 (i) SLJJ 684 (Pb. & Haryana); R.R.Rajasekharan 
Vs Union of India, 1986 (2) SLJ (CAT) 132 and 
P.W. Agarwal & Others Vs. State of U.P. & Ors., 
A.T.R. 1987 (2) Sc 121). 

I 
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18. 	To our mind, the instructions issued in 1964, 
1978 and 1983 supplement the relevant provisions.of the 

Civil Service Regulations discussed above. The clan-

ficatory orders issued in December, 1985 and thereafter, 

run counter to the main provisions of the said Regulations 

as well as the instructions issued thereunder. Such 

clarificatory orders cannot over-ride the statutory 

provisions or instructions issued thereunder which also 

have equally binding force. In this context, reference 

may be made to, the obervations of the Supreme Court in 

Union of India Vs. Tulsi Rip Patel, 1985 (3) S.C.C. 398 

at 500 that "Executive instructions stand on a lower 

footing than a statutory rule, for they do not have the 

force of a statutory rule." In P.D. Agarwa].  V5.  State 

of U.P., A.T.R., 1987 (2) S.C., 121 at 128, the Supreme 

Court has observed that while the Government has got the 

power to make, rules and amend them retrospectively, such 

retrospective amendments cannot take away the vested 

rights. In J.R. Raghupathy Vs. State of.Andhra Pradesh, 

1988 (4) S.C.C. 364, at 372 and 387, the Supreme Court 

has observed that guidelines issued by the Government 

which are in the nature of administrative instructions, 

do not have statutory force and that the Court can 

intervene where the decision of the. Government is 

reached by taking into account factors that were legally 

irrelevant or by using its power' in a way calculated to 

frustrate the policy of the enactment. In the instant 

case, this is what the respondents have actually done, 

asby the clanificatoryorders issued in 1985 and 

thereafter, they have sought to frustrate the policy 

embodied in Article 526 (c) of the Civil Service 

Regulations and the administrative instructions issued 

thereunder in 1964, 1978 and 1983. 

OG- 
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In the light of, the foregoing, we hold that the 

fixation of pay of ex-servicemen on their re-employment 

in..GOvernment service, will have to be on the basis of 

the instructions in force at the relevant time before 

the clarifications were issued by the Department of 

Personnel & Training in 1985. We further hold that the 

clarifications issued by the Department of Personnel 

will have no retrospective operation so as to prejudicially 

affect the .pay already fixed in respect of ex-servicemen 

who were re-employed before the Issue of such clarifica-

tions. We also are of the opinion that the respondents 

will not be justified in effecting any recovery from the 

ex-servicernen on account of the alleged over-payments 

consequent upon the receipt of the clarifications from 

the Department of Personnel & Training. 

The learned counsel for the respondents drew our 

attention to the Central Civil Services (Fixation of Pay 

of re-employed pensioners) orders, 1986, which came into 

force on 1st July, 1986. We do not propose to consider 

the 'same as they are not relevant to the case of the 

applicants before s who were re-employed prior to the 

said date. The administrative instructions of 1964, 1978 

and 1983 which were of a beneficial nature, call for a 

liberal interpretation as the Government itself is 

committed to the task of welfare of ex-servicernen. While 

interpretin such a beneficial provision like the one 

embodied in the adninistrative instructions issued in 

1964, 1978 and 1983, we are inclined to lean on the 

interpretatiori which is more advantageous to the 

employees concerned in respect of whom they have been 

issued rather than on a narrow construction of the said 

provisions canvassed before us by the respondents. 

. . . . . 1 3. . 
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In the light of the foregoing discussions, the 

questions posed to the Full Bench in OA.-3/89, OA-15/89 

and OAK-288/88, are aflswered-as follows:- 

We hold that for the purpose of granting 

advance increments over and above the 

minimum of the pay-scale of the re-employed 

post in accordance with the 1958 insructions 

(Annexures IV in OA-3/89), the whole or part 

• 	of the military pension of ex-servicemen 

which are to be ignored for the purpose of 

pay fixation in accordance with the instruc- 

tions issued in1964, 1978 and 1983 (Annexures 
• V. V-a, and VI, respectively), cannot be 

taken into account to reckon whether the 

• 	minimmi of the pay-scale of the re-employed 

• 	post plus pension is more or less than the 

last military pay drawn by the re-employed 

\ 
\ (b) The orders issued by the respondents in 

1985 or 1987 contrary to the administrative 

instructions of 1964, 1978 and 1983, cannot 

be given retrospective effect to adversely 

affect the initial pay of ex-servicemen who 

were re-employed prior to the issue of these 

instructions. 

The questions posed to the Full Bench in OAK-289/88 

are answered as follows:- 

(i) to (iv) 

c f- - 
retro.specti ye-
ly- 

The provisions of the Civil Service Regulations 

are statutory in nature and the instructions of 

1964, 1978 and 1983 have been issued by the - 

Government under the said Regulations and supple-.. 

ment the provisions of the said Regulations. The 

clarifications issued by the respondents on 

30.12.1985 and subsequent dates, cannot over-ride 

the earlier instructions issued in 1964, 1978 and 

1983L. The purported modification of the earlier 

instructions on the subject will have only 

prospective operation 

hi 
/ 
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23. 	The reference to the Full Bench is answered 

on the above lines. Let the Benches concerned deal 

with these O.A5 and similar O.As in the light of the 

oservations in this judgernent. 

(N. Dharmadari) 	(P.K. Kartha) 	(B.C. Mathur) 
Mernber(Judicjal) Vjce_Chajrrnan(J) 	Vjce_Chajnan(Adrn.) 

The Judgment is pronounced in open court 
on behal?of, 	the Larger Bench by 
Hon'ble Shri N.Dharmadan, Judicial Member. 

(N.D. rmadan) 
Member(Judicial) 
13.3.1990 
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