IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No. 293 of
TOORXRE. 1990,

g. 021992

DATE OF DECISION ’2

T.J.Mathew Appl'icant,((a’)/

P,Sivan Pillai

Advocate for the Applicant y{{

Versus

Union of India representedpespondent (s)
by General Manager,
Southern Rallway and others

___ Mr MC Cherian/MR,TA Rajan Advocate for the Respondent (s)
ané Mrs., Saramma Cherian

CORAM :
The Hon'ble Mr. S.P.Mukerji - Vice Chairman
S and
The Hon'ble Mr. A,V,Haridasan « Judicial Member
1. Whether Reporters of focal papers may be allowed to see the Judgement?“f/\q
2. To be referred to the Reporter or not ? pa .
3. Whether their Lordships wish to see the fair copy of the Judgement7M
4,

To be circulated to all Benches of the Tribunal ? Ny
JUDGEMENT

(Hon'ble Mr.S,P.Makerji,Vice Chairman)

In this application dated 5.4.90 filed under

Y

Section 19 of the Administrative Tribunals Act the s plicant
who has been working as Leave Reserved Assistant Station

Master under the Southern Railway has challenged the impugned

order dated 18.4.39 at Annexure.A,7 rejecting‘his repre-
seﬁtatioﬁ for stepping upvhis pay to the level of his -junicrs,
He has prayed that the respondents be directed to fix his

pay in the scale of.Rs.425-64O with retrospecﬁive effect

from 1.8.82 or 1.8.83 or 28.4.84 as approprigte.

2 The brief ‘facts of the case are as follows.

While the applicant was working as Relieving Assistant

%V Station Master in the scale of Rs.330-560 he was 31spended
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on 13.8,83 ané was served with a charge-sheet on 18.8.83.

The enquiry was completed on 22.12.83 and the enquiry

report submitted on 9.1.84., The suspension was revoked

‘on 14.4.84 and the order of'puniéhment was passed on

_28.4.84'feducing his pay to the lowest stage at Rs.

33C for a period of two years without effect of post-
poning his future increments., While the disciplinary
proceedings were pending,on 5.12.83 (Annegure.A,Z) the
épplicant along with other Assistant Station Masters in
the scale of Rs,330-560 was promoted to 6fficaté in the

scale of Rs.425-640 against Release Vacancies. The

promotion was to take effect’ fromthe date the prémoteé%ﬁ

o, .

assumed higher responsibilities," It was also mentioned

in\thelsame order that the promogion would be subject
to the condition thatvﬁhe_prdmdtée has not been pléged
under suspension or no depértmental'proceedings had been
ihitiated agaiﬁét him. It was also meﬁtioned in'the
same order “that the pfoﬁo&ﬁéf‘yﬁli continue wherever
they are in the same.cépacity and the same nature Of
duties uﬁtil.ﬁlrther‘orders purely as a temporafy arrang-'
ment™., They are advised that they -are liable for trans-
fer‘outgfﬁe present station on short notice when the
redisﬁribution of higher grade posts.is finalised,’
According to the appliéant/the penalty vide Ahnexﬁte;A.3
order was made effective from>3.5.84 and the period of

penalty was over by 3.5,86. . Vide order dated 19.6.86

\ at Anneﬁure.A.4 the applicant was transferred as Leave

Reserve Assistant Station Master in the scale of Rs,
325-640 %g Saleﬁ. He joined thg pésﬁ on 17.8.86 in the
revised scale of Rs.1400-2300. In October, 1988 when
he came to know that he was drawing less pay in that
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scale than many of his juniors, he filed a repre-
sentation‘dated 28.10.88 at Annexure.A,5 éraying that
his Salary may be stepped up on par.with his juniors.
This was followed up by anotier represgntation<iated
19.3.89 at Annexure, A,6, These two-representations

were rejected by the impugned order at Annexure.A.7
§nthe ground that"during the ?unishment period from
1.8.82 to 2.3.86 you were not eligible for pfomotion‘
to the scale of Rs.425-640.“ and no junior to his

was promoted between 3.5.86 and-19.6.86 when he took
~over the highér post and since all the ASMs referred

~ ¢o in his represéntgtion’were prbmoted to the scéle

of Rs.425-640 prior to his becoming free from penalty
hié Cclaim of parity of pay with themcannot be accepted.
The applicant haé argued that in accordance_with the

order dated 29.7.83 on restructuring at Annexure.A.l

' the staff will be eligible to draw pay in the higher
; :0- v

grade with e ffect from 1983 wih the bengfitlof proférma
fixation from.l.8.82; Since the g plicant was promoted
against a vacancy which arose according to him directly
out of'tﬁe upgradation and since as on 1.8.32 thereygg

disciplinary Case pending against him nor was he under

any ¢isqualifications for promotion except a penalty

of withholding of anual increments of 15 months to

take effect from 1,8.82 he should have been promoted
"to t he higher grade with effect from 1.8.32 and his
ianemants in the higher grade‘withhe&d by the penalty
ordér; He has also referred to the text of the promotion
.order at’Ahnexure.A.zrwhereby the promoteés were .
allowed to éontinue in their existing post even on
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promotion till their transfer to hig@er posts, to
argue that his defacto date bf agsuming #m the highér
post should be from 14.4,.84 (whe;/the suspension wés
revoked). He has fur£her a}gued that in ény case since
petween 9.8.34/28.4.84 and 2.5.84 there was no enquiry
ﬁending or any penalty.in operation, he should have been

- fitted in the higher scale atleast from B.4.84 and the

denial of promotion vide Annexure.A,2 order is'illegal.

3. In the counter affidavit the feépondénts have
arguedvthat since his juniérs Were prombted'in'necember,
1283 or sd and the caﬁse of action arose in 1983 but
the applicant made a representatlon only 5 years later
.on 58 10 38 at Annexure.A, 5 and .another reprggentatlon
on 13.3. 89 which being time barred, cannot give anyA
.tltle to the aoplicant We are not able to accept this

opplicomt-
argument of the respondents because the Lhas 1mpugned the

rder dated 18.4.89 at Annexure.A.7 rejecting his repre-
sentations. His cause of action in the application arises
out of this orﬁer and ﬁherefore this‘application<:anno£

be stated to be time barred.. | |

a; - . The reséondents have also‘refefred to the
répreéentation of the applicant dated 16.6.86 in which
he éought promotion on the expiry of the penalty period
Qf'2;5.86, 'They have argued that.the applicént is
estopped by acquiescénce to question‘his'non-promotion
‘prior to 2.5,86. They have C}arifiéd‘that since there
were 283 Station Masters in the scale of Rs.425-640

as on 1.4.82 and the last person had been promoted on
28,.2.82, the applicént cannot claim promotion to Ré.

" aads | . -

425-640,as a result of the restructuring orders. Fe
‘can be pgﬁmoted only inihe resultant vacancy which accrued

after 1.8.82 on promotion of his seniors)to the higher

grade due to restructuring., They have also pointed out

1
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that
/none of them had been given proforma promotion to higher

grades with effect from 1.8.82/1.8.83. His immediate
senior (item No,.75 in Annexure.A,2) was given promotion
to the scale of Rs.425~640 on 6.2.83 and his pay also

was fixed strictly on thHat basis, Accordingly the
S
applicant cannot claim proformavpromotion with effect

from 1.8.82. They have further spated’tﬁat the applicant
was undergoing an earlier penalty of withholding of
increments for 15 months starting from 1.8.82'and before
the expiryrof that pénalﬁy, he was placed under suspension
with e ffect from 13.8.83. Thus at the ‘time of promotion
order at Annexure.A.2 the applicant wa$ under éuspension

- and a chargesmemo 'for major penalty was pending against

g?im. He was thus not entitled to get any\promotion till
the expiry'cf his secona penalﬁy. He was given the

_earliest chance of p:omotion immediately éftér ﬁhat date,
Having accepted this promotion from 1986 he cannot claim
pre—dating‘his promﬁtion. The reduction of his pay was -
as a result of the imposition of the penalty and thus

he cannot claim pa;ity with tﬁe pay of'his juniors on
.his promotion td the higher scale,

5. , | In t he rejoinder the applicant has' argued that
i1f posts are,upgrgdedvdue'to restructuriﬁg the question
of Release Vacancies does not arise. - He has referred

-ﬁa éhe Railway Board's>lettensof 1.6.71 and 22.11.71
directingrthat the penalty of withholding of increm nts
should be operated in t he higher grade aftér promoting -
the employee. He has also referred to the Railway Board's
- letters dated 25,1.72 and 10.1.74 according'to which
when a.person is awarded the majbr penalty including
‘reduction to lower stage, his Case should be referred to

‘the competent aut hority for consideration whether he is
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suitable for promotion in spite of. the penalty
imposed on him, If he considered suitable for promotion
his case for promotion and fixation of pay should be

dealt with in the same manner as that a person Who is

awarded a minor'penalty ie., he shpuld be promoted

in his turn reverting the junior-most person if nece-
ssary ard -his pay .fixed under the normal rules. In
case he is considered to be unsuitable for promotion

| his case should be referred to the next higher aut hority,
The applicént has argued ﬁhat after finalisation of
~the disciplinary proceedings.vthe competent authority
did not consider him unsuitable for pni@otion and thus
withholding his promotion is irregular; "

6. We have heard the arguments of the learned
counsel for both the éarties and gone thQOugh.the.
documents carefully, The main quéstion is whether
‘during the pefiod of éurrengy 6f punishmeht, the

gpplicant could be promoted or not. The applicant‘

was undérgoing a penalty of withholding of increments
.for 15 months stérting frém 1.8.82. Before the expiry
of this period he was put'undér suspension w%th
effect,froﬁ 30.8.83 and another penalty was imposed
on him operativé from 3.5;84 to‘3.5.86, Between
1.11.83 and 3.5.84, however, no penalty was current
~though disciplinary proceedings which resulted in
reduqtion in pay for two yéars w%f.g:ing on between
18¢8.83vwhen he was Charge-sheeted and 28.4.84 when
the order < punishment\was passed reducing his pay
£0 the minimum of the pay scélé for .é period of two

years. Accordingly the promotion order dated 5.12.83;
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could not be operative for him in view of the following

condition indicated in para 2 of that order:

"Their promotions is subject to the condition that-

There are no prima facie cases against them as
‘a result of fact finding enquiry or otherwise
and they have not been placed under suspension
or no departmental proceedings have been
initiated against them or there are no propesal
to initiate proceeding at an early date or
" they are not undergomn~ any penalty debarring -
them from promotion.'

Additionaliy since from 1.8.82 to 1.11.83 the earlier
pehalty was current he @Q%%dtﬂgﬁ_be given notional
promotion also with effect frém 1.8.82 and-between 3.5.84
.tano 3.5.86 whent:he second henalty was current The

Hon'* ble SupremeCourt in thelr judgmert dated 20 11.91
in Civil Appeal No.4718/91 consxdered the question of
withholéing of promotion duringi:he qurrénCy»of a

penalty in case of a Postman, He was successful at

the test for promotion as POStal ASSlutant but before
(

‘the order could be issued he was_found grilty in &
disciplinary proceedings and was punished by withholding

of increment in szlary for a period of 18 months. As
/ : )
a result of this penalty the decision to promote him

was not implemented. The Tribunal in an application
thal
- filed by him held,the denial of promotion to hlm durlng

the gerlod of currency of punishment amounts to second
punishmént which is not permissible, Over-ruling the
Tribunal the Hon'ble Supreme Court in the aforesaid

Civil Appeal held as follows:
_ .

"We have considered the matter closely and
in our opinion the view taken by the Tribunal
both tn the impugned judgment and in the
"earlier decisions holding that as a result of
the provisions of Rule 157 forbidding the Y
promotion of a State employee during the
currency of the penalty results in a second
punighment is not. correct. There is only one
punlshment visiting the respondent as a result

o
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of the conlusion reached in the disciplinary
proceeding leading to the withholding of
increment, and the denial of promotion during
the currency of the penalty is merely & con-
sequgntial result thereof,  The view that a
Government servant for the Leason that he

. is suffering a penalty Or adisciplinary pro-
ceeding cannot atthe same time be promoted
to a higher cadre is a logical one and no
exception can be taken to Rule 157. It is not
correct to assume that Rule 157 by including
the aforementioned provision is subjecting the’

Government servant concerned to double jeopardy.
We do not find any merit in the argument that
there is no justification or rationale behind
this policy; nor do we see any reason to condemn
it as unjustified, arbitrary and violative of
ArticCles 14 and 16 of the Constitution of India,
On the other hand, to punish @ servant and at
the same time to promote him during . the currency
of the punishment may justifiably be termed as
self-contradictory. The impugned judgment is,
therefore, set aside.

(emphasis added)

In view of the aforesaid ruling of the Fon'ble Supreme
Cor t the applicant cannot claim .promotion between

1.8.82 and 1.11.83 and 3.5.84 and 3.5.86.

7. ) Even’otherwisg)the appliCént cannot claim
promotion to the grade of Rs,425-640 with effect from
1.8.82 because there were a 1arge number of persons'

senior to him working either in that scale or Rs,425-640

or inthe lower scale of Rs.330-560 who had to be

accommodated in the vacancies arising directly out

of restructuring before the applicant could be given

. promotion against such a post with effect from 1.8.82., -

The respondents have cleariy stated that there was

no post directly resulting ffom restructuriﬁg in t he
higher scale‘which was availab;e to the applicant after
accommodating his seniors for notional pmo motion .from'
1.8.82. As aimatter of fact persons even senior to t he
applicant had to be accommodated against vacancies

result ing from promotion of their seniors. These

.00.9
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resultant vacancies could not be ante-dated to 1982..

The e rson immediately senior tO the applicant Shri

Kaladharan was thus accommodatéd in a resultant

vacancy with effect from 6,12.83, Thus the applicant

cannot claim notidnal promotion due to restructuring

1t

with effect from 1.8.82 even if no penalty or disci- -

plidary proceedings had been going on against him,
It also appears to us tha£ having accepted the position

of his non-promotion in his representation dated 16.6.86
(Exbt.R.1) and claiming promotion after the currency

of the second penalty was over, t he applicant cannot

at this stage reopen the question of his promotion
from 1.8.82, - |

8. ~ In the facts and circumstances, we see

no merit in this application and dismiss the same

to costs.

a <§%CL
: P T it
(A X7 HAR IDAKAN) (S «P .MJKERJI)
' UDICIAL MEMBER VICE CHAIRMAN
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