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ERNAKULAM BENCH 
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DATE OF DECISION 	
02 

T.J.Mathew 	
•.. Appiicant4'  

P.Sivan Piilaj 	 Advocate for the Applicant 

Versus 

Union of India repreEentedR e spofl d en t (s) 
by General Manager, 
Southern Railway and others 

Mr,IC Cherian/I4TA RajL Advocate for the Respondent (s) 

CORAM 	
and Mrs,Sararnma Cherian 

: 

The Honble Mr. S.P.Mukerji 	- Vice Chairman 

and 
The Hon'ble Mr. A.V.FIarjdasan - Judicial Member 

.7 

Whether Reporters of local papers may be allowed to see the Judgement ? -i 
To be referred to the Reporter or not ? tA 
Whether their Lordships wish to see the fair copy of the Judgement ? N - 
To be circulated to all Benches of the Tribunal ? 

.lHflcrriwrsJT 

(Hbn'ble Mr.S.P.1&ikerj i,Vice Chairman) 

In this application dated 5.4.90 filed under 

Section 19 of the Administrative Tribunals Act the Epplicant 

who has been working as Leave Reserved Assistant Station 

Master under the Southern Railway has challenged the impugned 

order dated 18.4.89 at Annexure.A.7 rejecting his repre-

sentation for stepping up his pay to the level of his juniors. 

Fb has prayed that the respondents be directed to fix his 

pay in the scale of Rs.425-640 with retrospective effect 

from 1.8.82 or 1.8.83 or 28.4.84 as 	Propriate. 

2. The if:facts of the case are as follows. 

While the applicant was working as Relieving Assistant 

Station Master in the scale of Rs.330-560 he was sispended 
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on 13.8.83 and was served with a charge-sheet on 18.8.83. 

The mquiry was completed on 22.12.83 and the enquiry 

report submitted on 9.1.84. The suension was revoked 

on 14.4.84 and the order of punishnent was passed on 

.28.4.84 reduCing his pay to the lowest stage at Rs. 

330 for a period of two years without effect of post-

poning his future increments.. While the disciplinary 

proceedings were pendingon 5.12.83 (Annexure.,A.2) the  

applicant along with other Assistant Station Masters in 

the scale of Rs.330-560 was promoted. to officate in the 

scale of Rs.425-640 against Release Vacancies. The 

promotion was to take effct"from the date the promote 

assumed higher responsibi1ities.' It was also mentioned 

in the same order that the promotion woUld be subject 

to the condition tht.e promotee has not been placed 

under suspension or no departmental proceedings had been 

initiated, against him. It was also mentioned in t he 

same order tithat the porot's. will continue wherever 

they are in the same.capacitY and the same nature of 

duties until f.jrther orders purely as a temporary arrang-

ment. Tey are advised that they are liable for trans- 

of ,  
fer out/the present station on short notice when the. 

redistribution of higher grade posts.is  

ccord,ing to t he apl icant' the penalty vide Annexure 3 

order was made effective from 3.5.84 and the period of 

penalty was over by 3.5.86. Vide order dated 19.6.86 

at Annexure.A.4 the applicant was transferred as Leave 

Reserve Assistant Station Master in the scale of R5, 

.425640 at Salem. 14 joined the post on 17.8.86 in the 

revised scale of R.1400-2300'. In Octoher, 1988 when 

he came to know that he was drawing less pay in that 
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scale than many of his juniors, he filed a repre 

sentation dated 28.10.88 at Annexure.A.5 praying that 

his salary may 6 stepped up on par with his juniors. 

This was followed up by anotkr representation dated 

19.3.89 at Annexure.A.6. These two representations 

were rejected by the impugned order at Annexure.A.7 

onthe ground that"during the putishment perIod from 

1.8.32 to 2.3.86 you were not eligible for promotion. 

to the scale of Rs • 425-640." and no junior to his 

was promoted between 3.5.86 and 19.6.86 when he took 

over the higher post and since all the ASMs referred 

to in his representatiOnwere promoted to the scale 

of Rs.425-640 prior to his becoming free from penalty 

his claim of p.rity of pay with themnnot be accepted. 

applicant has argued that in accordance with the 

order dated 29.7.83 on restructuring at Annexure.A.1 

• the staff will be elig±ble to draw pay in the higher 

grade with effect from 1983 with the benefitof proforrna 

fixation from 1.8,82. Since the applicant was promoted 

against a vacancy which arose according to him directly 
• 	 was 

out of the upgradation and since as on 1.8.32 there/no 

disciplinary Case pending against him nor was he under 

any disqualifications for promotion except a penalty 

of withholding of anual increments of 15 months to 

take effect from 1.8.32 he should have been promoted 

to the higher grade with effect from 1.3.32 and his 

jncrer nts in the higher grade withhtld by the penalty 

order. Fe has also referred to the text of the pro:notion 

order at Annexure.h.2.whereby the promotees were 

allowed to continue in their existing post even on 
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promotion till their tansfer to higher posts, to 

argue that his defacto date of asuming In the higher 

post should be from 14.4.84 (when the suspension was 

revoked). },has further a -gued that in any case since 

between 9.3.94/28.4.34 and 2.5.94 there was no eniiry 

pending or any penalty in operation, he should have been 

fitted in the higher scale atleast from 2B.4.94 and the 

denial of promotion vide Annexure.A.2 order is illegal. 

3. 	In the countr affidavit the respondents have 

argued that since his juniors were promoted inDecember, 

1983 or so and the cause of act ion arose in 1983 but 

the applicant made a representation only 5 years later 

on 28.10.38 t, Annexure.A.5 and another representation 

on 19.3.89 which being time' barred, cannot give any 

title to the applicant. We are not able to accept this 

argument of the respondents because theAhas  impugned the 

order dated 18.4.99 at Annexure.A.7 rejecting his repre- 

sentations. His cause of action in the application arises 

out of this order and therefore this, application C annot 

be stated to be time barred.. 

4 	 The respondents have also referred to the 

representation of the applicant dated 16.6.96 in which 

he Sought promqtion on the expiry of the penaJ,ty period 

of 2.5.96. They have argued that the applicant is 

estopped by acquiescence to qLlestion his nonpromotion 

'prior to 2.5,36. They have clarified that since there 

were- 283 Station Masters in the scale of Rs.425-640 

as on 1.4.92 

23.2.92, the 

425-640 A as a 

• can be promo' 

after 1.8.82 

gade due to 

and the last person had been promoted on 

applicant cannot clairn promotion to R5 0  

result of the restructuring orders. F 

ed only in the resultant vacancy which accrued 

on promotion of his seniors to the hi.gher 

restructuring. They have also pointed out 
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that 
Lnone of them had been given pro forma promotion to higher 

grades witheffect from 1.8.82/1.8.83. His immediate 

senior (item No • 75 in Annexure.A.2) was given promotion 

to the scale of Rs.425-640 on 6.2.83 and his pay also 

was fixed strictly on that basis. Accordingly the 

applicant cannot claim proforma promotion with effect 

from 1.8.92. They have further stated that the applicant 

was undergoing an earlier  penalty of withholding of 

jncremeflts for 15 months starting -from 1.9.92 and before 

the expiry of that penalty, he was placed under suspension 

with e  ffect from 13.9.93. Thus at the 'time of promotion 

order at Annexure.A.2 the applicant was under suspension 

and a chargern for major penalty was pending against 

him. He was thus not entitled to get any promotion till 

tha expiry of his 5econd penalty. Pe was given the 

earliest chance of promotion immediately after that date. 

Having accepted this promotion from 1986 he cannot claim 

pre-dating his promotion. The reduction of his pay was' 

as a result of the imposition of the pen-alty and thus 

he cannot claim parity with the pay of his juniors on 

his promotion to the higher scale. 

5. 	In t he rejoinder the applicant has' argued that 

if posts areupgraded due to restructuring the question 

of Release Vacancies does not arise. He has referred 

tx the Railway Board's letteof 1.6.71 and 22.11.71 

directing that the penalty of withholding of increre nts 

should be operated in t he higher grade after promotin - 

the employee. He has also referred to the Railway Boards. 

letters dated 29.1.72 and 10.1.74 according to which 

when a person is awarded the major penalty including 

reduction to lower, stage,-his case should be referred to 

the competent. authority for consideration whher he is 

ri 
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suitable for promotion in spite of. the penalty 

imposed on him. If he cons ideted suitable for promotion 

his case for promotion and fixation of pay should be 

dealt with in the same manner as that a person-i 

awarded a minor penalty i.e., he should be promoted 

in his turn reverting the junior-most person, if nece- 

ssary are. -his pay fixed, under the normal rules. In 

case he is considered to be unsuitable for promotion 

his case should be referred to the next higher authority. 

The applicant has argued that after finalisation of 

the disciplinary proceedings, the competent authority 

did not consider him unsuitable for prnotjon and thus 

withholding his promotion is irregular. 

6. 	We have heard the arguments of the learned 

counsel for both the parties and gone through the 

documents carefully. The main question is whether 

during the period of currency of punishment, the 

ppiiCant could be promoted or not. The applicant 

was undergoing a penalty of withholding of incremts 

- 	. for 15 months starting from 1.8.92. Before the expiry 

of this period he was put under suspension with 

effect from 30,8.93 and another penalty was imposed 

onhirn operative from .3.5.84 to 3.5.36. Between 

1.11.83 and 3.5.84, however, no penalty was current 

though disciplinary proceedings which' resulted in 

reduction in pay for two years w. p ing on between 

' 	18.8.83 when he was charge-sheeted and 28.4.94 when 

the order aE punishment was passed reducing his pay 

to the minimum of t1 pay scale for a period of two 

years. Accoring'ly the promotion order dated 5.12.83 

/ 
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could, not be operative for him in view, of the following 

condition indicated in para 2 of that  order: 

"Their promotions is subject to the condition that- 

There are no prima facie cases against them as 
a result of fact finding enquiry or otherwise 
and they have not, been placed under suspension 
or no departmental proceedings have been 
initiated against them or there are no ppesal 
to initiate proceeding at an early date or 
they are not undergoing any penalty debarring 
them from promotion.," 

Additionally since from 1.8.82 to .1.11.83 the earlier 

penalty was current h@ ong ,be given notional 

promotion also with effect from 1.8.82 and 'between 3.5.84 

and 3.5.86 when the second penalty was.current. The 

n'ble SupremeCOUrt in their judgmert dated 20.11.91 

in Civil Appeal No.4718/91 considered the question of 

withholding of promotion duringthe currency of a 

penalty in case of a Postman,. He was successful at 

the test for promotion as Postal Assjstt but before 

the order could be issued he was found g.iilty in 

disciplinary proceedings and was 'punished by withholding 

of increment in salary for a period of 18 months. A 

a result of this penalty the decision to promote him 

was not implemented. The Tribunal in an application 

filed by him he l6,tFe denial of promotion to him dir ing 

the period of currency of punishment amounts to second 

punishment which is not permissible. Over-ruling the 

Tribunal the Hn'ble Supreme Court in the aforesaid 

Civil Appeal held as llows 

"We have considered the matter closely and 
in our opinion the view taken by the Tribunal 
both tn the impugned judgment and in th 
earlier decisions holding that as a result of 
the provisions of Rule 157 forbidding the 
promotion of a State employee during the 
currency of thepenalty results in a second 
punishment is not, correct. There is only one 
punishment visiting the respondent asa result 
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of the conlusion reached in the disciplinary 
proceeding leading to the withholding of 
increment, and the denial of pr'notion during 
the currency of the penalty' is merely a con-
sequntia1 result thereof. The view that a 
Government servant for the reason that he 
is suffering a penalty or adisciplinary pro-
ceeding cannot att1 same time be promoted 
to a higher cadre is a logical one and no 
exception can be taken to Rule 157. It is not 
correct to assume that Rule 157 by including 
the aforementioned provision is subjecting the' 

Government servant concerned to double jeopardy. 
We do not find any merit in the argument that 
there is nojustification or rationale behind 
this policy; nor do we see any reason to condemn 
it as unjustified, arbitrar and violative of 
Articles 14 and 16 of ti-e COflstitition of India. 
Or t Other hand, to punjha servant and at 
thesame time tppromote him during the currency 
of 	unishment ma justifiably be termed as  
seif-contradicto. The impugned judgment is, 
therefore, set aside. 

(emphasis added) 

In view of the aforesaid ruling of the nble Supreme 

Cor t the applicant cannot claim promotion between 

1.3.82 and 1.11.83 and 3.5.84 and 3.5.86. 

7. 	Evenotherwise,the applicant cannot claim 

promotion to theg'rade of Rs.425-640 .ith effect from 

1,8.82 because there were a large number of persons 

senior to him working either in that scale or R5.425_640 

or jnthe lower scale of Rs.330-560 who had to be 

accommodated in the vacancies arising directly out 

of restructuring before the applicant could be given 

promotion against such a post with effect from 1.8.82. 

The respondents have clearly stated that there was 

nopost directly resulting from restructuring in the 

higher scale which was available to the applicant after 

accommodating his seniors for notiOnal p motion from' 

1882. As a matter of -fact persons even senior to the 

applicant had to be accommodated against vacancies 

resulting from promotion of their seniors. 	These 

....9 
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resultant vacancies could not be ante-dated to 1982.. 

The person immediately senior to the applicant Shri 

Kaladharafl was thus accommodated in a resultant 

vacancy with effect from 6.12.83. Thus the applicant 

cannot claim notional promotion due to restructuring 

with effect from 1.8.82 even if no. penalty or disci-' 

plinary proceedings had been going on against him. 

It also appears to us that having accepted the position 

of his nonpromotion in his representation dated 16.6.86 

(Exbt.R.1) and claiming promotion after the currency 

of the second penalty was over, t he applicant cannot 

at this stage reopen the question of his proñotion 

from 1.8.82. 	 . 

8. 	 In the facts and circumstances, we see 

no merit in this aliCatiofl and dismiss the same 

wjthOut anj'\Fder a. to costs. 

- 

	

(ARIDAN) 	
( 	

(s.P.xmERJI) 

	

' JLDICIAL MEMBER 	 . 	VICE CHAIRMAN 

2o21992 

I(s/18292. 


