FINAL ORDER

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
: ' AT MADRAS

Dated the twenty second day of December, nineteen
hundred and eighty seven

. PRESENT -

Hon'ble Shri S.P.Mukerji - Administra ive Memkm r
o & M ] )
Hon'ble Shri G.Sreedharan Nair - Judicial Member

ORl GINAL APPLICATION NO. 290/87
C.V. Kumaran - Appli ant
.~ Versus '

The Sr. Superintendent of
Post Offices and another ~ Respondents

Mr, K.R.Be Kaimal - Counsel for applicant
Mr.K.Karthikéya Panicker _
ACGSC - Csunsel for Respondents
OR DER

(Pronounced by Shri S.P.Mukerji, Administrative Member)

The applicant who is a dismissed Extra Depart-

R . o ' W Tebunal \
- mental Branch Post Master. (EDBPM) has moved , through the,
. 7 T y o

application dated 1.4.87 praying that he should'be
treated aé on duty Q.é.f; 7.7.82 with full_ﬁag‘épd
that the impugned order at Annexure A_2 aated-21st’
.July. 1986 treating him to be continued’%gvput:off
duty with effect from 17-6-1985 be set aside. The
material facts of the ;aSe'ére'§S'f0116ws:“,,
The applic%nt waé W§fking éé EDBPM since
1979. A Chargesheet was issﬁed’to.him gn‘éj-8-83
under Rule 9 of the EDA(Conduct and Servicé)BuleslﬁéHL
. A

(hereinafter referred to as Rules) on the allegation

%i/. that he fraudulently on two occassions withdrew amounts
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from Savings Bank Accounts of two depositors. He

Wan .
he¢ put off duty with effect from 7-7-82 which order W
o - 6

confirmed on 14-7-82, On the conclusion of the enquiry
he was dismissed on 17-6-85., The appellate authgBity

~allowed the appeal and directed de-novo proceedings.-
o compliomer oy (s opplioFoden  h
The disciplinary authority on 21.7.86Apassed om the

deemng (e obhncomt >
order sfvphe abppointingawchority deened hiwy to have
& [

’ )
been underaéontinued put off duty)withEBEfect from Rie e

&
o

date ofﬁdismissal i.e. 17-6-85, A fresh chargesheet
. Ny ’

Was served on 11-9~S6; His representations agéinst the

Chargesheet were rejected and after conclusion of the

secbnd disciplinari proceedings he has since been dismissed.
In the instént application, he has not come

up against the order of dismissal but againstvtheboner

dated 21st July, 1986 challengingﬁéﬂp{w on the ground

that with the settiné aside of the order of dismissal

by the abpellate authority on 14.4.86 the order of 7.7.82

putting him off duty which had merged with the order

of dismissa%)automatically bad come to end and therefore

by the appellaﬁe order he should have been automatically

reinstateé with full pay and a110wances_with;effect from

T=7=1982, He ﬁas al§o argued tha? he cannot be«deemed” |

to have been put off duty with retrospective effect and

that too without any show cause notice.
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We have heard the arguments of the learned

4

. counsel for both the partiesvand gone through the
documents carefully. The operative portion of the
order of the appellate authority dated 14th April,
1986 reads as follows:-

"I feel that in the interest of justice
denovo proceedings are needed in this case,
I K.B.H Nayar, Director of Postal Services,
Cochin therefore order that the impugned
order of Senior Superintendent of Post
Offices, Ernakulam dated 17-6-1985 be set
aside and genovo proceedings initiated by
Senior Superintendent of Post Offices,
Ernakulam from the gtage of issue of
fresh charge sheet.® (e,m,ohon'w Hepflad) R

Based on the aforesaid order the disciplinary
authority passed the impugned order which reads as
follows:- | ‘

"Whereas Shri C.V.Kumaran, EDBPM Vadacode

Kailas Colony was dismissed from service
vice this office memo 6f even No. dated 17-6-85,

And whereas the‘pﬁnishment of dismiséal was
set aside by the appellate orders of DPS
Cochin Region in Memo No.ST/7-78/85 dated
14~4-1986 with directions to initiate de-novo
proceedings, the undersigned hereby cancel
the orders of dismissal. : ‘ .

Now, therefore, the said C.V.,Kumaran, Ex-

EXBPM Vadacode Kailas colony is deemed to have
been under continued pﬁt off duty with effect
from 17-6-85, the date of issue of the dismissal
order, until furthet orders."

The argument of the learned counsel for the

applicant is that once the order of dismissal has been
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set aside the order of put off duty dated 7-7-82
which was merged with the order of dismissal cannot
be automatically revived and for all intents and
5 _
puposes iscnogést. He has also stated that the.
applicant should not have been put off duty'with
retrospective effect from 17-6-1985 by an order dated
21st July,'1986. In accordance with the 1earhed counsel
e .
@29@ the respondents the appellate authority set aside
the order of dismissal on a purely technical ground
X chavge shee '
- of wrongly quoting Rule 8 of the CCS(CCA)Rules instead
& | -
of EDA Rules by typographical mistake. Thus the circum-

stances under which the applicant was put off duty were

still in existence warranting de-novo enquiry. He

Thot ‘
has also argued since the applicant had not been re-
| “h i
- Ui s
instated the question of payment of salary during put

’\
, &
off period does not arise. He has also argued that

under Rule 9(3) EDA Rules, the applicant is not entitled
to alléwancesduring this perioa.
In support of his contentions the learned
counsel for tﬁe applicant has referred USAa-similar
‘ TR
case of K.Sradamma Vs Superintendent of Post Offices,
ILR 1982(2) Kerala, 299. 1In that case the petitioner

as an EDBPM was removed from service from 31.1.77. The

order of @8lsmissal was set aside by the High Court,

eeed
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This was reversed by the appellate judgement of -

the High Court., The Supreme Court set aside the

‘appellate Judgment and remanded the appeal for

fresh disposal, On remand the appeal was dismissed

and the original Judgment setting aside the'order

of dismissgl was confirmed. The respondents ordered
a fresh enquiry deeming h&gs to have been put off

duty with efféct from the date of earlier removai

ie., 31.1.1977. The High Court of Kérala decided

that t he order deeming the éetitioner to have been

put off with effect ffom the date.of earlier removal

was void and quasﬁgfhe same. They observed that
‘ ~

it was open to the petitioner to put forward a claim

regarding the arrears. It was also held that the

authorities did not have power to put off with retros-

. o '
pPective effect unless there khws specific provisionqﬁvtﬁak,

The High Court further Observed “that the order of

put off passed against the petitioner was merged

ceoned. oxal v .
or o§g§ns to agfent 2? law when the termination order

opoy |
was passed and when the terminationAwas set aside by
this Court, the order of put off %?-not got revived

automatically".

‘The pivitol, question to be decided in te instant
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case before us is whether the appellate authority by
setting aside the order of termination with which the

cowld '
order of put off duty had merged es set aside the order
6

of put off duty also. In accordance with the ruling of
. omn . ) ‘
the High Court of Kerala ané orderg simplicited quashing
the order of dismissal would give the qyidﬁb to the order
_ “howeroe _
of put off duty also. In the instanb case the appellate
~

authority while settingAaside the order of dismissal and

stop ok
directing denovo proceedings did not siép en that. He -
i [ 6

went on to direct that the ge-novo proceedings ware to

be initiated "from the stage of issue of fresh charge-
sheet", Now in this case the order of put off duty
’was iésued on 7.7.82, and confirmed on 14;7;82 while

the charge-sheet was 'issued on 27.8.83., If the de=novo
pro?eedings were to start from thé stage‘of Charge=-sheet
i.e., on}27.8.83 it goes.without saying that the order

of put off duty passed on 7.7.82 prior to the charge~sheet tamndd-
be pooumcd 5 hom

hﬂﬁz?@# been set aside by the appellate authority. Thus
i£ can be reasonably presumfbthat the appellate authority
who had the power of setting aside the.order of dismissal
exercisig,that power in a qualified manner by maintain-

ing the order of put off duty passed on 7.7.82. Thus

he revived conciously ami deliberately the orcder of put off

0..7
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duty which would not have otherwise beaw revived
automaticallye.

In the facts and circumstanges we see no
merit in the application and rejectis:the-séme;

There will be no order as to Costse.
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(G.Sreedharan Nair) (5.P. Mukerji)
, Judicial Member ' Administrative Member
22-12-1987 22-12-1987
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