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JUDGEMENT

(Hon'ble Shri S.P Mukerji, Vice-Chairman)

:In this application dated 31.3.1990 filed under Section 19
of the Administrative Tribunals Act the seven applicants who are
x-servicenen and working on re-employment as Senior Accountant/

Senior Auditor under the Accountant General, Kerala, have prayed
that.the impugned: order dated 11th September, 1987 at Annexure Al
directing refixation of revised re-employment pay with effect from
‘i.lessjby_taking‘into.account the.revised'peneion, and the memos
dated 31.7.89 (Annexure A2) and dated 21,8.89 (Annexure A3) and
‘similar memos calling upon the.appliceﬁts to furnish information
for're-fixationlofltheir pay should be set aside and t@ aﬁnget

the respondents 3 tod2t£§£ to recover any amount from the pay of
the applicants on the g;eund of rev151on of pension with effect

from 1.1.86. The material facts-of the case are as follows.

26 » The applicants having retired from the military were

reemployed under the AG, Kerala on various dates between 24.5.73 and

Qif 1.8.83, As on 31.12.85 they were in receipt of military pension’
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ranging between 8,96/~ and ®s.243/-.0n their re-employment
their re-employment pay was to-be fixed with or ' without
increments, as the case may be, so that the re-employment
pay plus pension did not exceed the last pay drawn in the
military. For ex-servicemen like the applicants who
retired from the military before attaining the age of

55 years, an amount of ®,50/- of the military pension was
to be ignored fo;~the purposes of pay fixation by‘the
aforesaid formula., The ignorable part of the military
pension was increased'to'h.lzs,- in 1978 and by a further
order issued 1in 1983, the entire military pension was

to be ignored for those who retired from the military
below the rank of a Commissioned Officer. Thus as on
31.12.85 their entire military pension was ignored.

With effect from 1.1.86 when their re-employment pay scale
was revised .and by a further order a minimum military
pension of B.375/- was fixed with effect from 1.1.86.

by a subsequent order, the impugned order dated 11.9.1987
was passed at Annexure Al. Accordfng to this order, to
avoid giving unintended double benefits of revised pay

and exemption of revised pension, it was laid down that

on revision of pay scale with effect from 1.1.86 ,vthe
re-employment pay of ex-servicemen should be re-fixed
after adjusting the revised pension. The respondents
interpreted this order to mean that even where the

entire- amount of military pension was being ignored before
1.1.86, on revision of the military pension, -the increase
in pension has to-be adjusted against the re-employment
revised pay. Steps were initiated tore-£fix the re-employ-
ment pay with effect from 1.1.86 and recover alleged excess
payments by the issue of the impugned memos like Annex.A2.
The applicants' case is that when the military pension is
to be ignored for fixation of re-employment pay, the
revised version of the military pension will also have

to be ignored. The respondents have conceded that by the
various orders culminating in the order dated 8.2.83, the
military pension of the applicants was to be ignored

in its entirety as they retired below Commissioned Officer‘'s
rank. On revision of the pay scales from 1.1.86 and increase
in military pension, the applicants could not be given
both the benefits simultaneously as indicated in the order
dated 11.9.87 at Annex.Al. Thus the action taken in
pursuance of Anhex.Al order is neither illegal, dscriminatory
nor violative of Articles 14 and 16 of the Constitution.
They have also indicated that in accordance with the order
of the Madras Bench of the Tribunal dt. 31,10.89 in 0.A
369/88, the impugned order dated 11.9,1987 is legal and

valide.

/
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3, We have heard the arguments of the learned counsel {
for both the parties and,gone through tne documents |
»carefully. The only'duestion involved in this case

s whether the ex-servicemen who had\been discharged
- from the Armed Forces before 55 years of age and
accordingly part or whole of whose military pension
' was to he ignored for the purposes of fixation’of
civilian pay on‘reemployment would continue to enjoy
: this facility ‘of ignoring part or whole of their military
pension even after the pay of the reemployment post
as also their military pension were revised with effect .
from 1.1.86, Normally in accordance with Article 526
of the Civil Service Regulations and the Government of
India's instructions notably the ninistry of Pinance's
0.M of 25.,11.1958 reemployed pensioners will get their
initial pay on reemployment fixed at the minimum stage
of the scale of pay prescribed for the post in which
he is reemployed. 1In cases where itvis felt that the fix-
ation of initial pay at the minimum of the prescribed pay
scale will cause{undue hardship(i.e.'zggge pay plus pension
is less than thefpre;retirement pay), thevpay may be fixed
at ; higher stage by allowing.one increment for each year

of service vhich\the-officer had rendered before retirement
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in a post not lower than that in which he is reemployed.
In addition to the pay as f£ixed the re€mployed pensioner.
is permitted to draw separately any pension sanctioned

to him provided that the total amount of initial pay

as fixed above plus the gross amount of pension or

pensiqn équivalenﬁ of other formbAof ret;rement gratuity
doeﬁ not exceed’thé Last'pay-dfé;n'by'him before fetiremeﬁt.
In case this limit is éxceeded‘the reenplgyment pay is
reduced by the amount of ﬁhe excess, Simply statedviﬁ
only means that the réemployment pay is adjusted so'éhat’.
the adjusted pay plus pepsion and pension equivalent of
grétuity does not exceed the lagt pay d:éwnpgfore -
retirement. As stated earlier in case of'ex;setvicemén
who rét;red be£ore attaining the age of 55 ?ea;s pa;t‘:

or full of their' military pension is ignored for fixing
théir reemployment pay, i.e, the ignorable part of the
pension is not ad&ed to the reémployment pay to compare
the tbtal with the last pay drawn beforeﬂfetirement..

The :'l.gnqrable,part: of the pension was at one tfme Ra,. 50/~

|

by |
which was increased to ®%.125/- izlthe Ministry of.P;na'

nce's

0.M of 19th July 1978, By a further O.M of tﬁ‘r _Minist.r% ‘

of Defence dated 8th Pebruary 1983 for the aforesaid |
. , \ ﬁ

1

category of reemployed ex-servicemen who retired below



R BN b ¥

. ; . T~

«Se " ‘ ’
Commissioned Officer’s rank the entire pension has

to be 1gnored.£or'the purposes of their pay fixation i

on reemployment, Thus, in their cases, there'wbuld be I

no adjustment by dgduction of their initial pay by any

amount of the military pension because their entiré

militarf pension was to be ignored as if it_did no£

exist. As is well known, on the recommendation ofithe
‘ . the .
Pourth Pay Commission, the pay scsales of/Central Govt,
) , [

gservants were revised from 1.1.86 and the pension was

also revised with effect from the same date. initially

‘

the pay scales of the reemployed pensioners were not

revised, but by the Department of Personnel and Training's

P

. 0.M of 9th December, 1986 the revised pay scales were

made applicable to reemployed pensioners also, but it

t

. was laid down that the reductidn of . the reemploym:nt pay

by adjustment of pension will continue as before under
the pre-revised retirment benefits, When, however,
the pension was also revised with effect from 1.1.86,

in order to avoid the double benefit of revised pay Mt
S | N
sca{es apd revised pension, by the Department of
pPersonnel and Training's further O.M dated 1ith September f

i ; Nt 4 -F ,
198?-;.it was laid down that "pay of pensioners who
Y

t : .

weretin~re-empioymant"on 1.1.1986 and whose pay was
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fixed in accordance with the provisions of this department
0.M dated 9,12.1986 may be refixed with effect from 1.1.1986

by taking ;nto account the revised peﬁsion'. PFor re-employed }

i ) . i
ex-servicemen it was laid down that "likewise increase

in the pension of ex-sérvicemen under sepérate‘orgers ﬁf
Ministry of Defénce ﬁay also be adjhsted'by refixat;oh of
their pay in terms of provisions of_fhis departgent o.M
dated 9.12.i986'. The respondents in this case have
interpreted the 0.M of 11th Septemb-r, 1987 to deduce that
even where the ent}re milit;ry pension used to be ignored

for pay fixation in accordance with 0.M of February 1983,

with the revision of pension by which a minimum military

- pension of ®.375/- was fixed with effect from 1.1.86, the

MCveone V‘\’% .

errbpe pension has to be reckoned to reduce the re-employment’
& .

pay'which also was revised with effect from 1.1.86, This

very question came up before us in O.A.K 507/88 and

-

it was decided by us that where thefefis e#émption of
total military pgnsidn before 1.1.86,.the.ent1re amount
of revised military pengiop should be ignoréd for the
purposes of pay fixation with efféctrfr§m 1.1.86 and thg
deducfion made from the‘saiary was to be refunded, For
the additioﬁél re#éons d1$¢ussea ;éiow, ouﬁ.finding in

the aforesaid case continues to be valid in this case
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4. Let us start with the Department of Personnel and

Training's 0.M No.3/7/86-Estt. (Pay II) dated 9th December,

O%M.A4> - ' - also
1986 ,by which the reemployed pensioners,were given the
. T R

benefit of revised pay scaleswith effect from 1st January
, s | ‘
1986. Para 2 of this O.M is extracted below:-

%2,(i) The initial pay of a re-employed Government
. servant who elects or is deemed to have elected

to be governed by the revised pay scale from the

1st day of January, 1986 shall be fixed in the

following manner, namelysg-

According to the provisions of Rule 7 of the
C.C.S(R.P.) Rules, 1986, if he is

1) a Government servant who retired without
receiving a pension gratuity or any other
retirement benefit; and ‘

2) a retired government servant who received
‘ msion or an, other retirement benefits
which were ignored whlle f£ixing pay on
re-employment. _

2, (i1) The initial pay of a re-employed Government

servant who retired with a pension or any other
retirement benefit and whose pay was fixed on re=-

employment with reference to these benefits or
%ggﬁgggg a part thereol ,and who elects or is

ee o have elected to be governed by the revised
scales from the 1st day of January, 1986 shall be f
fixed in accordance with the provisions contained

in Rule 7 of the Central Civil Services (Revised
Pay)Rules, 1986.

In addition to the pay so fixed, the re-em:-loyed
government servant would continue to draw the
retirement benefits as he was permitted to draw in
the pre-revised scales, However, any amount which
was being deducted from his pay in t%e pre-revised
scale 1n accordance with the provisions of Note 1
bPelow para 1I(c) of Ministry og Finance Office
Memorandum No.P8 (34) Estt.111/57, dated the 25th

November, 1958 shall continue to be deducted from
the pay and the balance wlll be allowed as actual

pay. : . f

After pay in the revised scale is fixed in the
manner indicated above, ?ncrements»will be allowed
in the manner laid down in Rule 8 of CcCs (R.P)Rules,
1986." (emphasis added?

. . \Wele imvm?(()&wa
From the above it is clear that for those re-employed

pensioners who did not get any retirement benefit or whose

T
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pension g;,~ totally 1qno;;d_£or purposes of pay f;xﬁtion
on reemployment, their re-employmgnt pay on revision will
be fixed like any other Central Government servant without
any dedﬁction becaqse of pension. In respect éf the
re-employed pensioners whose full or-partiéf peﬁsion

was to be taken into account for pay fixation on re-employ-

Welt paran 2 (&) abon . '
mept, their re-employment pay in the revised scales would

[ .

continue to be subjected to adjustment by deduction on

the basis of the nonQignorabie part of the un-revised
pension. It ﬁay be remembered that the aforesaid 0.M of
9th December, 1986 was issued when it was decided to give
revised pay scales to the fe-employed pensian;rs, but when
their pension had not beén revised.‘ Subsequently when the

.pension was revised with-effect from 1.1.86, the impugned .
order dated 11th September 1987 was issued,  For the

facility of reference, the order is quoted in full as

follows:~ .

» Subject: Applicability of C.C.SRP) Rules, 1986

, and C.C.S(RP) Amendment Rule 1987 to
persons re-employed in Government Service
after retirement,whose pay is debitable
to Civil Estimates.,

The undersigned is directed to invite attention
to this Department O.M of even No. dated the 9th
December, 1986 whereby persons re-employed in Civil
posts under the Government after retirement and who
were in the reemployment as on 1.1.1986 were
allowed to draw pay, in the revised scales urnder CCS
(RP) Rules, 1986. point has arisen as to whether
consequent on the revision of pension of the employees
with effect from 1.1.1986, the revised pension ghould

be taken into reckoning for the purpose of £ixation
of pay of such re-employed persons in ﬁhe revised
scale, .

2, The matter has| been considered, Jt has been
held that if the revised pension is not taken into
consideration, certain unintended benef&ts are
likely to accrue to re-ermployed pensioners as they.

e &
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will draw the revised amount of pension which i
"would invariably be higher than the earlier amount '
of pension, in addition to pay already fixed

on the basis of the pension granted to them earlier.
The President is accordingly pleased to decide

that pay of pensioners who were in re-employment on
1,1.1986 and whose pa was fixed in accogaance
Ifh the rovislons o this deg;ggment o.u.datéa-
- 9,12,1986 may be re refixed wi effect from 1.1.
taking Into account the revised pension. LIkewise
gncrease in the pension of:ex-servicemen under
Separate orders of Ministry of Defence may aiso
SEE§§3u8Eed refixation of thelr in terms of
provisions of this department O.M.da %§3 9.12, 1986,
Over payments already made may be recovez§257751usted.
as is deemed necessary. All re-employed pensioners
would, therefore, be required to intimate to the
Heads of Officers in which they are working, the
amount of revised pensioh sanctioned to them with
effect from 1,1,1986 for the purpose of refixation

of their pay after taking into account their
revised pension.

3. In so far as the application of these orders
to the persons serving in the Indian Accounts and
Audit Department is concerned, these orders are
issued in consultation with the Comptroller and
Auditor General.® (emphasis added)

’

éince the order of 11th September 1987 directs adjust-ment .
of the pension'of ex-ééfviceﬁen'by re-fixatiqn';é their
re-emplogmedt pay in terms of éhe'é.u. of 9th DeCQMber

1986 , the reSpondents cannot reintroduce thrbugﬁ the

back door, the ignorable part of the pension which
continued to be ignored by the 0.M. of 9th December 1986.
The question of deduction of pension f:dm the re-employment
revised pay arises only in respect of those re-employed
ex-servicemen who fall within sub-para 2(ii) of the

0.M of 9th December, 1986, Since the applicants Tefore

us haﬁé,their entire amount of pension ignofed bygvirtqe
 of the 1983 order, which has not bees superseded by the
{mpugned order of 11th September 1987, they fall \' thin
the application of sub-para 2(1) of the 0.M of QtA

. pecember 1986 wherecin there is no mention of adjustment



| .10.
of pension by deduction from pay as has been mentioned

in sub-para 2(ii) thereof} . The above conclusion is
supported by the Ministry of Finance's letter No.
Ap38015/72/88-Ad. IX dated Sth April 1989(Annexxure-2

in 0.A 42/90 Which uas heard along with this case)

.as quoted belowg-

®* Subs Re-fixation of pay of re-employed militaty
pensioners as per CCS (RP) Rules, 1986 -
regarding 3
" I am directed to refer to your letter F.No.
250/1/Estt/Rep/89- dated 6.1.1989 on the above
subject and to say that matter has been examined
in consultation with departments of Personnel &
Training and P&FW who have held the views that as
far as the applk ation of 0.M. No.3/9/87/Estt (P-1I)
is concerned increase in pension w.e.f 1.1.86 has
- to be adjusted from the pay fixed in the revised
scale excepting those where pension is not at
all reckonable factor e.g. those governed under
O.M. No.2(1)/83-D (civ-1) dated 8.2,1983 of the
Ministry of Defence. Any over payments already
made also required to be recovered.,

2. - Regarding fresh opportunity to exercise
.- option under Clause (b) of sub-rule. (1) of Rule
19 of cCs(penision) Rules 1972, the Department of
Pension & Pensioners Welfare had stated that
option once exercised is final and cannot be
changed. The petitioner may be informed
- accordingly.” (um?kwa;n o.d,gxfi)

wabm

- From the above clarificatory-order it is clear that where

[
pension is to be ignored there is not to be any adjustment

of re-employment pay in the reviséd scale., By the same
iogic where the part and not the wﬁole of militarf rension
is to be ignored for'pay fixatién, the Same is_t§ be'
ignored in the revised pension for purposes of pay

fixatipn in the revised pay scale.

5.' szen oﬁhe;wise-the,contention of the respondents

that one should not get the double benefit of revised

pension and revised pay simultaneously is notfvalid, when

military pension as such has to be ignored in part or

e ————
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full as the case may be, fThat-theliqnorable part of
pension is irrelevant and n;n‘est for the purposes of
pénsion relief or advagce'increment for'refempioyed
pensionerg, has.beén’so held by two Larger Benches of
this Tribunal in the1£ Judgment dated 20.7.1989 in
. TAK 732)87 egc. for pension relief and in'jédgment dated
13.3.90 n 0.A 3/89 etc. for advance increments. Fortified
in ratio by these £§o judgménts‘of the Larger Bench?and
in létter—by the Ministry of Pinance's 0.M of Sth April
1989, we‘have no ﬁesitation ;n ;eiterating our earlie;

/

finding that re-employed military pensioners whose full :

. or part‘;% the pension ;as to be ignored beforé ;.;.86 e
will cont;ﬁué io have the whole or part of their‘revised
militar§ pension ignored-for.the purposés of refixation |
of their te;empioymént pa§ in the ;evised scales after
- 1.1.1986, He; however, £ind nothing wrong in‘the o.M
of 11th September, 1987 which seems £o have been
misinﬁerpreted-and wrongly applied in the case before us.

I _

6. ~In he conspectus of facts'and circunstances we

allow this|application and set aside the impugned orders ol 31389
} _ . . Ny

|
[
l
l
1._

at Annexur%'az and dated 21.8.,89 at Annexure A3 and similar-

orders passed in respéct of the other applicants in this case \*
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and all action taken thereunder to refix their'paf with
effect from 1.1,.86 and direct ﬁhe respondeﬁts to refix.
the péy of the applicants in the revised’pay scale with
effect from 1.1.86 by ignoring the total amount of
military pension drawn by them even after the revision.
The amount, if any, recovéred due to wrong :efixation‘

‘of theirvpay in consideration of revised pension sﬁould be
refunded to the applicants within a period of three

months from'the;iate of communication of this order,

There will be no order as to costs.

GZ5ka~gj“bp | | iggﬂl;zsiu~ﬂb

w’))/f/}[ Ca 7
(A.V HARIDASAN) . , . (8.P MUKERJI)
JUDICIAL MEMBER ' VICE CHAIRMAN

n.j.j-



