IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No.

R S 282 1991
. DATE OF DECISION 24..12.1991
T.G.Baby ____ Applicant (s)

Mr.R.Ra jasekharan Pillaj . Advocate for the Applicant (s)

" Versus : .

UBI rep. by the Secy. to Govt.Respondent (s) -
Min. of Finance, New Delhi & 4 agthers

1.Mr.NN Sugunapalan,SCGSC
\fFor X, T To 4)

Advocate for the Respondent (s)

CORAM : 2. Mr.Sebastian Paul (for R,5)
The Hon’ble Mr. S ,P.Muker ji - Vice Chairman
| and
The Hon'ble Mr. A,V ,Haridasan - " Judicial Member

roN o

groundg, The facqsban be briefly stated thus. Sht.Mary

Whether Reporters of local papers ‘may be allowed to see the Judgement?}vﬁ
To be referred to the Reporter or not? © .
Whether their Lordships wish to see the fair copy of the Judgement? ;"”

To be circulated to all Benches of the Tribunal? _ ' :

JUDGEMENT

(Mr.A.V,Haridasan, Judicial Member)
The short question that arised for consideration
in this application is whether the family of a part-

time employee dying in harness is entitled to employment

assistance to 2 member of the family ofi compassionate

who was uorking as Part-time Sweeper in the Office of

]

the Superintendent of Central Excise, Chalakudy since

1878 - ¢ métw with a traffic accident while she was on
& .

dgty and succumbed to the injuries on 20.9.1990. Late §mt,Mary

was survived by her tuo daughters, two sons and sickly

. and
husband. She had ‘also left behind her old, .sickly/Yependant
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mother, As she was the bread-winner of the familyg the
W

‘demise of Mary pushed the family ito extreme poverty.
fn

As two sons were ynungeg)hen daughter, the applicant'

épproached the 4th respondent requesting that she may

be engaged as a part-time Sweeper on a casual basis

so that the family could survive with that income.

Thg 4th respandent engaged the'applicant as a part-

time 8Sueeper in the place of Nrs.ﬁary on a casual

basis. The apblicant uaé informed that, as the 4th

respondent was not the appointing authority iﬁ was

ﬁecessary to approach the third responaent for appoint-

ment on compassiﬁnate grounds, Therefore the applicant

made a representation to the second respondent‘(Anne4

xure-sj narraﬁihg the pitiéble plight to which the

| family was driven by the untimely death of Mary and

reqdestiag that the applicant may be given a suitéble

posting in any capacity in the department, so that»

the family could survive with thét income. It was mentioned
| . had

in the application that the applicant[ifgﬁ{éd upto

,pre-degreéfzggiggidfger suitéﬁle post is available

she‘was prepared to work as a part-time sweeper in

the place of her mother. In reply to this represen-

tation the applicant was served with the impugned

order dated 29.11.19§D; Annexure~D issued by the

third respondené informing her that, as per the

existing rules appointment of casual workers should
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be done strictly throug;%gmployment Exchange, aﬁd that
o
therefore her case for compassionate appointment could
not be acceded to. On receipt of this memo the applicant -
made another representation to the second respondent gith
copies to the Finance Minister, Secretary, Central Board
of Excise and Customs, Collector of Central Excise,
Cochin aqd Smt.Savithri Lakshmanan, MP., Finding na
response, the applicant has filed this application
praying_that the impugned order at»Anne;ure~ﬁ may'be
Quashed, that it may be declared that the applicant
is entitled for appointment on compassionate groundg‘
that the respondents may be directed to retain her in
service as a part-time sweeper in the 4th respondent’'s
office, restraining them from replacing her with
newly advised Employment Exchanoge hands, The apPlicant
has impleaded the 5th respondent who uaé selected for
appointmenﬁ of Part=time Sueepér and allotted to work

in the post of Part-time Sueeper in the 4th respondent's

. affice.

2. In the reply statement filed on behalf of the
respondents 1 toc 4 the claim of the applicant for
compassionate appointment is resisted on the ground
that the applicant being daughter of a deceased part-
time employee did not come uithin.the scheme for
émployment assistance on compassionate groundswhich
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is available to the families of regélar Government
servants only. It has aléo been contended that the
applidant is not entitled to continue as part-time
sweeper as her engagement was only a stop-gap arrange-
ment and since she was not sponsored by the Employment'
Exchange. It has been further contended that - . a

selection has been made gut of the candidates sponsared
that

by the Employment Exchange and{?;i:ii;gcted hand has

to be appointed.

- 3. ‘ The 5th respondent who has been issued with én
order of appointment to report for duty as part-time
Sweeper in the Office of the 4th respondent has filed

a statement contending that the claim of the applicant
should not be allowed to deprive her of the right to be
appointed to-the post to whichshe has been selected.
Ithms inter-alia been can?endéd that, in case the appli-
cant is entitled to be appointed on compassionate

ground as part-time Sueeﬁer in the O0ffice of thé 4th
respondent, the respondents 1 to 4 may be directed

to accommodate her in the existing vacancy at Irinjalakuda.

4. We have heard the arguments of the counsel for
the parties and have also carefully gone through the

pleadings and documents produced.

S. In her representation dated 25.9.1990, Annexure-8

éddressad to the second respondent the applicant had
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narrated that, on the death of her mother Mary who
was a part-time Sueeper in the office of the 4th
respondent, the sble bread-winner of the Faﬁily had:
been taken auay, that the family had been driven to
ggtreme poverty since her father does nat have a
steady job and her brothers are all younger to her
and unemploved and had requested for an appointhent
on compaﬁsionaté Qround to a suitable post in the
departﬁent. It has also been mentioned that, though
she had studied upto Pre-degree she was prepared to'
work as a part-time Sweeper. Thi§ representation
Wwas disbdsed‘cﬁ by the impugned order at Annexure-D
informing her that, as per the existing rules, appoint-
ment of casuél workers should be done strictly through Hu
_ , &
Employment Exchange anézg%i/gaég/ﬁor compassionate
appointment cquld not be acceeded to. No other ground
is mentioned for fejéc&ing T,Iher claim in the impugned
order. But the learned CQUnéel for the respondents '
1 to 4 arqued that, as T.K.Mary was nst a regular Govt.
servant holding a civil post, the benefit under the.
scheme Forchmpaésianate appointment is not available
to the fgmily of Mary. The orders issued on the
subject of compassionate appointmzant have been simpli-
fied and consolidated in the Office Memorandum in
Chapter 25 of Swamy's Complete Manual on Establishment

and Administration for Central Govt. OfFfices under the

ﬂb///// ‘ eee6/-
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head o whom applicable®the following is stated:

"(a) To a son or daughter or near relative
of a Government servant uho dies in
harness including death by suicide,
leaving his family in immedi ate need
af assistance, when there is no other

' earning member in the family.

(b) In exceptional cases when a Department
is satisfied that the condition of the
family is indigent and is in great dis-
tress, the benefit of compassionate
appointment may be extended to a son/
daughter/near relative of a Government
servant retired on medical grounds
under Rule 38 of Central Civil Services
(Pension) Rules, 1972, or corresponding
provisions in the Central Civil Service:
Requlations before attaining the age of
55 years. In case of Grobp ‘D' employees
whose normal age of superannuation is
60 years, compassionate appointment may
be considered where they are retired on

- medical grounds before attaining the age
of 57 years. |

{(c) To a son or daughter or near relative
of a Government servant who dies during
the period of extension in service but

not re-employment."

If TJ.K.Mary, Part-time Sweeper could be considered as
a Govefnment servant,on her death her son, dagghter or
near relative would be eligible for appointment'an
campassionate graunds,ié the condition of the family
is indigent deserving employment assistance. So the
basie question to be decided is whether a Part-tiﬁe
Sweeper is a Government servant. The learned counsel
for the reépondents submitted thgt as there is

no. . bar. . for a part-time emplpyee to be engaged in

ﬂq///f///f | ...7/-.
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other trade or business it cannot be said that a part-
time employee is a Govérnment servant. The important

test to determine whether a person is a Government ser-

vant or not are :

a) Whether the Government has the right to
. select and appoint;
b) Whether he is uorking under the supervi-
sion and ¢antrol of the Government or

authorities under the Government;

c) Whether he receives a fixed remuneration
for. the work;

d) Whether there is relationship of ‘Master
and Servant between him and the State;

e) Whether he discharges duties in connection
with the affairs of the Stéte and whether
the affice held by him = will fall vacant
on his death or removal from service. -

Applying these ‘tests the Supreme Court has in State
of Assam and Others Vs, Kanak Chandra Dutta reported
At
in 1967-5C-884 held that a, Mauzadar in the Assam
r
Valley held a 'civil post, though the post of
Mauzadar was part-time ogne and though there was no
embargo for a Mauzadar to be sngaged in other trade
or business. Applying these tests ta the case on hand
we have no hesitation to hold that T.K.Mary, mother
of the applicant though a part-time Sweeper was holder

of a civil post receiving a regular monthly salary,

discharging duties in connection with the affairs of

o
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the State and on whose death the post which she hsld
has become vacant. Smt.Mary was not a casual mazdoor
but a regular.paft;time Sueeper.' The confention of

the respondents 1 to 4 that the decegsed Mary was not

a Government servant has therefore t§ be re jedted.
‘Hence, as Smt.T.K.Ma;y was a Government servant, on

her death if the family was driven to indegent circum-
stances than it is unreasonable and unjust to say that
the applicant, daughter of T.K.Mary is not entitled

to be considered for compassionate appointment. The
objection to' the appointment of the applicant mentioned
in Anaexu:e—thhat she Qas not sponsored by . the Employ-
ment Exchange also is upsusﬁainabla since the applicant
has registered her_néme with the Employment Exchadge'
Chalakudy uith Registration No.W-5737 of 1990. Tﬁé
scheme for compassionate~éppointment‘gives permission
tnkthe competenf authority to relax the conditions

such as age and educational qualifications in deserving
‘cases., 90, even - if = sponsorship by Employment Exchange
considered as—

i;[?/giig}ti§; prec;dent for appointment in Government
service, considering thz case as bne under the stheme
for compassionate appointment the competent authority
is exﬁeéted to,andj%hgguered to relax ‘Bugﬁ & redquirement,
As there is no contention for the respondents'1 to 4
that the family of the applicant is not indigenﬁ, we

are of the view that the stand taken by the respondents

_ ts
that the applicant is not entitled 76 appointment on
e & '
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c@mpassionate ground is wholly unjustified. The respon-
dents{there?ore have to consider fhe question of appointmeﬁt
9? the‘applicantlin a suitable post commensurate with

her age, educational and nthér,background. If no other
suitable post is aveilable the applicant should at least

to' be accommodétéd in_fhe post of part-time Sueeper

for which she had expressed her willingness.

6, Now theré is a conflict between the rights of

the Sth respondent who has been selected for appoiﬁtment
as part-time Sweeper.and a claim of the applicant for
aamﬁasziﬁszgzaﬁpointment . .undér , .. the scheme for
compassionate appointment. Compassionate appointment

ié to be made from direct recruitment quota and it is
to Ee given preference. The Sth respondent in the reply
statément has stated that there is an existing vacancy
at Irinjalakuda and that she would be satisfied if she
is accommodated in that post. The respondents 1 to 4.

have no case that such a post is not existing at present.

Therefore, if the applicant is to be allowed to continue

be
and/regularised in the post of part-time Suweeper in the

9
office of the 4th respondent, the 5th respondent can be
accommodated in the existing vacancy at Irinjalakuda,

there at present
or if no vacancy exists/in next arising vacancy.

7. In the conspectﬁs of facts and circumstances,

we allow the application and direct the respondents

e

v.e10/=
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1 to 4 to consider the applicant for appéintment to
a suitable post in Group 'C’' or 'D' and to appoint
her to one such post and iF'no such vacancy ié avai-
lable at preéeht to regularly appoint her as part-
time Sweeper in the office of the 4th respondent
where her mnther-T.K.Mary was working,Till such time
a regular order of appointment is issuéd,‘the applicant
should be alloued tﬁ continue on a casual baéis as
part-time Sueepef in the office of thé 4th resgqndent.
If the applicéntAis to be regularly appointéd as part-
time Sueeper in the office af_thé 4th respondent, the
5th réspéndent sho&ld be posted either in the existing \////
Qacancy at Irinjalakuda ar if nc such vacancy.existsbnouA
- v | Irinjalakuda,
in the next arising vacancy at/Chalakudy or in nearby

place.

8. There is no order as to costs.

SO e

/
(A.V.HARIDASAN)

- JURICIAL MEMBER . VICE CHAIRMAN

24.12.1991
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L IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
L _ ERNAKULAM BENCH

R.A. 76 of 1992 in

0. A. No. 2
T. A No. 28 of 1991

DATE OF DECISION __5=6-1992

T

Union of India, M/o Finance A@p“éﬁ?“)

.and 3 athers

Mr NN_Sugunapalan, SCGSC __  Advocate for the Applicant (s)

AVersus
Mr TG Baby & another

Respondent (s)

Advocate for the Respondent (s)

CORAM :

The Hon'ble Mr. SP MUKER3II, VICE CHAIRMAN
The Hon'ble Mr. AV HARIDASAN, JUDICIAL MEMBER

Whether Reporters of local papers may be allowed to see the Judgemem? M
To be referred to the Reporter or not ? Vs

Whether their Lordships wish to see the fair copy of the Judgement7 //0
To be “circulated to all Benches of the Tribunal ? /\/?

W=

JUDGEMENT

(ﬁr AV Haridasaﬁ, Judicial Member)

IUe have ‘carefully goﬁe ?Hroqgh the. revieu applicatidh, the -~
order sought to. be réviewed and the conn;cted records. It is
seen.that there is ﬁo'error on the face of records. The averment
in the R.A. that ﬁhe Tribunal has grapted a larger relief than
what has prayed for in the.D.A. is not correct. The applicant

"~ had prayed'forva aifection to give her appointment on compass-
ionate grounds and also for not posting anybody in the part-time
post. It wuas considering the entire aspects of the ;ase that the
order sought to be reviewved uas.passed on merits. UWe do not

findAany reason in the R.A. to revieu the order. Therefore the

R.A. is

ismissed, |\ 4’/////
‘ Q >
( AV HARIDASAN ) ( SP’ MUKERJI )

JUDICIAL MEMBER S VICE CHAIRMAN
trs 5-6-1992



EP(C) 139/92 in RA 76/92
in DA 282/91

P

SPM & ND

(20) ﬂr R Rajasekharan Pillai by proxy. ‘. R

SC.GsC by Poly Mathal.

The Sr. CGSC takes notica on behalf of the
alleged contemner and prays time to file a statement
in reply to the CCP. He may do 50 within 2 ueeks
~ with copy to learned counsel for the applicant He
" should also clarify spaciflcally whether vacancies
have- been in existenca for absorptxon of the petitxonef_
and if so to what extant., ‘

.. v

Liat on 170120920 v |

14
]
\

A<Eizﬂzk,’_, | -
o - sPM
v 18011092

18-1-93 o - \
(22) Proxy counsel for petitioner
Mr Poly Mathai for SCGSC
The learned counsel for the respondents seeks
some more time to file a statement. He may do so within
a week with a copy to the petitioner. He should also
give clarification as directed by this Tribunal on
18.11.92 ragarding the existance of vacancies Porfh
absorption of the petitioner. ' '
List Por further direction on 10.2.93.

(AUH) - (spm)
| 18-1-93
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2= cpc 139/92 in RA 76/92 in OA 282/91

(26) R Rajasekharan Pillai R
' SEGSC by Polly Mathai S . e

Learned counsel for the applicant submltted
" that he has satisfied with the. Annexure R1 order

produced uith the statemant filed by the respondente.'
Thay have alsa camplied with the directLOns contahwcl

in the judgment of this Tribunal. Accordingly, ve
- close the CPC and dlscharge notica.

L LI R
(R Rangarajan) (N Dharmadan)
Administrative Member Judicial Member

10-2-1993




