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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. 282/98

__THURSDAY THIS THE 9TH DAY OF JULY, 1998.

'COR A M:

HON'BLE MR. A. V. HARIDASAN, VICE CHAIRMAN

G. Somenathan Neir, S/o Gopalen Nair

Treffic Inspector, Divisionzl Head Quarters,

Soutthern Reilwey, Palekkaed residing
att Sreepadam, Peruntha2lmanns.

V. Nendskumaran S/o S.P.R. Variyar

Stetion Msster Grade-I, Coonoor residing 2t

120/C, Vegdevi, Ouuupatﬁaral, Coonor,
Nl]glrl, Temi] Nadu.

V.OR. Spnk@f?nunnLMenon S/o K. M. Ba]akrlshne Menon

Stiation Master, Grade- I, Keleyi

C. Venu S/o late A. Chekrepani

Stattion Master Grade-I, Madukkareai
residing 2t N-17, Rachana, Gsndhi Nagser,
Poochire, P.O. Puﬁhuparlyaram,

Pa]ekked District.

By Advocste Mr. M.R. Rejendren Nair

Vs.

Union of Indis represented by the
Secretary to the Government,
Ministry of Reilways, New Delhi.

The Genera] Mesnager,
Southern Reilway,
Madras.

The Senior Divisional Personnel Officer,
Southern Reilway,
Palakkad

T. Bzl#krishnan,"
Treffic Inspectior

Southern Ra2ilway,

Mangalore.

S. Elengoven, Stetion Msster,

~Soutthern Railway,

Kerur.

By Smt. Sumathi Dandapeni

The epplicetion having been hesrd on

Tribunal delivered the following on 9.7.98:

<

oL

. .Respondents

16.6.98,

the
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ORDER

HON'BLE MR. S.K. GHOSAL, ADMINISTRATIVE MEMBER

The epplicentts, who belong to the cadre of Statiion
Superintendents / Traffic inspectors working in the Southern
Reilwey, feel 2ggrieved by the finzlisaztion of the séniority
list dissued on behzlf of the Chiéf Personnel Officer,
Hesdquerters office, Personnel Branch of the Southern
Rei]wey; Chennsi. Thet communicestion deted 27.1.88 is 2t A7

which hes been impugned by the sppliceants.

2. The first zpplicent 2long with 2 few other similerly
situsted persons had epproeched this Tribunel eazrlier in
0.A. 375/93. 1In the order which wes pzssed in that case
2long with other related cezses on 6.9.94 =2t Al  the
following two issues were framed as. the core questions
under considerestion there:

"(2) Whether reservation is to be spplied on the cadre

strength or on the vecancies zrising; 2nd

(b) whetther seniority in the ]ower. post  among
employees belonging to non-reserved a2nd reserved
cettegory would be reflected in the higher post,
irrespective of eerlier promotiions obteined by

employees belonging to 2 reserved category."

3. This Bench then reférred to verious decisions 2nd in

particular to the decision of the Allehszbad HighCourt in

Py

J.C. Ma2lick & Others Vs. Union of Indis end Others (1978

(1) SLR 844) and Vir P2] Singh Chauhen 2nd Others Vs.Union

, of Indiz znd Others (1987) 4 ATC 685 (CAT)). Following the

principles Jeid down in those cases 2nd 2 few other relzted
ceses, which 2re mentioned in perz . 2 of that order this

Bench held 2s follows:

"Following the precedents, we hold:

-
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2) thet the principle of reservetion operates on the

cadre stirength;

(b)thett senioritiy vis-z-vis reserved and unreserved

catiegories of employees in the Jower cattegory will be

reflectied in the promoted cattegory 2lso

nottwitthstteanding the earlier promotion obtezined on the

J

__basis of reservattion.

Applying these pfincip]es, respondentts Reilweys QEJJ
work out the reliefs. We 2re issuing the direction,
as the Apex Court ﬁhought that the judgment in force
should be implemented (interim orders in C.A.2017/78).

(emphasis supplied)

4. One of the relztted czses which was 2lso decided
2long with O0.A. 375/93 with tﬁan common order, w2s O.A.l
1793/92. This Jletter 0.A. wes taken up in oppe2] in SLP
before uhe ‘Hon'ble Supreme Court by the respondent
Depzrtmentt, i.e. the Ministry of Rezilweys. The Hon'ble
Supreme Court in thet Appez] pessed the following order
(R1).

"Del2y condoned.

These mettier sre fully covered by tthe decision of this

Court in P.K.Sebharwsl & Others. Vs. Stete of Punjeb

and oﬁhers (1995 (2)ScCC }45) and Ajith Singh Jznuje

end Ors Vs.Stzte of Punjsb and Others (AIR 1996 SC

178). The speciez] ‘]eave‘ petitions 2re ‘therefore

dismissed."

This order wes detied 30.8.96 in Civil Appez] in SLP

3

No. 10691/95.
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5. In the meanwhile the first zpplicent had filed O0.A.
1488/95 Impugning the Seniority List of the Station
Supdtis./Trzffic Inspectors (the present cadre) which wes
published on e provisionz] bessis. They 2lso sought for a
direction to be issued by this Bench to the respondentis o
meke further promotions annhe next higher grade carrying
the sczle of pay of k. 2375-3500 (unrevised) only on the
basis of inter-se seniority of the officers in the enﬁry
grade. The seme first zpplicznt filed one more 0.A.85/97
cleiming nhaﬁ tthe respondenﬁs should prepere the fineal
senioritty listt on the bssis of the judgment of of this Benchi
in 0.A. 375/93 2nd should review the promotions which had
2l resdy been-méde. These two 0.As i.e.»O.A; 1488/95 end
0.A. 85/97 2nd other connected mastters, were disposed of bye
tthis Benchvwinh an order daﬁed 29.10.97. The operative partk
of thet order is reproduced below:
When the metter cazme up for heering todesy, the leasrned
counse] for applicentis submitted that the Ra2ilway
Board hzs since issued an order detted 21.8.97 in which
the instiructions have been issued on how the Supreme
Courﬂ's‘judgmenn in R.K. Szbharwzl Vs. Stiate of Punjab
(AIR 1995 SC 1371), Union of Indiz 2nd Others Vs.
~ Virpa] Singh Chesuhzn end Others (AIR 1996 SC 448) 2nd
J.N.Melik Vs. Union of India-(1978 (1) SLR 844) ere to
be implementted. The grievance of the epplicentis will
be crystzllised efter the vimp]emenﬁation of .these
instiructions 2nd 2pplicants will hsve to frame their
grievences in an eppropristie manner eftier the
implementetion of this order.
We, therefore, direct ﬁhe respondentis Rezilways to
carry ouUEhe lnstrucﬁlons inthe Cchu]ar of the

T I T o
Rallway Board referred to ebove end draw the rosﬂer as

o directied therein w1ﬁh1n 2 perlod of three months and

_ prepare 2 prOVlSlOHG] senlorlty list on the basls of
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the revised rostier. Applicsntis will therezfter, be

given 2dequate opportunity to represent if so advised
2gzinst the provisionz] ]ist drewn up in terms of the
directions 2bove. Respondentt Reilweys will thereafter
finzlise the revised seniority Jist and communicate it
to the app]icanté. Till this exercise is carried out
the interim order slresdy in force will contiinue."

(underlined for emphssis)

6. The respondeﬁté thereafter published the provisional
combinéd senioritty list for the cadre of Station
Supdtis./Traffic Inspectors in the scale of R. 2000-3200 (k.
6500-10,500).in the revised sc2le) on 16.12.97, 2 copy of
which is availzble st A4, They | 2lso  celled for
represenﬁaﬁioﬁ if eny regarding the s2id provisions]
combined senioritty list tio be submitted before 5.1.98. The
first applicent submittied his representztion deted 22.12.97
in response theretto. His representtation is found st A6. In
the seaid represenuaﬁion, he requested the respondents to
meke 2 copy of the revised roster prepared 2as per the
directions of this Bench, menﬁioned ebove, 2t A2, i.e. the
order in O0.As 1488/95 and 0.A. 85/97, 2mong other O0.As.
According %o the first applicent that would ensble him to
meke 2n effective representation agzinst roster and in
respecﬁ of the proVisiona] seniority listt. Nonetheless, in
the representation the m2in grievence which wss ventilztied
by the first epplicent wes 2s follows and we quote: |

"In the Rai]wey Board circuler, it wes directed that

the officials in position as on 10.2.95 and to

'idenﬁify the postts 2t roster point 2geinst which ezch

of them were sppointed/promoted. Such en exercise is

nott undertieken 2s is evident from the provisional
seniority list, which is only verbastim reproduction of

the ]ist which existed esrlier.

gV
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If the judgments of the Hon'ble Tribunsls 2nd those of

the .Supreme Court are wunderstood correcttly and

implemented properly, the seniority in the entiry cadre

will be reflectted in the promoted csdres. But, the

benefit of such seniority will be avsilable with

,effect from 10.2.95. This resul% can be achieved only

by notionzlly working out the seniority of 21]

employees in service 2s on 10.2.95 by 2 just 2nd fair

process, 2pplying the law declered by tihe Courtt. One

way of achieving the correct result in reckoning the

_seniority of those who were promoted on the basis of

B =

reservation with effect from the dste on which they

“would have been.érgmoued'to the higher grade, had they

——

been not granted the accelerszted promotion on the

bzsis of reservation. It may 2lso be possible to

achieve the seme result by reckoning the seniority of
those promoted on the basis of general merits
(unreserved) with effect from the date of promotion of
his immediane‘junior, who was promoted on the basis of

reservation. The notions] dates suggested 2bove need

BaEarr

‘only be tzken as the basis of reckdning the seniority

for further promotion 2nd that is done, one who gets

R Ix s

scceleratied promotion on zccount of reservetion will

PN Y

_not hezve the benefit of unintended seniority.

2

t.. As cen be seen from the seniority list, 2lmost

more than 507 of the higher posts are held by members

of the reserved community. Appzrently, this is the

result of grant of reservetion coupled with

e



gZcceleratted seniority. Such 2 resu]u will be

i

sanhilitattive of ﬁhe ConsU1ﬁuﬁlona] mandete contained

in Arulc]e 335, 3ccord1ng %o Wthh the c]alms of

B T

members of SC & ST sha]] be ttaken ano considerstion,

con51stenﬁly with the maanenance of efficiency of:

. _administration.

_By monopolising the higher position %o reserved

__category a]one, the rights Of those seniors in the

_unreserved cauegory for equallty of opporﬂun1ty is

denied. Therefore, 2 reallstlc 3nd pragmeulc approach
by the administrstion will be requlred so 2as o avoid

infringement of legitimate expectation."

(eméhasis supplied)
7. The rép]y given %o that representation made by the
first 2pplicant is seen st A7 issued from the office of tthe
Chief Personnel Officer, Southern Reilway, Chennai dated
27.1.98. It was stated there that this representsttion had
been cerefully examined and that in obedience to the
directions issued by this Bench, the roster hed been recast
aé pér the orders of the Rzilway Board dasted 21.8.97. In the
said reply it was 2]lso menttioned thst since this Bench did
not specificelly direct thet 2 copy of the revised roster
should be circulsted, the respondents did not find it

necessary %o circulatte 2 copy of that revised roster.

The respondents have 2lso statied 2s follows:

" You 2re further adv1sed uhat uhe Rallway Board v1de

bheir lettter dstied 28. 2 97 copy of Wthh is enc]osed

~t

‘have Jaid down pr1n01p]es of deﬁermlnlng the seniority

of staff belonging to SC/ST promoued erller vis-a-vis

Generz] /OBC staff promoted laster. You may kindly

._notte that this modified rule for determining seniority

comes intto effect with effectr from 10.2.95. You have
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entiered the grade of %.2000—3200f9p_29.6.91 wﬁich is

_¢«much before the crucisl dstte of 10.2.95."

(Emphasis supplied)
g, The applicantts feel that ﬁhe decision ta2ken by the
respondents bazsed on the sbove rations] is nott correct znd
according %o them thet position is not in 2ccordsnce with
the order passed by this Bench in 0.As 1488/95 a2nd O.A.
85/97 , slong with some more related OAs which were disposed
of by this Bénch_by that common order st A2, which we have

2lready referred to 2nd quotted from verbatim above.

9. The m2in grounds teken by the epplicsnts for
meinteining tha% impugned finslised seniority Jlist of the
Station Supdts./Treffic Inspectors in the pre-revised scezle

of k. 2000-3200 is invelid, sre summarised be]ow;

10. According to the @applicaents the contenttion of the
respondents that they had actuslly prepsred 2 revised
postti-based roster for the cadre of Station Supdté./Treffic
Inspectiors before they published the provisiona] seniority
list for thet cadre 2% A4 is not true. It is so because
that order is dated 16.12.97 wherezs under the order of the
CPO, Personnel Branch, Heasdquearters Office, Southern
Railway, Chennai circular instructions were issued dated
29.12.97, which for the first time prescribed the mznner and
the form in which the reviéed post-based roster had to be
prepéred. Therefore, the eppiicents have argued, the
provisionz] seniority list could not have been prepsred znd
published on 16.2.97 following the preparation of 2 revised

posti-besed roster which wss initizted only on 29.12.97.

11.  The spplicants have =2lso questioned the retional

behind the stznd tzken by the respondentis snd communicated



tic the first zpplicent through their letter dsted 27.1.98 at
A8 which we have 2lready mentioned. The besic stand of

the respondents is that the existing position of seniority
for the SCs and STs in the cadre of Station Sudes./Traffic

Inspectors cannot be chenged because the principles 1sid

down by the Hon'ble Supreme Court do not contemplate any
revision of those seniority positions, if their promotions
to this cedre of Steation Supdtis./Treffic Inspectiors had
tzken plasce prior to 10.2.95. ~According %o the epplicantis
such 2 stiand is bassed on 2 misconception of the principles
l2aid down by the Hon'ble Sﬁpreme Court  both in R.K.

Sebharwa] Vs. the Statte of Punjsb and Union of Indiz Vs.

Virps]l Singh Chsuhan, which two rulings were specifically
atitended 8o in the A2 order of this Bench. They have further.

contiended 2s follows:

. JProspectivity 2s far a2s the present case is concerned

..means and can mezn only one thing. Prospectivity in

granting benefits like further promouion, and not

unsettling the promonlon a]ready gran&ed It does not

and c2nnot mean that senlorluy also will be rev1sed

prospectively. Respondents falled %o understiend this

Annexure A9 in so far 2s it is prospective only is

i]]ega].

The Supreme Court never inuended the SC/ST cehdideues

to get acce]ereted senlorluy 3]ong with their

acce]era&ed promo&ion on accounu of reservation. The

brespondenus Rallways are over reaching the direction

of the Hon'ble Apex Court.

The judgment of this Hon'b]e Tribunzl which became

finazl does not permit prospectlve 1mp]emenﬁanlon of

O
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the principle of seniority. Assumlng uhan 2

_prospective lmp]ementaﬁlon is pos51b]e in ]aw,

senioritty in a2ccordance W1th ru]es musu be ref]ecﬁed

in the gradetion list s on 10.2. 95 and a]] future

_promotion mus be bazsed on such gradaﬁlon ]1su Any

——

promoulon made prior Uo 10 2 95 may noﬁ be affectied.

This dis  just, reasonab]e and proper way  of
implementing @ ‘revised senlorlty w1th prospective

Abenefiﬁs'avoiding perpetustion of injustice.

(highlightied by us)

{

-12-, Given the history of this. case end@ﬂhgiﬁeve]opmenﬁs'
which have tzken place so far béuh on the p];ﬁe of ru]e% '
which should govern the promotion of these different
cetegories of employees, as lz2id down by the Hon'ble Supreme
Court 2nd on the plene of the more specific order passed by
this bench ot A2 in 0.A. 1488/95 and 0.A.85/97, it hss
become necessary for us to exsmine cerefully whether in ﬁhe.
first instznce, the 2pplicants were rendered unsble to mazke
an effective representattion ageinst the Provisional
Seniority List published with the communication dated
16.12.97 (A4) on the =2lleged ground thzt the revised
posti-bssed roster which should have been the basis for the
revision of ﬁhe eerlier provisiona] seniority list had not

been mede aveilsble to the applicents in spite of their

request for the seme.

13. On this barnicu]ar score we 2re unzble to agree with
the learned coﬁnse] for the spplicents that the fai]ure of
the respondents to make 2vailable 2 copy of the revised post
based roster %o the applicants in response o their -
representtattions 2geinst the said révisedv provisional

seniority list, hes in eny manner, prejudiced their right o
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meke 2n effective representztion 2gainst thet list. OQur
decision on this point is besed squarely on the fact theat
the basic chzllenge to the provisionsl seniofiny']ish, és we
have quoted sbove from the i]]ustrative representattion made
by the first epplicant 2g2inst that list wes the spplication
of 2 particular working rule for retrospective revision of
the existing inter-se seniority between the reserved
categories 6f SCs/STs and others in the cadre concerned.
Since it has been cleesrly admitted by the respondentis that
ﬁhe revised roster had not been prepsred bzsed on that
principle of retrospectivity, the zpplicants, in effect, did
have nhe same opportunity of stating nheir cese against the
provisionsl seniority list 2s if the roster based on thaﬁ
principle, not acceptzble o them,.had been made sveilable
to  the 2pplicants. This right of representation uhe.
3pp]icanﬁ doubttless hsd which they acnua]]y exercised. It
is én entirely differenu metter that the respondents did not
agree'ﬁhaﬁ‘uhe menner, in which the sapplicsnts wentted the
working ru]e-or uhevdocﬁrine of reurospec&iviny vis-a-vis
prospectivity to be spplied, was the correct mznner. In
fact this besic disagreement wes communicéted to the first
epplicaent through A7 dated 27.1.98 'in response o his

representtation, which we heve z]lready mentioned.

i4. We ma2y now exsmine wheﬂ‘ the basic position of the
applicentis is in respect of the principles to be followed in
revising the seniority Jlist of Station Sﬁpdus./Traffic
Inspectors. According to the app]ican&s the principle ]aid
down by the Hon'ble Supreme Court in Ssbharwsl's case and
Virps] Sing Chauhszn's case mentioned 2bove enjoins upon the

administration %o restore the inter-se seniority of



employees belonging to the categories otther than SC/ST
vis-2-vis uhosé coming under SC/ST cztegories. from the time
of_ their first promogtion from the initis]l cedre. It is
~evident that this would entail re—working_ the seniority
positions in each of the intermediste promcted casdres based
on the originz]l seniority of the employees in the initisal

cadre.

15. The spplicents heve mzinteined thst the revision of
the inter -se seniority positions should be bazsed on the now
well esteblished principle of post-bzsed roster for esch
tier of prémotion after providing for percenﬁege based
’a]]ocaﬂion of posts for the reserved caﬂegbries and
specification of indiQidua] slots therein besed on' sucﬁ
reservation. They have contended furtther that the employee
belonging %o the unreserved castegories should be zccorded
revised seniority .posiuions in 2 given «cadre, safter
re-working the inﬂer-se_ seniority on the =ebove 1lines.
Thereafter, bssed on such revised seniority positions,
whereever promotions to the next higher cadre are being and
have been given since 10.2.95, i.e. the effective date for
following the decision of the Hon'ble Supreme Court on
post-based reservation in Sabherwal's case, such promotions
should be reguleted. They have zrgued that this revision in
the present and given cadre cén only be based on the
inter-se seniority positions in the initiz] cadre of the
employees  belonging to unreserved categories vis-z-vis the
employees be]bnging‘ to reserved categories like SC/ST.
They have further meintzined that the above working rule
must be followed irrespective of the facu'thau some or mosk

of the promottees belonging to these reserved categories now

g
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working in s given cadre mzy have been promoted to various
intermedistie cedres including the cedre immedistely below
the given cadre, or further down the line, and even though
the promottions granted ud these employees of the reserved
cattegories to the some or 211 of the intermediate cadres may
have been bssed on their seniority determined by the length

of service in those respective immediste cadres.

16. We observe that the 2bove represents the essence of

the. ergumentts advanced on behalf of the gpplicents.

17. The learned counsel for the @applicants, while
stirenuously arguing in favour of this spproach, hass relied
strongly upon the ruling of the Hon'ble Supreme Court in
Ajit Singh Janujs Vs. State of Punjsb (AIR 1996 SC 181)
where sccording %o him the principle of retrospectivity was

clearly laid down.

18. Finally, the ‘epplicents had sought the following
reliefs: |
i)To quesh Annexuée A7 Senioriuy list and to direct
the respondents to prepare 2 revised seniority jisﬂ
based on 2 post based roster in full complisnce with
Annexure - A2 final order and 2also following the
principles laid down by the Apex Court in Virpa] Singh
Chauhan's cese, by resortting to-'entry level seniority
in 2]] promoted cadres.
ii) Greznt such other re]ief’as mey be prayed for and

the Tribunsl may deem fit to grant, and

~iii) Graznt the costs of this Originsl Applicetion.”

L9
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i9. The officis]l respondents have opposed the reliefs
cleimed by the zpplicants. They have stated nhan‘nhey have
faithfully cerried out the direcuioﬁs given by this Bench in
O.As. 1488/95 2nd 0.A. 85/97, a2mongst other 0.As, seen 2t
A2. According to uheﬁ, they had prepared the revised
post-based roster bssed on the Resilwasy Board Circular dsted
21.8.97 prior %o the publication of the provisional
seniority list, basing that provisionsl seniority list on
such 2 revised post-based résﬂer and particulerly reflecting
therein the revised seniority positions of those promotied %o
the cadre of Station Superintendents/Traffic Inspectors
after 10.2.95. They hsve averred further that the revised
seniority list so prepsred was based on the inter-se
positions of such émployees in the cadre immediately below,
irrespective of whether after 10.2.95 some of the employees
belonging to the reserved categories; were promotied earlier
than those .be]onging to the unreserved categories. They
have  stated ﬁhau_ thereeftier, they had = cslled for
fepresénﬂations, if eny, 2geinst the seid provisional
senioriuy ]iéu and that it wes only after considering those
representatiions that they finslly published the impugned

seniority list at A7.

20. The officiz] respondents have specifically maintizined
that 211 the 2pplicants havinglbeen promoted %o the given
cadre of the Station Superintendents/Traffic Inspectiors
prior to 10.2.95, nhéy could nott be given the benefit of the
egbove revised 2llocation of seniority positions. Fo]]owing.
the principles J2id down by the Hon'ble Supreme Court in the
above two ceses, i.e., Sasbharwel's cese eand Vir P2l Singh
Chauhén's.case, the respondents have esesentislly argued,
there is no warrent for revising the inter-se seniority
position in the given cadre of Station
Superintendents/Traffic Inspectors by reflectiing tthe

inter-e seniority of 211 the

L9
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employees as it stood in the initial cadre.
A .

21, The learned counsel for the respondents has
specifically ardued that no such exercise is contempléted
under any of the rulings of the Hon'ble Supreme Court
‘mentioned in the directions issued by this Bench in the
order at A.2 or under the circular instruction of the
Railway Board ~issued in. August, 1997, which has been

referred to in that ordef.

22, Finally the respondents have denied that non-
production of the post-based roster has in ‘any ménnér
affected the right of thé applicants in making a proper
and effective representation against the provisional
seniority list. It has been pointed out further by them
that under the direction of the Bench at A2 there was no

such stipulation either.

23. We have already considered this last point and we
are in agreement with the contention made on behalf of
the respondents on this particular aspect of the present

case.

24, The respondents have finally prayed for the

dismissal of the 0.A.

95 We have carefully gone through the pleadings and
materials made available to us by the parties and heard

the learned counsel appearing for them.

26. . To consider the main gfievances of the applicants
and the issues involved in the present O0.A. a good
starting point would be to consider what exactiy are the
directions given by this Bench in 0.As.1488/95 and 85/97
at A2. We have already reproduced that short common

order passed by this Bench in these two OAs, inter alia.

@.
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(ZZA It is evident that invterms of A2, the allegation
of inadequate or 'improper compliance of these
directions  made against the respondents by the
applicants , will p{imarily have to be examined with

reference to the ruling laid down by the Hon'ble Supreme
Court in Sahharwal's case and then in Vvir Pal Singh

Chauhan's case."

8. In Sabharwal's case the Hon'ble Supreme Court has

unequivocally laid down the following principles..

T

(i} "...... the percentage of reservation for the

TN

_purpose of promotion in the promoted cadre, has

to be worked out in relatioh to the number of

_posts which form the cadre strength. The concept

of vacancy  has no relevance in operating the

percentage of reservation."

(ii) "When all the roster points in a cadre are filled
the required percentage of reservation is
achieved. Once the total cadre had full

representations of the Scheduled Castes/Triees and
Backward - Classes in accordance with the
reservation policy then the vacancies arising
thereafter in fhe cadre are to be filled from
amongst the category of persons to whom the

respective vacancies belong."

(1iii) "...... the roster is permitted to operate till

the total posts in a cadre are filled and

thereafter the vacancies falling in the cadre are

wo beifilled by the same category of persons whose
- -

retirement etc. caused the vacancies, then the

L ¢

balance between the reserved category and the

-—

general category shall always be maintained. We

make it clear -that in the event of non-

availability of a reserve candidate at the roster
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point it would be open to the State Government to

carry forward the point in a just and fair
manner."
29. This order of the Supreme Court, from which the

-

above excerpts have been quoted, was delivered on 10.2.95
and it was laid down by the Hon'ble Supreme Court
subsequently that the above principles will only have
prospective effect. We observe that the object, which the
Hon'ble Supreme Court decided should primarily be
achieved by the preparation and opefation-of a post-based
roster in the above manner; is what has been described in
the same Sabharwal's case as "the balance between the
reserved category and the general category shall always be
maintained". As we shall see later, because of
accelerated promotions based on seniority in an
intermediate feeder cadre, i.e, above the very initial
cadre, graﬁted to the reserved category against the slots
which were technically general category slots, 4this

.balance can hardly be achieved even in future, if the

principle of post-based roster is applied only
prospectively - for a given cadre which 1is situated
several tiers above the initial cadre. However, while

interpreting the above principle of post-based roster and
the manner of its preparation and application as laid
down in Sabharwal's case, :.the administration is required
to follow the rules specifically laid down by the Hon'ble
Supreme éourt subsequently in that context. ‘

30. In Virpal S@ngh Chauhan's case in para 24 of their
judgment, the Hon'ble Supreme Court 1aid down the

principle of revision of seniority in the following terms:

o
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"It was held by this Court that such a concession

can also be provided under Article 16(4). In

short, it is open to the State, if it is so

advised, to say that while the rule of reservation

shall be applied and the roster followed in the-

matter of promotions to or within a particular

service, class or category, the candidate promoted

earlier by virtue of rule of reservation/roster

shall not be entitled to seniority over his senior

in the feeder category and that as and when a

general candidate who was senior to him ‘in the

feeder category is promoted, such general

candidate will regain his seniority over the

reserved candidate, nothwithstanding that he was

pfomoted subsequent to the reserved candidate.

there is no unconstitutionality involved in this.

It is permissible for the State to so provide."

(underlined by us)
in para 27 of the same judgment the Hon'ble

Court has held as follows:-

"We are of the opinion that the aforesaid
circulars/letters provided for reservatiQn in
favour of Scheduled caste/Scheduled Tribe
candidates, rosters and their operation and on
the subject of seniority as -between general
candidates and reserved category candidates, being
in the nature of special rules prevail over the
general instructions contained in Col.I of the
Indian -Railway Establishment Manual, including
those contained in paraé 306,309 and 319 etnal;

Accordingly, we agree with the conclusion of the
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Tribunal in the order under appeal (Virpal Singh
Chauhan), though we may not agree with all the

reasons given by the Tribunal. In other words, we

may not agree with the view expressed by the

Tribunal that a harmonious reading of clauses

(1) and (4) of Article 16 should mean that a

reserved category candidate promoted earlier

than his senior general category candidate in the

feeder category shall necessarily be junior in

the promoted category to such general category

candidate. No ‘such principle may be said to be

implicit in the said clauses. But inasmuch as

the Railway Board's Circulars herein concerned do

provide specifically for such a situation and

since they cannot be said to be violative of the

constitutional provisions, they must prevail and

have to be given effect to. It is not brought to

our notice that the said instructions are
inconsistent 1in any manner with any of the
statutory provisions or statutory rules relevant

in this behalf." (underlinéd by us)

3i. The position emerging from the rulings of the

Hon'ble Supreme Court quoted above appears to us to be

that it is permissible to prescribe that the inter-se

seniority of the employees belonging to unreserved

category vis-a-vis those belonging to the reserved
categories like SCs/STs in the feeder cadre will be
restored in the promoted cadre even if the employees

belonging to the general category are promoted later

than the employees belonging to the reserved categories.




..20..

32, However we are unable to persuade ourselves

that the rulings Jof the Hon'ble Supreme Court in the

above two celebrated cases specifically enijoin upon

the administration to follow this principle of

~restoration of inter-se seniority from all the

intermediate feeder cadres right upto a given cadre from

which further promotions after 10.2.95 are being

considered.

33. Oon the other hand thé entire set of .reliefs
prayed for by the applicants in this case  are based
squarely on such a regquirement. We are therefore unable
to agree with the applicants that such a requifement to
be complied with 'by the vadmin&stration' has indeed been
laid down as a rule by the Hon'ble Supreme Court in the

two cases discussed above.

¢

34, Since the learned 'counsel at the stage of
arguments refe;red pointedly to Japuja's‘case (AIR 1996
SC 1189), it may be necessary for us to refer to the rule
laid down in that case by the Apex Court. We observe that
in this case  the Hon'ble Supreme Court had  also
discussed the judgments in Virpal Singh Chauhan's case,
in Sabharwal's case and in the earlier Indra Sahney's case
(1992)Sup.3 ScC 217. We quote the relevant paras from
that judgment of the Hon'ble Supreme Court in Januja's

case, below:

"16. We respectfully concur with the view in
Union of India v. Virpal Singh Chauhan JT(1995) 7
SCC 231,(supra) that seﬂiority between the,
reserved category pandidates and general
candidates in the promoted category shall
- continue to be governed .by their panel position
,i.e., with reference to their inter se sehiority
in the 1lower grade. The rule of reservation

gives accelerated promotion, but it does not give

ﬁé*giy/



.21,

the accelerated ‘'consequential seniority'.If a
Scheduled véaste/Scheduled Tribe candidate is
promoted earlier becauSe - of the rule of
reservation/roster and his senior belonging to
the genéral ‘category candidate is promoted later
to that higher grade the 'general, category -
candidate Shall regain his seniority over such

-earlier promoted scheduled caste/tribe éandidate.

As already pointed out above that when a
scheduled casté/tribe‘ candidate ' is promoted
earlier by applying the rule of
reserVatiqn/roster against a' post reserved for
such scheduled caste/tribe candidate, in this
process he does not supersede his seniors

bélonging to the general category. In this process
there was no ccasion to examine the merit of
~such scheduled caste/tribe candidate vis-a-vis
his seniors belonging to the gehefal category.

As such it'will;be only rational, just aﬁd proper
to hold that when the general <category éandidate
is promoted la£er from the iower grade to the
higher grade, he will be considered senior to a
candidate belonging to the scheduled caste/tribe
who had been given acceleratéd promotion against
the post reserved !;l;rn;_“ oo J}? fpr him.
Whenever a guestion arises for filling up. a post
reserved for scheduled caste/tribe candidate in
.still higher grade then such candidate belonging
to scheduled caste/tribe shall be promoted first
but when the consideration isA in respect of
promotion against the general category post in
still higher grade then the -generalv cétegory
candidate who has been promoted later shall be

considered senior and his case shall be considered

first for promotion appiying either principle of

Ry
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mentioned above that clear principles of retrospectiyity

for

Hon'ble Supreme Court. The

in
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seniority cum merit or merit cum seniority.

If this rule and procedure is not applied
then result will be that majority of the
posts in the higher grade shall be held at

one stage by :person. who have not only
enteréd in service on basis of reservation and
roster but have ekcluded - the general
category candidates from being promoted to
the posts reserved for general category
candidates merely on the ground g@; their
initial accelerated promotions. Thié will not
be consistent with the requirement or the
spirit of Article 16(4) or Article 355 of the

Constitution.

17. According to us, the Full Bench was not
justified in saying in the case of Jawant

Singh v. Secretary to Govt. of Punjab (1989)4

SLR  257(FB) (supra) that non consideration

of Scheduled Castes candidates égainst
general category posts on basis of their
prior promotion will be hit by Articles 14,15

and 16 of the Constitution. That view shall

‘be deemed to be against the pronouncement

of this Court by the nine Judges Bench in
the case of 1Indra Sawhney 1992(Supp)3 SscCC
217(supra) as well as the view expresséd.by
the Constitution Bench in the case of
R.K.Sabﬁarwal(l995) 2 SCC 745(supra)".

We find.thus that it is only in Juneja's case

revision of inter se seniority were laid down by the

our opinion, is well-supported by the principles laid

‘>

applicants' case Dbefore us
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down by the Hon'ble Supreme Court in Januja's case.

36. We have also noted that the said ruling of the
‘Hon'ble Supreme Court in Januja's case was pronounced
by a three member Bench, though the decision in Virpal's
case was rendefed by a smaller Bench of two members.

further, our attention has pointedly been drawn to the

case, Sube Singh Bahmani vs. State of Haryana and others
reported in (1997)(6) SCC 765 . Here a two member Bench
of the Hon'ble Supreme Court has discussed the decision

in Januja's case and directed as follows:

"It, however, appears that in the ultimate

order passed in the said case, this court

allowed retrospectivé operation of the above

principle of seniority in the matter of

promotion, although in Virpal's case only

prospective operation was indicated. It also

appears that 1later’ on, persons who were

affected on account of giving such

retrospective operation to the principle of

seniority, made an application for

clarification of the said order in Januja's

case, but such application was dismissed

without making any observation on the question

of prospectivity or retrospectivity. Since

the correctness of the ultimate decision in

Januija's case has been raised and a large
number of persons are likely to be affected

if retrospective operaation is given on the

basis of the ultimate order made in Januija's

case we feel that it would be only proper if

these matters are considered by a three-

Judée Bench." (underlined by us)

“3
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37. We have not been told that. since the above
order was passed, the Hon'ble Supreme Court has further

pronounced on the matter.

38. In the above circumstances the only valid
position that one can maintain is that the clear brinciple
of retrospeétivity to be applied all the way to the
initial feeder cadres, laid down in Januja's'case, has now
become somewhat doubtful of application and the
administration cannot be called upon to implement that

principle compulsorily in all cases.

39, The Railway Board circular dated 21.8.97(A3),
which is the other pillar on which the applicants have
based their case, lays down the following principles for

the preparation of the post-based rosters. We guote:-

"4. The principles for preparing the rosters
elaborated upon in explanatory notes are

briefly recapitulated beloW:—

(a) The number of points in the roster

be equal to the number of posts in the cadre.
In case there is any increase or decrease in
the cadre strength in future, the roster shall
be expanded or contrscted correspondingly.

(b) Cadre, for the purpose of roster, shall

mean a particular grade and shall comprise

the number of the posts to be filled by a

parficular mode of recruitment in terms of

the codal manual provisions or Railway

Board's instructions issued from time to time.

fhus in a cadre of, séy 200 posts where the
»recruitment rules prescribed a ratio  of
50:50 for direct recruitment and promotion,
two rosters one for direct recruitment and

another for promotion{(where reservation in

,{'g/
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promotion applies) each comprising 100
points shall be drawn wupon on the lines
of the respective model rosters. Thé cadre
also means the éanctioned temporary posts,
workcharted posts, supernumerary posts, éhadow

posts in the grade.

"5eceiiiiiiieiies.. This will be done starting

from the earliest appointment made and making

appropriate remarks 'utilised by

SC/ST/OBCs/General' as the case may be,

against each point in the rosters as. explained

in explanatory note as given in the

Annexure.l. In making these adjustments, the

appointments of candidates belonging to the

SC/ST/OBCs which were made on merit ( and not

due to the reservation) are not to be

counted towards reservation. In other words

they are to be treated as general category

appointments.

6. Excess, if any, would be adjusted

through future appointments and the existing

appointments would not be disturbed.

7. While preparing post-based rosters, .
care should be taken to ensure that reserve
roster points are spread over evenly and not

kept together as far as possible."( emphasis
supplied)

From the relevant extracts from the circular
40. : '
instructions issued by the Railway Board quoted above, it
is again evident that even those instructions do not

specifically require that the inter-se seniority in a

given cadre between the promotees in that cadre belonging
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to the reserved categories fof promotions éffected’prior
to 10.2.95 will have to be reworked based on the
principles laid down by the Hon'ble Supreme Court in
Januja's case. It is S0, because merit-based
promotions from the intermediate cadres, i.e., just above
thelinitial cadre, upwards right upto a given cadre are
n§rmally based an the principle of seniority and absence
of adverse entries in the ACRs, unless such proﬁotions are
specifically' based on selection, if so required under
cadre and Recruitment Rules. Thus, as the Railway Board
circular at A3 prescribes that when ©based on merits
SC/STs candidates have been promoted in the past, they
will have to be as general category promotions, the
rewdrking of seniority . based on these:instructiqnsvof
the Railway Board can hardly be considered as

supportive of the applicants' case.

41. We éccept the position that if the principles
laid down 1in Sabharwal's case are applied only for
working out the inter-se seniority ih a promoted cadre
from a given cadre based on a post-based roster for the
promoéed cadre, where promotions take place after
10.2.95, .the promotees who have obtained acqelerated
promotions based on the fact that they béloné " to the
reserved Icategories will continue to occﬁpy the slots
meant even for the general categories in an overwhelming
‘fashion in the proﬁoted'cadre. Thus the object of
ensuring the balance based on equity and parity between
the promotees belonging to the reserve categories 'who
have >obtaiﬁed such accelerated promotion in the
.intermediate tiers of promotedl cadres, vis-a-vis the

promotees ' belonging to the unreserved categories which
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can reasonably be derived as a principie from
Sabharwal's case cannot be achieved. That 1is the
position becéuse évidently the reserved category promotees
who have already obtained accelerated promotions will
have to be treated as if they have been promofed to the
slots meant for unreserved categories by virtue A of
their seniority in the given cadre based on the length of -
service therein. Howevér} as we have analysed above, the
effect of "the various rulings of the Hon'ble Supreme
Court [Jread with the Railway Board circular dated 1.8.97
does not _point a clear‘way out of this situation which

is legally binding.

42 In the absence of any .such definitive and
~binding ruling of the Hon'ble Supreme Court we find
ourselves unable to stretch the principle of equity and

fair treatment and to call upon the administration to

apply rigorously the principles 1laid down in Januja's-
case.
43, In the light of the detailed discussions made

above, we cannot grant the reliefs prayed for by the
applicants. In the result the application is dismissed.

There shall be no order as to costs.

A .V.HARLZAGAN
VICE CHATRMAN

Py
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