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Whether Reporters of local papers T‘?y be allowed to see the Judgement ?Ye,
To be referred to the Reporter or not ? ‘

Whether their Lordsh:ps wish to see the fair copy of the Judgement ?M
To be c:rculated to all Benches of the Tribunal ? A

JUDGEMENT

Mr, N. Dharmadan, Judjcial Member

| Applicant is a~ Technical Officer(T-6) in the Central
Institﬁte of Fisheries, fechnology, CIFT for short, Cochin
which is under the first respondent, Director General,ICAR.
He i3 aggrieved by the refusal of the first respondent to
fix his pay under FR 22-C taking into account three advance
increments granted to him while he was working in the lower
post o‘f~ Technical Officer (T-5).
2 There is no dispute in regard to the essential facts.
Applicant was originally appointed as Sr. Labo;atc:y
Asgistant in the year 1970. In 1972 he was éppointed as
Analyst and was Ppromoted as Sre. Analyst (jJEé4) in 1976.
After the commencement of the Technical Service Rules, he

' was promoted as Technical Officer (T-5) on 1.7.82. The
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revised scale of pay for the post is k. 2000-3500. Thereafter,
since there was a promotion barrier after completion of five
years he was assessed for promotioh under the Technical
Service Rules Anexure-I of ICAR and granted three advance
increments as on 1.3.90. Accordingly, his pay was fixed at

Bse 3125/~ (Rse 2900 + 225-advance increments). A post of
Technical Officer (T-6) in the scale of Rse 2200-4000 arose in
the Pepthand he was given appointment as per Annexure-III
dated 21.7.90. After aﬁpointment. he opted‘to héve his pay
fixed initially under FR 22-A and weeefe 20.7. 90 and under
FR 22(c) weeefe 13,91 (the date of next inérement in thelower
post). Even though he opted as per letter dated 17.8.90,
respondents did not take any steps. Hence, he filed reminders.
Ultimately as per impugned order Annexure-IV dated 21.1.92

his pay was fixed at Rse 3,100/~ Weeefe 1e7.91 without
reckoning three advance increments earned by him in the grage
of T=5. ﬁggxxm;ﬁagégaby Annexure-V proceedings, the Assistant
Administrative Officer threatend to recover in insgalment

a sum of Rs. 2372 stated to be excess pay and allowances drawn
by the applicant fér the period 21.7.90 to 31.1.92. Annex. IV
refers to a circalar letter dated 28.12.79 which is produced
as Annexure-VIIu The appl icant is challenging Annexures=-IV

V and VII! as illegal and violative of FR 22{c) and Article 14
and 16 of the Constitution of India.

3«  Respondents oﬁpased the claim of the applicant for
inclusion of three advance increments given to him in the
lowar most on the ground that the applicant was appointed

to the post éf Technical Officer (T-6) in the scale of

Rse 2200-75=-2900-EB=100-4000 on 20.7.90 after a selection in
the direct recruitment and not through the method of merit
promotion. Hence, when the applicant opted for fixatjion of
his pay @ doubt arose as to whether protection of pay last
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drawn should be given to him while fixing his ®ay in the
T~6 grade and the matter was referred to ICAR during February
1991 for clarificatione. ICAR in its letter dated_24.12.91
| clarified that fixation of the may of the applicant was
consequent on his appointment to the grade of T-6 and hence
instruction contained in Annexure-VIII letter would applye
This letter clearly states that advance increments granted
on the basis of five:yearly assessment under the Service
Rules are not to be counted for fixation of pay on the
appointment to higher posts through open selecton such as
Examination, Advertisement, Interview, etce. i.e. other than
fi§q2year1y assessmente. Accordingly, the pay of the
applicant consequent on'his appointﬁent to the post of
Technical Officer (T-6) in the scale of R. 2200-4000 was
Vfixed at Rs. 3000/~ from 21.7.90 @aking inte account the
normal incremente After the fixation, it was found that the
applicant was given an amount of Rse 2372/~ as over Dpayment
This was soughtto be recovered by Annexure-V. As regards
the option exercised by the applicant for fixation of pay
respondents have stated that since he is only an appointee
and not a promotee, his option for choosing his date for
fixation of his pay under FR 2228 wee.fe. 20.7.90 and under
FR 22-c Weeefe 1¢3.91 could not be considered as the same is
only applicable for the employees who have been promoted.
They have also denied the cases cited by the applicant as
parallel cases in which advance increments were taken inéo
consideration while making fixation of the pay.
4. Learned counSel Shri P.V. Mohanan, appearing for the
applicant raiSed'two contentionss

i) Advance increments given to the applicant in T-5

grade is part of the pay,which was earned by him

cannot be denied to the applicant while fixing tﬁé
pay in T-6 grade under FR 22.C

i11) There is discriminatory treatment and the action
of the respondents in denying the correctfixation
of the pay in T.6 reckonding three advance increments
given to him in T-S grade is illegal because
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identical reliefs were granted by respondents to M/s.
P.Ke Ibrahim, Smte Annamma Mathew, etCe

Se Annexure-I rulesprovide: for fixation of pay in the
various categories. Rule 10 of Annexure-l reads as follows:

"The Pay of a person appointed to any grade shall be
fixed in accordance with such orders a3 may be L
applicable to Council's employees from time to times"

Annexure-VIII 1s one of the circular letter issued by the

counting of Y-
ICAR dealing with/increments grerited %xx on the basis of

£ive yearly assessment in connection with the fixation ¢ pay

of appointEes'ﬁﬁb Technical Services from T=2 to T-9 grades

The relevant portion reads as follows:

"In this connection attention is invited to Council's
letter No+8(28)Per.IV dated 18.9.79 according to
which advance increments given on the basis of five
yearly assessment are not to be taken into account
for fixation of pay of scientist appointed in the
Council to any higher grade, vize S-1,5=2,5-3 of
Agricul tural Research Service, through open selection.
It has now been decided that on the same analogy,
the benefit of advance increment(s) given on the
basis of five yearly assessment cannot be extended
to such of the technicalpersonnel as are appointed
to any higher gradeunder the Technical Service of
the Coungil viz. T=2 to T-9 through open sd ection
such as examinations advertisements, intervisw,etc.
other than five yearly assessment.”

Fe.Re 22-C is also applicable to the fixation of the pay of
Technicianse FR 22-C without proviso is extracted belows:

"Notwithstanding anything contained in these Rules,
where a Government servant holding 2 post in a
substantive, temporary or officiating capacity is
promoted or appointed in a sabstantive, temporary
or.officiating capacity to another post carrying
duties and responsibilities of greater importance
than those attaching to the most held by him, his
initial pay in the time-scale of the higher post
shall be fixed at the stage next above the pay
notionally arrived at by increasing his pay in
respect of the lower post by one increment at the
stage at which such p2y has accrued.."

6o Rule 10 of Annexure-I read with Annexure-~VIII and

FR 22-C applies to the facts of this easee The case of the
applicant is that even though he has been appointed in T-6
grade after seslection, his option for fixation of pay in tle
present grade can be fixed only after invoking FR 22-C

protecting his last pay earned by him in T-.5 grade. The
& applicant has exercised his option as stated above. The
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pay in T.5° grade includes three advance increments which-
were givén to him after Xxx assessment of his merit. Hence
when he was seiected for T-6, his pay on 1.3.90 was Rse3125/.
(2900 + 225, three advance increments in the grade of T-S)-
In other words, the applicant was drawing a sala;y‘of'-

. Bse 3125/~ in the lower grade of T-5. If this pay in the
lower grade is protected, he is eligible to fixation of

pay as on 1.3.91 in the T-6 grade at k. 3200. Accordingly
his pay as on 1¢3¢92 would be more than Rs. 3200. fhe same
fixation was given to Shri VK. Ibrahim, junior to the
applicant in T=5 grade who is still holding the same grade.

So also in the case of Smte Annamma Mathew who 1is now

holding the grade of T-5 was granted three advance increments

'and she is drawing the pay of k. 3200/~ as on 1.7.88.

Te Learned counsel for the applicant submittéd that the

question whether the advance increments earned by the

employees in the ICAR is tobe treated as part of pay in

the matter of fixation of pay in the higher post under

FR 22 came up for consideration before this Trfibunal in

O.A. 384/89. In that case, the legality of the circular

letter dated 26.5.89 came up for consideration. The said

letter is extracted belows
"I am to invite a reéference to the Council‘®s letter
of even number dated the 8/9th January, 1978 on the
above subject and to say that it has been noticed
that the words 'on subseguant promotion of the
Scientists® appearing in the 6th line of the last
para of the said letBer are superfluous and, as such,
may be deletede The actual text of the said para
is as unders: .

"In order to remove this anomaly, it has been
decided in exercise of the powers embodied

under Rule 18 of Agricultural Research Service

Rules, thatadavnce increment(s) granted to

a scientists on the basis of five yearly
Assessment willnot be taken into account
while fixing his pay on his promotion to the
next higher grade as a result of subsequent
assessment. These increments will also

not count for calculation of allowances which
are based on maye

i
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2+ As per the above instructions, the amount of
advance increment{s) gram®d to Scientists/Technical
personnel as a result of five yearly assessment 1is

" not to be treated as 'PAY' for purpose of fixation of
pay on progotion/appointment to next higher grade/
post, drawl of allowances, pension and other
retirement benefits, etCeee¥

8e The specific question as to whether the advance
increments granted to Scientists/Technical Personnel as a
result of five yearly assessment is to be treated as part

of pay for fixation of pay on promotion/appointment to

the next higher grade wasconsidered in O.A. 384/89 and

this Tribinal held as follows:

" I am, therefore, ©f theview that the direction
contained in Annexure-V and Annexure-X should be
subject to the further condittion that the pay fixed
on promotion after subsequent assessment, without
takinginte account the advance increments earned
in the lower grade, should however, be not less
than the pay plus advance increments drawn in the
lower grade and for this purpose, the pay in
the higher grade mey be regulated, where necessary
by the grant of personal pay to be absorbed in
fature increments, so that the pay in the earlier
post inclusive of advance increment, is fully
protectede

It is necessary te point out that even before
promotion, 2nomdlies can arise. If A & B in the
example cited in Ext. R-i{a) are respectively
given merit promotion to the next higher grade and
three advance increments in the same grade from
1.1.87, an anomaly would arise from that date
itself. For, A's pay on promotion will be Rs.1760
(vide Ext. R1(a) but B's pay would be Rs. 1680
4+ 120 = kse 1800« This anomaly is inherent in the
scheme of career advancement as contained in the
Rules. In fact, there should have been a rider
to effect that when advance increments are granted
it should beensured that the pay inclusive of the
advance increments, does not exceed the presumptive
pay that an employee would have drawn had he been
promoted to the next higher grade on the date foom
which he is granted advance increments, and, that
for this purpose, thequantum of the advance
increments could be suitably adjusteds Such a
restrictdonihas not been imposed to cure the
anomaly arising before B's promotion. Therefore,
it would be unfair to B, if, on his subsequent
promotion, his pay is fixed such that it is less
than what he was drawing immediately before such
promotion, inclusive ofthe advance increments,
even if it happens to be more than that of the
pay of A. Hence, the need for the direction as
mentioned in the previous paragraph.”

9. A more or less 8ame view was taken by the Cuttack

h_ Bench of the Tribunal in O.A. 435/88 Annexure-VII judgment
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dealing with the Question of fixation of paye Relevant
portion of the judgment is extracted below:

® I am unable to contenance such a viewe The
expression ‘adhoc’' has entirely a different
connotatione It is something which 1is in the
nature of stop-gap or purely temporary nature.
On reading of Annexure A-l1 it c¢an never be
conceived that at any time the applicant would
have lostthree increments. Therfore, the fixation
of his pay taking k. 580/- as basic pay ignoring
three advance increments which had been allowed
in the existing scale prior to 1986 pay Rules is
not justfied.® .

i0. This view gets sdpPortfrom the wording in FR 22 Ce.

The last sentence under FR 22.C gives stress on the

expressiéQ,"such P2y has accrued”". This indicates that
. 1%8lwding increment 4 |

any pay/which has been accrued in favour of the employee

on account of his merit should be reckoned for the purpose
~of fixation of the pay of that employee in the higher post,

XXX %hetter he has been appointed by directed selection
or promotione The circular letter of the ICAR dated |
: R appointment 4

26.5.89 condidered in O.A. 384/89 takes in promotiem & ¥
wﬁ@ﬁgit contains the expression " fixation of pay on
promotion/appointment to fiext higher grade/post."
11. In the instant case, the impugned order Annexure-IV
shows that after the appointment of the applicant in the new
post of T=6 in the scale of Rse 2200-4000, respondents have
invoked FR 22-C and fixed the pay of the applicant in the
following manners

" -

A.1) Provisionally in terms of Ministry of Home

: Affairs O.M. No. 7/1/80-Estt P=1 dated 26.9.81

i.e. nexthigher stage to 1{(2) above.
B. Fixation/Refixation in terms of FR 22.C

a) Pay after Notional increment-Rs 2975
b) Next higher stage in the new scale-ks. 3000/~

Pay is fixed at Rs. 3,000/~ per month with effect from
21+47.90s Pay has been further raised to Rse 3100/~
Weeefe 1.7.91¢ The fixation has been done as per
Council's instruction contained in Circular letter
Noe. 7(25)/79-Per.I1I dated 28.12.79. The pay fixation
has been duly vetted by the Asst. Finance and
Accounts Officer and this is issued with the approval
of Director."
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12¢ Since the respondents invoked FR 22«C on his option

xxxxxx there is no justification for denying the applicant
»advance increments of Bs. 225 earned by him in the lower post
which is forming sart of the pay of the applicant and which
require:; to be protected in the matter o'f fixation of the
pay. If the respondents had not t&vezggsfl’ﬁn 22-C, the
appl ieant'igiimxmﬁmm;fflaim for inclusion of advance

: 4 have taken adifferent turn.y. .
increments of Rse 225/-would/ >e Since the option given by
the applicant was accepted and a fixation has. been effected
.as indjcated in Annexure-~IV there is no legal justification
for the respondents to deny the inclusion of the advance
increments as part of the pay in the light of the law laid
down by the Trj.bunal. In this view of the matter, it is-
not necessary for us to go inte the further argqument of the
learned counsel for the applicant based on the cases of M/s.
Ibrahim and Annamm2 Mathewe.
13. In the result, Annexures-IV,and V cannot be sustained
and I quash the same. Byt in regard to the challenge of
Annexure-VIII, I am of the view that it is notnecessary
to go into the legality of the same because in the instant
case after the appointment of the applicant in T-6, he has
exerciéed the option for fixation of his pay in the mdnner
-proposed undér FR 22-& Weeefe 2047.90 and under FR 22«C wee.fe.
1.3.91 respectively. This option was given on 17.8.50 and
the applicant has also filed number of reminders to the

respondents &
respondentse Accordingly, theé have passed the impugned order

Annexure-IV which also indicates that the fixation of the

-applicant's pay under FR 22-C. If FR 22-C is to be invoked,

in fixing the salary of the applicant in T-6 grade, it shall
only afterl.

be fixed/protecting his pay in the lewer pest which includes

three advance increments accroed in his favour on account

of fiveliréarly assessment, as held by this Tribunal in 0.A.
384/89 and the Cuttack Bench in O.A. 435/88. 1In the light
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of these two decisions, ik advance increments being part
of pay and the respendents have applied FR 22«C, the
fixation of the pay of the applicant in T-6 grade 1is to be
made reckoning the advance incremente earned by hime
Annexure~VIII deals with specific cases in which direct
appointment through open selection such as examination,
advertieement, interview, etc. and fixation of pay without
reference to the pay of the appointee in the lower poste
Hence, under these circumstances, I am of the view that
the applicant's pay has to.be fixed in T-6 grade under

FR 22-C and not in accorgance with Annexgre-VIII. In this
view of the matéer it is not necessary for me to go into

the legality of Annexure-VIII as according te me it is not

applicablee

14. In the result, the application is allowed. I quash

Annexyre-IV and V and direct respondents to £ix the pay of

the applicant in the scale of Rs. 2200-4000after protecting

his %ast pay drawn in the T-5 grade including the three
advance 1ncremehts éarned by him..in accordance with lawe

15. There will be no order as to costse.

M a2

{Ne Dharmadan)
. Judicial Member
kmn



