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The Hon'ble Mr.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No. 277/89 189~
Tolxx¥% - o
DATE OF DECISION %+ 10.1330
B.Krishnan Nair ' | Applicant @f/
Mr.KRB Kai(nal Advocate for the Applicant (;'f
Versus ‘

The Telecommunlcatlon Board R%pmMem(Q
rep. by its Chairman, Deptt.
of Commn., Govt. of India, Neuw Delhi & 4 others

Mr.AA Abul Hassan, ACGSC

___ Advocate for the Respondent (s)

5.P.Muker ji | +% Vice Chairman

: _ and _ »
A.V.Haridasan - Judicial Masmber

Whether Reporters of local papers may be allowed to see the Judgement? "/\ﬂ
To be referred to the Reporter or not? Yo

Whether their Lordships wish to see the fair copy of the Judgement? Y

To be circulated to all Benches of the Tribunal ? P

JUDGEMENT
(Mr.A.V.Haridasan, Judicial Member)
In this application filed under Ssction 19 of

the Administretive Tribunals Act, the applicant cha-

Annexure-A1
llenges the order dated 25th May, 198}Lpf the Senior

'
Superlntendent, Telegrapht Traffle, Tr1vandrum}D1V181an\
dismissing the applicant from eervice; the appellate
order of the.D;rector ofvTelecommunication'dated 22nd
September, 1981, Anﬁexure-AZ ahd the order in revision
dated 6th December, 1988, Annexurs-A3 ofvthe Member
(Personnel), Telecom. Beard, re jecting the application
for revision. The Facte of the.case relevant for the
disposal of this application as averred in the applica-

tion can Be briefly stated as follows.
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2. The applicant who commenced his service in the.
Post and felegraph NDepartment éé a Class IV employee in
1856 was pro@dted as,Telephoﬁe Bperafor in 1960. The
Appointing Authority was Director §P Postsgnd Telegraphg,
He ués posted in the antral Telegraph BFFicé, Quilon ‘
in 1977. While working at Quilon, he applied for é day's
leave on 7.9.1979 to visit his native place at Trivandrum.
As he was- taken ily’oﬁ 12.11.1979, he submitted an éppli-
cation for leave for 59_day§ from 8.9.&979. As he did not
recéver from his illneﬁs,'he appliea ?of_further extension
of leaya from 6.11.1979 for 55 days. He applied for further
_gxtenéion of leave uiéh medical certificate. In the mean-
while, he received a direction From'thev4th respondent,
the Supefintendentiin charge, Central Telegraph foicé,
Qﬁildn to report for duty. But ouinglto his illnmess, he
could not comply with the direction. As thé 4th respon-
dent was not satisfied with the medical certificate, the
applicant vas diréctgd tb appear before District Medical
Officer, Trivandrum to underge Kax a medical examination,
%N .
Pursuant to:: the above direction, the applicant appeared
before the District Medical Officer on 18.3.1980 and the
Diétricf Medical Officer on examination issued a certi-
Picate stating that the applicant would be Pit.ta resufme.
duty on 21.3.1980. But as the illness of the applicant‘j

MAR further aggravated he could neither report for duty
f\(t,y/‘ : .

nor apply for leave immediately. As the applicant felt

that his condition would not improve, and that it would
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not be possible for him to resume: duty, he submitted an
application to the 4th respondént seeking permiésion'to
retire voluntarily, While the applicant was hopefully
expecting Pavouraﬁle orders on his épplication for volun-
tary retirément, he uas,served with a charge memo for
~absence from duty from 8.9.1979 and ncn-reguiarisétioﬁ

or refund of an advaﬁce of Ré.SUU/— taken for medical
.treatmant. A departmental snquiry was held apd the
Enquiry foicer found the applicant guilty'of the charges.
fhe third respondent on 25.5.1981 accepting the‘report

of the Enquiry Officer found him guilty of the charges
and issued the impugned ofder at Annexure-A1 dismissing
the applicant from service. Aggriewed by the order of
'dismissal, the applicant filed aa éppeal to the second
respondent who by the order datsd 22.9.1981, Annexure—ﬂé
rejected the abpeal.' The revision peﬁition filed by the
applicant against the Annéxure—ﬁ1 and A2 orders was also
dismissed by thé Annexure-=A3 order dated 6.12.1988. Agg?i-

@ved by these orders, the applicant has filed this appli-

cation. It has baesn averred in the application that the

_ A1 &
Annexure{A2 ordersof punishment are vitiated by want of

jurisdiction, that the enquiry has been held impraoperly,

and that the impugned orders cannot be justified in the

nature of thé ailegations in the charge sheet against

‘the applicant; The applicant prays_that the impugned

ordar;*may'bé quashed and the respondents may. be directed.
with

to reinstate the applicant in service .7 continuity of
=, .

service and with full backmages; He has altermatively

ﬂﬂ// | .f.4/-
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prayed for a direction to treat him".as héving retired volun-

tarily from service with effect from 21.3.1980 and to pay

him pension and other benefits of retirement.

5. ‘In the reply affidavit filed on behalf of the res--
pondents it has been contended that = .inasmuch as the dis-
" missal of the applicanf.Frmm service was prior to 1985,

the T;ibunal has no jurisdiction to entertain the applicatiod,
that the claimlin the application that the"applicamt . Has
filed a revision petition on;13;10.1981 is not correct,
ﬁhat his claim that he had applied for voluntary retirement
prior to initiatibh of the disciplinary proceadings is not
true to the fact, that the person who has issued the order
of rgmoval from service is CUmpetgnt to issue the order,
that the applicant was removed ffom service after finding
him'guilty of the chargéé in a properly held departmenfal
enquiiy, and that the-appéal,gndthé.revision have- been
properly considered and dispééed Df: According to the
respondentévthe applicant is not entitkm,to any of the

~reliefs claimed by him.

4, WJe have heard the arguments of the counsel on either
side and have also cafefully perused the documen ts produced.
At the outset we would dispcse.af the preliminary objection
regarding. juriddiction. The impugned order, Annexure-A1

was passed on 25,3,1981, fhe appellate order dismissing

the appeal uwas passea on 22.9.1981 and the order in revision
Qas ﬁassed on %‘12.1988; The argument of the learned‘counsei

veeS/=
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for the respondent iéphat the cause of action for the
applicant arose in 1981 when his appeal was dismissed,
and that the mere fact that a revision fiied by him out
of time haé been disﬁosed of on merit does not save the
limitation, and that, therefore, as the grievance of the
applicant argse thrée years prior to the commencement
of Administrative Tribunals Act, this Tribunal does not
get jurisdiction to entertain the claim of the applicant.
- But the applicant has got a case that he had filed the
revision as early aé on 31.10.1981, and.that he was follo-
wing up the matter at various levels, and that he sent
'a'reminder on 20.4.1986. It is seen from Annexure-A3 order
tﬁat thé Revisional Authority ﬁas considered the revision
petition on merits calling for the records and has-disposed
.of'the sames Therefore, as the revision petition of the
applicant was not rejected as time barred and since it was
" disposed of oh merits, ue hold that this application filed
within one year froh the date of the order ;gd' tﬁa*. revi-
sion spplicdatioh " is' "well 'i\i}ﬂithiﬁn. timg, ‘and xx that

g "

the Tribunal has got jurisdiction to entertain the application.

5. The applicant has a contention that the third
respondent is not compastent to issue an order terminating
hiS'vgg% service as he is not the appointing authority.

as
The raespondents have contended that[@he applicant was

e
originally appointed as Telephone Operator by DET, Tri-

vandrum vho is equivalent in rank to the third respondent

cedb/=
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the order of removal is perfectly valid and the provision
of Article 311(1) of the Constitution are not violateﬁ.

The épplicant has. not produced any evidence to show that
he was appointed by a person superior in rank to the

third respondent., Therefore, the contention of the appli-
cant that the order of dismissal is bad for want of juris-

. diction has tg be rejected.

6. The learned counsel for the applicant argued that
the allegations in the pharge mémo did not in fact spell
out ahy specific misconduct thét the enquiry held is not
valid and proper, and the findings are perverse. 'He has
also argued that'the allegations in the charge memo do
not‘consiitute any se;ious misconduct warranting bunisﬁ-
ment of dismissal from service. It is nou well settled
that, if departmantal gnquiry proceedings have been held,in
accordance with laﬁ; then the Tribunal cannot interfere
in the guantum of punishment; But we uill tfy to examine
| properly
whether the enguiry has beeq&?eld and whether any definite
charges against the applicant have béeﬁ properly proved.
It is a common case that thevenquiry was held ex-parts ..
- The‘enquiry has. been held exépérté, because the applicant
didlnot ap;;ar and take part in the enquiry., If the appli-
cant did not respond to the notice, then the Enquiry Officer
for ‘ |
cannot be faulted A holding the enquiry ex-parte.. It is
: s
admitted by the :ap@liiént  that owing to his illness he

could not take part in the enquiry.

0607/-
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A copy of the memorandum of charges dated 12.%5. 19880

hag. been produced and marked as Annexure-A4., Annexurgs=1

to J4'contain'f.statement of articles of charges. It runs

as fqlloué:-

"Statement of Articles of charge framed against
Shri B.Krishnan Nair, Telegraph Assistant, Cen-
tral Telegraph Office, Quilon-691001.

ARTICLE-I

‘That the said Shri B.Krishnan Nair uhile
functioning as Clerk in Central Telegraph Office,
Quilon is absent from Headquarters and from duty
WeBsFe 849,1979, He had similarly absented withe-
out prior sanction of leave and was awarded "DIES
NON" on 4% occasions totalling 1228 days, He has
been deliberately and habitually flouting the
"Oath of Allegiance™ he had taken to carryout
the duties of office loyally, honestly and uith
impartiality "thus commiting an act of treason
and rendering hiﬁse&? unfit to continue in public

service in any capacity.’

ARTICLE-II
. That the said Shri B8 Krishnan Nair while

functioning as Clerk, Central Telegraph 0ffice,

‘Quilon has refused to return to duty in spite
~of his being directed by the Head of the Office
to resume duty at Headquarters Porthuith. This
act of refusal to return to duty at Head Quarters
has rendered him unfit to be retained in service
any further., |
| | ARTICLE-III

That the Said Shri B.Krishnan Nair while

functioniqg as Clerk in the aforesaid office had

obtained by misrepresentation an advan;e\a? Rs.
500/~ for Medical treatment under UouchegNu.éG
dated 13.11.78. The advance was neither requla-
rised by way of eligible medical claims within

one month from the end of treatment on 20.11.1979
nor refunded till this day. He has thus defrauded
the government of the sum of Rs.500/- rendering

himself unfit to be retained in Government service."

ouoB/"'
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On receipt of the enquiry report the disciplinary authgrity, the

Senior Superintendent, Telegraph Traffic, Trivandrum .

issued the Annexure-A1 order dated 25.5.1981. In this

order the Oisciplinary Authority has stated that he vas
prescribed

convinced that an enquiry was held according to the /pro-

cedure,On the 1st chargé: the finding of the Disciplinary

Authority runs as follows:

~Shri B Krishnan Nair, Telegraph Assistant has
been deliberately and habitually flouting the
oath of allegiance taken by him by unauthorisedly
absenting from duty on 41 accasions earning Dies-
non on 1228 days and by unauthorisedly absenting
from duty with effect from 21,3.1980. Absence

of the official prior to 21.3.80 and with effect
from 8,9.79 may not be construed as unauthorised
since on second medical examination the official
has been declared fit to join duty with effect
from 21.3.1980 only,"

A reading_of thé above quoted portion of the Disciplinary
Authority's finding would shou.tﬁat he has been found guilty
of being absent unauth&risedly from 21.3.1980 only because
upto that date his absence could‘not be .held. to be unau-
thorised on the ground of the sacond medical exéminatian.
.The case of the applicant islthat on 21.3.1980 also he

could not appear for dﬁty as his illﬁess XK Purthar\aggréuated;
It is true that no evidence has been let in on bshalf of

the applicant before the Inquiry Authority, but in theAArti-
cle I" of charge, there ié absolutely no averment that the
absenée of 'the applicant uwas ;nauthorised. The véry first

‘t;g/-
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" sentence in the charge is that Shri B Krishnan Nair while
m§{5iw Funcﬁinning as clerk in the Central Telegraph Office,
Quilon is absent fromvHeadquarters ana.from duty with effect
from 8.9.1979, Thﬁugh the next sentence is "He had simi-
larly absentaa‘himself without prior sanction or leave
and was auafded dies-non on 41 occasions totalling to
1228 daysa," Bt it is evideﬁt that the charge was n@t
framed ?or.his unauthorised absence on the previous ccca-
sipns because on previous occasions for his absence he uas
~awarded dies-non and no further actionAhaélbeen taken.
The ‘gist Df.the charge is that being absent from duty
himself.
on 8.9 1979 onuards ﬁnﬁ having been absentmngﬁfrom du ty
-

éérlief for which he was awarded dies-non, he has delibe-
ratély‘and habitually ?lopted the‘oath of éllegiance and
had pommitted an act of treason rendering himself unfit
to continue in public se:vice. In ghe statement of impu=-
tations explaining the charge vhat was the tréaspn commi-
tted by tﬁe applicant has not been explained. It is also
not clear how the delinquént has flouted oath of éilegianﬁe

| ‘ Papfetched
to perform his duty honestly. This charge is absolutely [and
vague. The appellate and revisional orders Annexure A2 &

the '
A3 proceedsd  on Lfootlng that he was charged for unautho-

rised absence whereas. the first head of chargewas not for

unauthorised absence but for commissioniﬁﬁépf flouting of the
- for

cath of allaglanca and/ treason, uhen there is no foundation

for such allegation at all, So we are of the view that

ees10/-
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this charge being'too vague and no:. specific finding that
v .

he' is guilty of the charge has to be quashed.

Te The second charge is that the applicant sie-sss
. 1
refused to return to duty inspite of his being directed
-

by the‘Headquarters.or office to resume duty. In the

statement of imputations explainifg . thHe . charge it is
@ v

averred as follows:
" Shri B.Krishnan Nair, Clerk, Central Tele-
graph O0ffice, Quilon has ignored all directions’
from the Head of the Office since 8.9.1979
without proper éppliéation and prior sanction
of leabe he was informed by tﬁe Superintendent
CTO Quilon through his letter No.PF/BKN/79.80/1068 - .-
dated 12.9.1979 that if he did not report for
duty forthuith appropriate action would be
taken against him as per rules. This letter
was received and acknouledgaQby the official
on 18.9.1979. But the official did not rejoin
duty," ‘ '

The case df the applicant is that he could not report for.
duty as directed,as he was unable to do so ouing}to illngss.
The disciblinary authority has in his letter-&nnexure—ﬂ1
stated that by reéson_o?vtha second medical examination
his abse&ce till 21.3.1980 cannot be held to be unautho-
rised while he was found fit to join duty only on 21.3.1980.
. So the refusal oﬁ the part of the applicant to report for
auty has been admittedly owing to His not being fit and
écéoraﬂxﬂy,thelsame éannot.be considered as an act of
' renderiﬁg hinisedf unfit to continue in service. vThergPore,
A~ =

the finding that the applicant is gquilty of charge No.2

00011/"‘
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i

‘is Elso perverse. Then comeés.. & charge No.3. This charge

i
is 'that the applicant took an advance of Rs.500/- for medi-
cal treatment and did not regularise the same by producing
medlcal bills and that thare?ore, he had defnauded the

ﬁ

department ‘of the sum of Rs.500/~. The medical advance

must have been sanctioned on the applicétion of the applicant

b ‘ being satisfied
by the authorlty competent to sanction the advanc%é ‘that
] g

the~same was required for the treatment of the applicant.

If;he did not submits his bills for réimbursement the

coqﬁequence would be his liability to refund the -amount.
Unfess it is averred that the aery claim -7 that the
amdunt was required for treatment was falss to his oun

it cannot be said that the applicant was guilty of fraud
knouledgd_ It is abundantly clear from the allegatlons

| A
in:the charge sheet itself that the applicant was ill
and became fit to resume duty only on 21.3.1980. Therefore,

itécannot be held that he did not require money for his

tr@atment. As stated earlier, the non-regularisation of

, thé advance by production of bills and vouchers can only

- entail Fot&ﬁtUrg of the right to claim reimbursement,

i

5o this charge also is absolutely basaless. The finding

on?this has therefore to be set aside.

8. %_ On a careful consideration of the materials placed
; _
before us, we find that the charge No.1 being hlghly Far-Fetcmz

and.,
Zyague and the other charges not established, the findings

Dfﬁthe Enquiry Authority and Disciplinary Authority that

4

th& applicant was guilty of the charges are perverse.

Itéis on the basis of the above perverse findings that

i
i

e | o127
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the applicant was removed from service by the impugned order

at Annexurs-A1, The Appellats Authority has not gone into thess
aspects mentionad above. The Revisional Authority.also has lost
sight of Fhesa agpects, In viesw of the finding that the charges
against‘tha applicant would not lis in the normal coursa, the
applicant should have been directed to bé reinstated in sgrvica
with backwages and continuity of service. But from the records
be?o:a us we are convinced that the applicant is very sickly ~

and so disinterested in continuing in service. The slackness

on his part to apply for leave to participate in the disciplinary

proceedings, eté. in our view disentitles him from claiming any
backwages. In this background we are of the view that the
interest of justice would be mat if the alternative prayerio?
voluntary retirement is granted., Undisputedly, the aﬁplicant
had been in service for more than 20 ysars. To dismiss him
from service without giving ﬁim any benefit for his lﬁng years
of service in the circumstancés.mentioned above is quiet

unjustified,

9. In vigw of’ﬁhat is stated above, we allow the
application in part, quash Annexu?e-A1, A2 and A3 ﬁrders and
direct the reépnndents to treat the applicant“asvhaving
voluntarily retired Prom service w.e.P. 21.3.1980 and to pay
him pension and‘other.ratiremant benefits accordinély. There

is no order as to costs.

( AV HARIDASAN ) - ( SP MUKERJI )
JUDICIAL MEMBER - VICE CHA IRMAN

4-10-1990




