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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

AR ' 270 - 1990
DATE OF DECISION__10.9.1991
S.Sudheer Kumar : . Applicant G)

r. G.Sasidharan Chempazhanthiyil Advocate for the Applicant (s)

Versus

I’R}onndent (s) '
Trivandrum & & others ’ 7

-4 ) Advocate for the Respondent (s)

CORAM:
The Hon'ble Mr. S ,P.Muker ji’ - Vice Chairman

and - —_
The Hon‘ble Mr. A, V. Haridasan - Judicial Member

PoN o

Whether Reporters of local papers may be allowed to see the Judgement? &5
To be referred to the Reporter or not? A '

Whether their Lordships wish to see the fair copy of the Judgement? VJ\/O
To be circulated to all Benches of the Tribunal? . /\/\3

JUDGEMENT

. (Nr.A.U.Baridasan, Judicial Member)’

In this application under Section:19'0f
the Administrative Tribunals Act, the applicant has
prayed that the appointment of the Sth respandent
as Test Category Cleaner in MMS, Trivandrpm by the
| may be declared
impugned order at Annexure-III/ - void, that the
termination of his searvices on appointment of the

6th respondent may be declared illegal,: - : that

the app%intment of the 6th respondent may be cancelled -

and that the first respondent may be directed to
reinstate the applicant in service. The case of the

applicant can bes briefly stated as follous.
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2. The applicant who has passed the SSLC Exami-

is ‘ v
nation and/holder of a driving licence has been working

v
in MMS, Trivand:ﬁm OR ai: casual basis in a clear vacancy
of a Cleaner from 1986"continupusly. He mada a repre-
sentation on 30.1.19%0 to the first respondent and
another representation on 12.2.1990 to the second res-
pandenﬁ to regularise him in service aé a cleaner, as
he had put in mere than 1% years of continuous service
as cleamer on 5 casual basis,. Uhile éo, the first
respondent appointed the Stﬁ rgspondent who was uo:king
as EDNC, Venkods of thé Trivandrﬁm Postal Division as
a cleanar in the MMS by the impugned order at Annexure-III,
As the Mail Motor Service is a separate recruitment unit
under the Ménagsr, MMs , Ernakulam, the appointment of
the 5th respondent who was wvorking as EDMG: in the Post#l
wing giving preference to him is illegal and unjﬁstified.
As the.post of €leanar in the ﬁMS is in the Tést Category
Group 'D' which is of a semi-skilled nature requiring
mechanical skill and pro?iciency in cleaning engine
parts, the S5th respondent could not have been given
any preference in the matter of appoiﬁtmant td that post.
The Appointing Authority of Group 'D' post in MMS is
the Manager, MMS, Ernakulam, thg Pirs£ respondent had
no authority to appoint'the’Sth requndent as Cleaner
in the MMS unit. Therefore, he made a representation
on 25.2.1990 to the Chief Post ﬁastar General for a

-

reconsideration of the question and for regulé&ising.
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him in service in the remaining vacancy in the MMS,

Trivandrum. While this rapresentation was pending,

the first respondent appointed the 6th respondent on

compassionate ground in the remaining post of Cleaner,

MMS by order dated 4.4.1990Vterminating the uninterru-

pted and continuous sarvice of the'applicaat lasting

for about two years on 5.4.1990 by the'impugned order

—_—

at Annexure=-VIII, As the Supreme Court has in Writ

4

Petition No.aiﬁlsﬁ in Daily rated Casual Labourers

~

employed under P&T Department through Bharathiya Dak

Tar Mazdoor Mech, Vs, Union of India and others,

dirscted the 4th respondent to prepare a scheme for

absorbing the casual labourers who have been conti-

nugusly working for mare than one yeary, the applicant

/

who has worked as a‘casual Cleaner for about tuwo years

i is entitled to be regularly absorbed.

gq

Therefore,

the applicant prays that the appointment of the res-

.

pondents 5 and 6 may be declared invalid,and that the

respondents may be dirscted to reinstate him in service

and to consider hiélcaae for regularisation., I t has

been averred that the termination of his service after

continuoué service for two years without complying the

provisions of Section 25 F of the Industrial Disputes

Act is illegal and unjustified.

3. The sascond respondent has in the reply statement

contended that the applicant is enly a substitute and

not a casual labourer, that the applicant not being

engagad as casual labourer through Employment Exchangs

cesd/=



“da’
his representation could not be comsiderad,that, as
per the instructions regarding recruitment to the
post of Group 'D' officials ED Agants'af the Postal
Division have preference_evan over tasual labourers,
that as the MMS hasbbeanvmergad Qith the Postal
division frnm“the.yearm 1981 onwards, the case of
the applicént that the MMS is a separate recruitment
unit}is not Pactually cdp:edt,_that Por Gréup Dt
"posts in the Postal division office including MMS ,
the Divisional Suparintandénﬁ is the Appointing‘
‘Autbqrity as per schedule-1 Bart-Ullof the P&T Maﬁual
Vol .III, that the selection and appminﬁmehﬁ of the
5th rgsgondent.is perfectly in order;’that as the
6th resp;ndent was aépainted'an compassionate grounds
the applibaﬁt cannot challenge his appointment; andv.
that as thavapplicant was only a subatitute, he is

ndt entitled to .: any relief claimed!in the applicatian.‘

4. - The 5th respondent also has filed a statement
opposing the claim in the application and contending
that the case of the appliéant that MMS is a‘separate'

recruitment unit is not factually correct.

Se In the rejdinder filed by the aﬁplicani, he

has refuted - " the aﬁégément in the reply statement

filed by the second respondent that he was a.substi~‘

tute and npt a casual labourer and haévﬁsserted that

the production of the récords maintained in the office

yduld cleafly show that the applisant was engagad‘only
//as a casual labourer and not as é‘subatitute.

e - - , .e.5/=
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He}has also averred that, as there was no ED Agent
in MMS unit, the question of appointing a substitute

do not arise.

B We have heard the arguments of the counsel
on either side and have also carefully gone through .

the documents produded.

) uestion
7e : The 1mportan‘Lthat has to be can31dered in

whather s
thzs case is &;; the appolntmant o? the S5th respon-

dent @iving preferesnce is im accordance uith the
Recruitment Rulsgs. Annexufeéiv is a copy of the
DG, P&T's letter No.45/24/88 SPB-1 dated 17.5.1989,
It reads as follous: |

"Sir, )

I.am directed to say that refereﬁces
have been received seeking clarification
as to which class of workers should be trea-
ted as full time or part time casual labour-
ars. ‘

S 24 It is hereby clarified that all daily
wages working in post offices or in the MMS
offices or in Administrative officees or
PSDs/MMS under different designations (maz-
door, Casual Labourer, outsider) are to be
treated as Casual labourers. Those casual
labourers who are engaged for a period of
less than 8 hours a day should be described
as part time casual labourers. All other
designations should be discontinued.

3. Substitutes engaged against absentees
should not be designated as casual labourer:
For purpeoses af recruitment to Group D pests,
substitutes should be considered only when
casual labourers are not available. That is
substitutes will rank last in priority, but
will be above outsiders. In other words,

the following priority should be observed.

" I Y



-G

i. HTG Group D o?ficiéls.
ii. EDAs of the sams division

iii. Casual labourers (full tims or part
time)

For purpose of computation of eligible ser-

vice, half of the service rendered as part

time casual labourer should bes taken into

account. That is, if a part time casual

laboursr has served for 480 days in a period

of 2 years he will be trsated, for the

purposa_af recruitment, to have completed

aneg year aé of service as full time casual

labourer), '

iv. EDAs of other divisions in fhe same

region. '

V. Substitutes (nor working in metropoli-

‘tan cities.)

vi. Dirsect recruits through employment

exchangse. .

Note:-Substitutes working in Metropolitan
cities will houwever, rank above Nag.
(iv) in ths list.

4, Please acknowledge recsipt immediately.”

If the applicant is a casual labdurar as claimed by
him, his ﬁosifion in regard té preferancé for recruit-
ment to Group '0' post uﬁuld be below‘ﬁhe EDAs of the
ééma division. If he is not a casual labourer, then
his ordér‘of preferance would be bslov tﬁé cgsualv
labourers and EDAs of other diyisians as per the terms
of Annexure-IV lettsr. The apﬁlicant has averred in
the application and in the rejoinder that:.he-uas not
a substitute and was angagéd as a casual labourer and
has asserted that the records in the office of the MMS,
Trivandrum will establiéh his case. The respondents

1 to 4 did not produce any such records, It has also

not been stated by the respondsnts, as whose substitute

| 0007/"
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t?a applicant was engaged.ﬁ;Tharefare, we have to accept
the case of the applicant that he was angaged és a
casual labamrer. The second respondent ﬁésfiin the

appllcant s

" reply statement cantended that the[&epresentatlon could
not be con31dered as he was not engaged through the
Employmant Exchange. It is averred in the-applicatian
that the applicant had registered his name in the Employ-
ment Exchange and he'has alsé givenvthe registration
numbar., uhether through Employment. Exchange orvnat,
the fact:: remains tﬁat the.épplicant was sngaged as a i
casual labourer and has worked fof ébout two years as
casual cleaner. ;n ﬁerms of the judgement of ths

5upreme»Court,ccub¢~cP which is available at Annaxdra-VI,

r
‘éé, a casual labourer who has besn &n contlnuaus sarvics

: - appllcant
Por more than a year, the/is entitled to be considered K

1
v

for regularisation in terms of the scheme, if any,
drafted for absarption of casual labourers. The
averment that the applicant was working in a post of

cleaner on daily wages is not disputed. It is aﬁﬁé :
- L o s~

.smdixéskxthaﬁ was filled by the appointment of the Sth
respondent, and that the second post also has bean
Pilled by appointment of the Bth respandent. - The

6th respondent uas‘appeinted on compassicnate grbund.»
Thersfora, the applicant cannmot challenge this appoint-
ment, éagarding the éppaidtmént of the 5th rasﬁoﬁdent
- the case of the applicant is that, he being an ED Agent
prior to his appaintment'as cleaqar in the MMS, t .~
veeB/=

M/
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preferaence givén to him for appéintment\uin ans antirge:
ly i diffarent recru;tment unlt is agalnst the rules,
It is stoutly contended on behalf of the respandénts

that the MMS is not a separats recruitment unit-andvthét is |
. . f ” .

under the Trivandrum Postal Division after wthe,. reor-

A-‘]//

ganisation of the MMS znyﬁ{in 1981. The guestion whethar

MMS is a separate recruitment unit and ED Agents af the
. {

Postal diyisiQnﬂare entitled to be given preferencse
v’ :

for appointment to the Group ‘D' post in MMS was

considered in OA 196/89 and OA 867/90 and in the

judgement dated 11.2.1991 to which both of us were
partieé, it was held that the MMS is an independant .
recruitment unit, and that recruitment to Group D
posts in MMS unit should:be made in accordance with

the Recruitment Rules applicable to that post without
any prePerahtial'treatment 6 the ED Agents of the
Postal division. In reaching 'that conclusion reference

a~

was made in the order %6 the clarification given on
16.2.1988 by the Post Master General, Kerala in docu-

"ments marked as Exbt.,A.4 in OA 196/89. Clarification

given under the above document reads as follous:

"Sub:- Regorganisation of MMS -Staff
matters.

Rgf:= Your letter No,MMS/Decentralisa-
tion /102 dated 28.1.1982,

»e @

1. Whether ths vacancies of Since Trivandrum

any cadre in a ysar occur- Trichur and Calicut
ing through out thse four would be indespendent
MMS units as well as in recruiting units,
Postal Dns. having jeeps, vacancies for each

will be countsd as a whole wunit are to be worked
for the purpose of calcula- out independently and
‘ting B80% reservation quota separately and divi-
to the Deptl. candidates ded between depart-
especially in Drivers cadres, .
or sach individual recruit- mental and gutside
1 K t quota Departmasntal
®agk unit will wyork ou candidates of ons
\A////thelr vacancies separately. ' o/



3.In the cass of staff
of MMS, the officials
working in lower grades
in MMS Erpakulam alone
can appear for the test
etc, for appointment
against deptl. quota of
vacancies of drivers
arising in the postal
divisions, all such gli-
gible officials in the
whole division and not
the eligible officials
actually working in MMS
units only there, will
be allowsd to taks the
_test etc.

5 a) It is presumed that
each recruiting unit viz,
S0I or SP or Manager, MMS
will have a individual
gradation list for the

will not be eligible
for selection in anothsr
Unitc

Each MMS unit will
bDe_a separate recruiting

ynit and as such only those

working in a particular
MMS unit will bs eligible
for competing against _
deptl. cquota in the cadre
of drivers, etc. in that
Unito

Each individual MMS
unit should maintain
its own gradation list
as well as special
rosters.

staff vorking in MMS un-
der them, ‘ L

(gmphasis added)
Referring to the above clarification it has been observed:

"From the above quotation it is crystal clear
that each MMS unit decentralised to Trivandrum,
Trichur and Calicut would still be independsnt
recruiting units and will have nothing to do
with the Postal Division to which they are

attached.
tain igé,cun gradation lists. It may be noted
that from 1.10.81 the composite MMS unit under
the Nanagef at Ernakulam was decentralised and

Each individual MMS wnit would main-

placed under the administrative control of the
Senior Supdt. of Post OPfices of respective
Pestal Division but werse not 'merged' or 'amat-
gamated' with the Postal Division. This con=- .
clusion is further ‘buttressed by the direction
of the DOG dated 26.8.87 at Ext.R-4(b) in the
first case and Ext.A-5 in the second cass.

The relevant part of the DDG's letter of
26.,8.87 is quotsd belouw:-

"  The General Secrstary of All India RMS
and MMS Employses Union Class III under Item

4(c) of the Charger of Demands has redquested

e
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for absorption of casual uorkérs‘in MMS

and further brought te the notice of this
office that there are hundreds of drivers,
mechanics, cleaners working in various

MMS units in the country for several years
on daily wages and desired that they should
be absa:bad to kindly take immediate action
to Pill these vacant posts of MMS except
Carpenter under your control, if not alréady
done, and absorb:d the casual workers, if
any working in the unit against the post
lying vacant arising out of promotion,
retirement, death, resignation, dismissal/
removal or deputation provided thase daily
wages workers have come through Employment

Exchange and duly selected by the Recruit-

ment Board of the respective cadre and also

‘after observing pre-appointment formalities

and result intimated within two months time,"

~ From the above it is evident that sven after

dgcentralisation of the MMS units wers dis-
tinct Prom the Postal Division and the vacan-
ciss ngﬂrivers, Cleaners, stc., were .2 to
be Pil;%é up by the casual workers in the MM
units dnd not not-by the EDAs of the Postal
Divisions., If the MMS units wers part of

the Postal Division, in accordance with the
Recruitment Rules of the Postal Divisions,
the casual workers could not have been
directed to be absorbed against the vacancies
of Orivers, Cleaners, etc. without first

'absmrﬁing‘tha ‘Non-test Category'vand the

Extra Departmental Agents. The respondents-
department in the counter aPfidavit in the
first case have stated that the instructions
at Amnexure-II regarding priority to be
given to Extra Departmantal Agents over
casual labourers are applicable to the
vacancies of Postmen and not to the posts
in the MMS units which are gqualitatively

dlfferent and require technlcal quallflcatlon.,ﬂ

The have also stated that.tho instructions
at Annexure-II, I1I and IV ars not addressed
to the MMS units but to ths Post Mastem,to
show that they are not applicable to the MPMS’

units., However, in the counter affidavit

A~// ‘ t ..o 11/=
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in the second application the learned counssl
for the Senior Superintendent of Past Bffices

- has challenged the instructions of ths PMG at

Ext A-4 merely on the groundx that the PMG has
not been implsaded as a respondent. It ill
behoves the Senior Supérintandant 6?.Pnst
O0ffices who is the only respondent in the
second application not to file any counter
affidavit but to get a statement of the learned
counsel filed in which the clarification given
by the PMG, ‘an officer far superior to the Sr.
Superintendent of Post Offices is disowned

the technical ground that he has not been
made a party. Reading both the cases together
the stand of the department can be said to be
more validly reflected in the counter affida-
vit Piled by the departmental: §f€ficer in the
first application on 30th January 1990 in which

. the department has clearly stated that the

Recruitment Rules applicable to Postmen are
not applicable to thse post of Clesaner in the
MMS units,® '

After discussing the various instructions on the subject

in the operative portion bf,thé judgement;tugsfﬁnﬁ

EBRRERXRAXKARRRK. Lt was directed as follous:

Ve

" In the facts and circumstances we

dismiss the Pirst application OA 196/89
and allow the éecond application, i.8.,
DA 867/90 in part setting aside the im- |
pugned order dated 23.10.89 at Ext.A6 4;5%
being ambivalent, demi-official and passed '
during the pendency of the first appli- | .
cation and direct the respondents1 to 4

therein to fill up the post of Cleaner

in the AMS wnit in accordance with the
Recruitment Rules applicable to that post

but without any preferential treatment

to the Extra Departmental Agents o the

Postal Division.” This will be wikhout

pre judice to the right of the applicant

in the second case to get reqularised

against the post of Cleaner in accordance
with any scheme of regularisation of casual

. ) ] .
employees and in accordance with lau.

Q/ . .‘ cesl2/=
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‘“'Un a careful scrutiny of the pleadings and documents
produced in this case Qe find no reason to disagres
in the vieu taken in the ofdef referred above. It
has ben rightly held that MMS is an independent recruit-
o _ _ |
ment unit, and that in Pilling the vacancieg of Cleaners
the’ED Agents of the Posﬁél wing are not entitled to
any preferential right. In this case the 5th respon-
dent has been given preferénca for the appointmenﬁ_ta
the post ofrCleanar. Thae 5th raspondeﬁt being anx
ED Agent of tha.Poétal-uing before his aépointment
to the post of cleanef in the MMS3, he could not have
bsen given any preferance in the matter of appointment
to the post of cleadar_in the MMS and the‘apb;icant
who has béen working in the MMS as a cleaner on a

‘casual basis for more mhﬁgygbout two ysars was entitled

to be considered for regularisatian,

8. The learnsd counssl for the 5th respondent
submittad'that thé 5th respéndent was selected to a
Gfoup'D' post and was posted in the MMS unit, and
 that in cése his appointment to the NNS unit is to be
étrﬁck down, direction may be givgn to aéccmmodate _
him in a Gfoup ‘D’ pqst in the Poétal winge. We are
of the view that this relief the 5th respondent is

entitled to.

9. The applicamt has been working as a Casual
Labourer on daily wages ever since 1988 in the MMS

unit as a clsansr. The learned Central Govt. Standing

aou13/-



cuunsel'argued that, as the abplicant's angagement vas not
as being spansorad.by the Employment Exchanga'ha has no
Tight to claim :egularisation. Since the applicant has
been engaged from 1988 onwards and has been allowed to work
coﬁtinuausly fur about tuo‘years'as a casual labourei, we
are of the vieuw that tha stand taken by the réspmnd@nts
that because ha was not sponscred by4the'Emplaymént Exchangs
ha‘has'no'right to ;léiﬁ regulariségion.has normerit; |
The Supramé Court in judgement in Daily ratéd'Casual
'Labourersvunder fhe P&T Depértmeht Us; Union of India
‘and Others, Urit Petition No.373/86 did not make any
distinctiqn betuesen casqal labourersiemployed through
tEmployment Exchange and thoge casual laboursrs naﬁ sponsored
by the Empleymént'ExchaAQe. If a casual labpurér has been
allowed to continue for more than a yéar in terms of the
- judgement of the Suprems Court in the cése referred above
the casual labourer is ant;tled to be considered for regu-
larisation in accordance with the scheme drafted by>the
department in that behalf. ‘

10. ~  The services of the applicant which continued for '
abcﬁt tﬁo years, though with small intermittent gaps enable
him to claim the benefits of the benevglant provisions
‘of théptar V.A of the Industrial Disputes Act. There is

no dispute for the fact'that the applicant has cdmpleted
more thaé 240 da}s of service in one year in any of the
two years for whicg hé was engaged. - Therefore, the abrupt
termination of his services ;s casuéi claéner with efféct
from 5.4.90 without giving him a month's notice or a months

. o.o 14/"
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wages in lieu of notice, and retrenchment compensation

as contemplated in Section 25-F of the Indistrial

Disputes Act is illegal and unsustainable,

1. In the result, in the light of‘the foregoing
discussion the application is allowad'in part. The
appointment of the Sth respondent as Cleaner in the

MMS unit is quashed an; set asids és he being anjED
Agent; Venkode of the Trivandrum Postal Division on
being'selected to the Group 'D' post on the basis of |
an ﬁxamination dated 28.1.1990 should have been posted
to any post in the hostal uinéiqf Trivanérum iniéicn
ahd not in the MMS unit which is a seﬁarate,recruitment
unit. The prayer of the applicant for setting éside the .
appointment of tha BtA respondent is mot granted. The
termination of the services of the applicant who has
been in segvice for about two ysars Qithout complying
with the provisions of Chapter-V.A of the Indusfrial.
Disputes Act, aspecia11§ Section 25-F is declared to
be illegal an@ unjustified. The respondents 1 to 4
arerdirecteq to reinstate the appiieaﬁt.as a casual
cleaner in sarvice fcrthwith with full back wages and
also to consider him for appaintmant‘to a Group 'D°
post on a regular basis in accordance with the scheme,
if any, for the regﬁlagisatiqn of the Casua; Mazdoors
in the deparfﬁent in ﬁis turn. IE there is no such
‘scheme at present the post of cleaner in the MMS unit

00015/"'



Trivandrum should be filled according to the Recruitment
Rules, without giving any preference to EDAs of the Postal
Division considering MMS as an independent recruitment
unit, and ths applicant should‘ba considered fa; appoint-
ment toe that post giving due prefersnce available td a

casual labourer. There is no order as to costs,

]‘7“ <)
“I Ry
(A.v. HARIDASAN) (S.P.MUKERII)
JUDICIAL MEMBER o VICE CHAIRMAN

10.9.1991
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SrT 218,92 Mg.Biju rep;Sasidharan
{‘ : - Mr. Krivhnakumar [
3 : - ! . ,
"[ S _ Ebard the learncd counsel for both the
partxes. The leamed coungel for the original res-

Mrusasidharan thro..lgh VR Ramachanoran Nam.

14,8.92
Mr. Kn. s hnakumar .

At the request of the Yearned counsel for'

the petitioner, list for further directions on 19,8

S

AVH ™ 143,02 SF

SR N Y )
- P . p

[ R B s .. )

. )

re.R.1-

pondents has produced the order at Anne
Sudheer Kumary

appoz.nting the original applicant Shri
'as casual Cleaner in the TRivandrum L/LM S Utiits kxx.

The learned counsel for, the or:.g:.nal respondents
indicated that the apglicant will be considered for
' uroupA ‘D' post as per Recruitment Rules within a
month after the appiiéantjoins as Casual Cleaner.
The legrn-ed counsel for the original applicant is

satisfied about the compliance of our judgment.
, is closed and the notice discha

Sy
(3P Mukerji)
- V.C.

Accordingly.the <€

1

(mv ﬂarldacan)
s

a

.92,

‘ .
19.8.9272
3
cged.
(co°




