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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

CORAM :

ERNAKULAM BENCH

0. A. No. 270 of 1992¢

DATE OF DECISION__8.12.92

T. Arumugham Chettiar Applicant (s)

ME, M.R, R'ajendran Nair Advocate for thé Applicant (s)
. 4

Versus

Union of India rep, through Reqmnmmt@)

- Secretary, Ministry of CommunicCations
'New Delhi and others

Mr, TPM Ibrahim Khan,ACGSC  agyocate for the Respondent (s)

(R.1to3)

‘

The Hon'ble Mr. S.Pe Mikerji, Vice Chairman

The Hon’ble Mr.

Hwn =

and

N, Dharmadan, Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement ?
To ‘be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement ?

To be cnrculated to all Benches of the Tribunal ?

JUDGEMENT
(Hon'ble shri S.P.Mukerji, Vice Chairman)

In this application dated 10.2.92 filed under

Section 19 of the Administrative Tribunals Act, the
applicant who is an ex-serviceman re-employed‘aé

Group ‘D' employee in the Tel phone Exchange in

thevKérala Circle has prayed that he should be declared

to be entitled to get relief on his entire military

pensionh during the period of re-employment and also to

get his re-employment pay fixed by granting one

increment for every completed year of service in the

Air Force.
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2. Having retired from the Indian Air force
after 15 years of regular service the applicant was
re-employed as Group ‘L' staff in the scale of
Rs.196-232 with effect from 9.9,85. He is aggrieved
by the facé?ﬁgring his re-employment the rélief

on his pensi;h was discontinued, He has referred

to the decisions of this Tribunal in T.A.K.404/87
and 0.A.3/89 and connected cases in which it was
held that ex-servicemen are entitled to get relief
on ignorable part of their military pension during

the ghriod of their re-empldyment. Since after

1 25,1.83 the entire military pension of non-commsi-

ssioned ex-servicemen is to be ignored the applicant

is entitled to get relief on his ignorable entire

‘military pension, He has also referred to the

'~ decision of this Tribunal in O0,A,3/89 and 15/89 to

claim one increment for every completed year of
service if the pay on re-employment together with
unignoraﬁle part of“the pension does not exceed

the last pay drawn. EbAhas averred that in the

Ajir Force he "was dfawing more than Rg.400/-" and
since the entire military pension has to be ignored
his re-employment pay of Rs.196/- being less than
the pay arawn by him in the Air Force he is entitled
to get increments for his service in the Air Force.

not runpondad iy

Hig representations have/been , favbihised, hence this
C f

application,

3 In the counter affidavit the respondents have

referred to certain orders by which relief on military
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can-~ .
pension q%e?dnnot be given to the applicant-during

the period of re-employment., They have, howe-ver
&ou%EQQQ that the minimum of the pay scale of the

re-employment post ie., Rs.196/- plus the applicant's

full military pension and pénsion equivalent of.
' - military
gratuity ie,, Rs,166.80 is more than the last/pay

drawn by him of Rs.307/~ he is not entitled to draw
any advance increménts. '

4., . We have heard the arguments Of the learned
counsei for both t he parties énd gone through the
documanté.carefully. So far as the relief on
military pension is concerned, a Full Bench of this
Tribunél by a majority judgment in T,A.K.732/B7
etc. has held as followss

"Where pension is ignored in part or in its
entirety for consideration in fixing the

pay of re-employed ex-servicemen who retired
from military service before atttaining the
age of 55 years, the relief including adhoc
relief, relatable to the ignorable part of

the pension cennot be suspended, withheld

or recovered, soO long as the dearness allow-
ance received by such re-employed pensioner
has been determined on the basis of pay which
has been reckoned without consideration of

the ignorable part of the pension, The
impugned orders viz. 0.M.No,F,22(87-EV(A) /

75 dated 13.2.1976, O.M.No,F.10(26)-B(TR)/

76 dated 29.12.76, O.M.No.F.13(8)-EV(a) /76
dated 11.2.77 and O.M.No,M,23013/152/79/MF/
CGA/VI(Pt) /1118 dated 26.3.1984 for suspen-
sion and recovery of relief and adhoc relief
on pension will stané modified and interpreted
on the above lines. The cases referred to

the Larger Bench are remitted back to the
Division Bench of Ernakulam for disposal in
details in accordance wWith law and taking,
into account the aforesaid interpretation given
by one of us (Shri S.P:Mukerji,. Vice Chairman) ,"

A

5. Accordingly we £ind that the applicant who
was re-employed in 1985 when his full military pension
had become ignorabhe'has to be given relief inéluding

adhoc relief on his full military pension'during the

’
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" period of his re-employment. As regards grant of
advance increments the criterion of hardship has to
e satisfied. ' In accordancé with the extant arders
as aCCepted by the respondents also position of hard-
ship is established only when the initial pay fixed
-on reemployment blus military pensidn drawn by the
re-employed ex-serviceman is less than the last military
pay drawn by him before retirement, This criterion
of hardship was'examined‘by another Full Bench of this
Tribunal in the judgment dated 13.3.90in O,A.K.3/89
etc. and it was held as followss:
"(a) We hold that for the purpose of granting
advance increments Over and above the
minimum of the pay-scale of the re-employed
post in accordance with the 1958 instruct-
4ons (Annexures IV in O,A.3/89), the whole
or part of the military pension of ex- -
serviemen which are to be ignored for the
~purpose of pay fixation in accordance with
the instructions issued in 13964, 1978 and
1983 (Annexures V, V-A and VI respectively).
cannot be taken into account to reckon
whether the minimum of the pay-scale of
_ the re-employed post plus pension is more
A or less than the last military pay drawn
- by the re-employed ex-servicemen."
6. ‘Since the entire military pension of the
. . hes
applicant who was re-employed in 1985,to be ignored,
L &
and since the re-employment pay of Rs.196/- is less
than the last military pay of Rs.307/- -admittédly
drawn by the applicént, the applicant'has to be given
one increment for each completed year of service
rendefed in the military equivalent to the post to
which he is re-employed.
7. The léarned counsel for the regpondents stated
that the judgments of this Tribunal regarding relief
and advance increments referred to above are pending
the '
with/Hon'ble Supreme court in S,L.Ps and stay orders
5 W

also have been issued in some of them. Accordingly #ﬁs%

are not bound by those rulings. We f£ind it difficult

to accept this argument. ees 2D
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'3; In Roshan Jégdish Lal Duggal'snd others vs,
‘Punjab State Electricity Board Patiala and others, _
.1984(2) SIR 731, the High Court of Punjab and Haryana
observed t hat pendencg of an appeal before the Supreme
Court does not render anlorderwofAthe High Court ‘non
est' even where the High COurt’s orderkin appeéi had
 been stagyed by the Supréme Céuft _ The order of the
High Ccourt was still to be treated as a bindlng pre-
cedent. The Delhi High Court also in Jagmohan Vs.State;
71980 Crimlnal Law Jeurnal 742 observed that - mere
pendency of appeal before the- Hon'ble Supreme Court

_ does not_take away the binding nature: of the High-
-COurt s oecmsion unless and untll it is set aside by
the Hon' ble Supreme Court, In_hlpana V. Mehta Vs. |
ﬁaharashﬁra State Board of Seoondary.Eduoation ang
another, AIR 1984'80 1827 the Supreme court upheld

;he contention of the appellao;'that the Bombay High
Courtfwas not justified 15 dismissing her writlpetition

" on the sole ground .that operation of the earliér juigmeot
of that High Court on the basis of which the writ |
petition had been flled, had been stayed by the Supsme

| Court, The above view has been upheld by the Full

' Bench of the'??fncipal‘éench ofjthé,Tribunai in its
judgment dated 13th Pebruary, 1991 in 0.A,184/1990

(Shri Ganga Ram & Another v. Unioo of‘India) and 3 other
fO.As.'iln,those cases the issue before the-Full Bench
Was whether thé judgment delivered by anothe;FhllvBench
in Résila“Ram's'oasé about the jurisdiotion of the" ‘
Tfibunal-whicﬁ had been stayed by'the Supreme Court in
an S.L.P. filed by the Government, remains valid as a
_ biﬁding‘precedent or7whether the in;erim order passed
‘by the Supreme Codrt'nullified the judgmént,of Ehe '

Foli Bench or its effect was to“be confined only'in

rd
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reépect of the judgment pronounced‘in the Case of
‘Résilanam.‘ The Ffull Benéh observed that the interim
orxder passed by'the Supreme Court §n the S, L.P. in
“Rasilaram's case not being a speaking order does not
ﬁake ény declaration of law and "Consequently, it is.
not a binding order‘under Article 141 of the Consti=
tution.® The Full Bench further Observed that untll
the decision of the Full Bench in Rasilaram s case is
set aside, reVersed or modified by the Supreme Court
it remains effective. In'view of unambiguous finding

of tle Full Bench of the Tribunal, we have no hesitation
' . Fu Pemch . “Uhrn

in following the dicta of the judgments of She ﬂangz&omr
Bench in this case also SO 1ong as thst judgmentsh&s-ONL
‘not be§?~set asmdef modified or reversed by the Hon ble

Supreme Court."

9. - Inthe light of what has been discussed above:

we allow this application with the following directionss:

(a) The applicant being entitled to relief including
| relief on his military pension during‘thé period

of his reemployment, the same should be restored
“to him during the entire period of re-employment
'and the amount withheld should be paid back to
him within @ period of two months fromt he
date of communication of a copy of this jzﬁ gment .

(b) The initial pay of the applicant should be |
fixed by giving one increment for eaéh year
of completed se:vicé 1h the military in pOstS‘
whicﬁ aré@quivalemt or higher than the post

to which he was re-employed:;

0.007
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(c) Arrears of pay and allowanCes on the re-
fixed pay, however, should be paid to him
from t he date preceeding three years from
the date of filing of this application.,This
should be done within a period of three
months from the date of communication of
a copy of this judgment. ; o

(@) There Qili be no order as to costs,

%ﬁi %/&ixﬁn/-

(N.D HARMADAN) , (S P MUKERJI)
JUDICIAL MEMBER VICE CHAIRMAN

08,12,92
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