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CORAM

Hon *ble Mr NV Krishnan, Administrative Member
‘ and ‘
Hon'ble Shri AV Haridasan, Judicial Member

1 Whether Reporters of local bapers may be alloued v/
to see the judgment? ~
2 To be referred to the Reporter or not ?2v° -
3 Whether their Lordships wish to see the fair copyy
of the Judgment? : ' V//
4 To be circulated to all Benches of the Tribunal ?°
JUDGHENT

Sh NV Krishnan, A.M

The four original applications listed aboée’were
héard togethér aslthe issues involved are identical;
Two conte@pt petitioné - ccp'47/96 and CCP 9/91 in
OA 623/88-’aﬁd tuo reQiew applications - RA 11/91 and

RA 12/91 in OAK 303/B8«uere alsc heard with these cases

as it was represented that the judgment to be rendered

in the'uriginél applications will Faéilitata the disposal

of thasé.contempt'petitions/ review applications. B8y

this common judgmenf we are disposing of the four original
U- Orders |

applications only./in the contempt petitions/review

appiications are being passed separately.

2 0A 111/91 is treated as the lead case érom which

the facts are stated and unless otherwise stated, all

exhibits and annexures refer to those filed in this

appiication.

3 The applicant in 8A 111/91 is a Head Clerk in the

Regional Provident Fund Commissioner's Office, Triyandrum
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(Respondent-2). The Employees Provident Fund ﬁ:ganizatlonx‘
is set up under the Employees Provident Fund & Miscellaneous
Provisions Act 1952 (Act, for short). The rules for
recruitment of staff to be employed in this organization
are framed in exercise of the pouers under Sub-section-7
] of Section 5 D of the Act.
C
[ Provident Fund 4 The post of Head Clerks in the Regional /Office
Commissioner 's B '
are to be filled by promotion of Upper Division Clerks
(uDCs). 75 per cent of the vacancies are reserved for
promotion of UDCs on the basis ef seniority, subject te
rejectioh of the unfit and -this quota is hereinafter
. i | .
referred to as the seniority quota and the Head Clerks
so appointed are referred to as ’Seﬁiority HCs?!'. The

balance of 25 per cent of the vacancies is feserved for

promotion of UDCs serving\inlthe Headquarters and Regional

UL"k:cnnpefcitive

Offices on the basis of a i /examination restricted

to those who have rendered not less than.3 yeafs’ service

: i o s '
and is hereinafter referred to/’examination quota' and
the Head Clerks so appointed are referred to as 'Examination
HECs *. The promotions are, thereforé, made in thé ratio of
3 3 i i?a., 3 from seniérity'quota and one Frém éxamination
quota. The_épplicant was promoted as a Head Clérk on
18.3.82 on a regulaf basis against the examination quota
i.esy he is an Examination HC.,
5 A provisional seniority lisf.of Head Clerks was
published on 15.12.82 (Annexure A1) uherein the applicant

L
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was ranked at S1.No.71. It is seen from this list that
senlority is given on the basis of a 331 ratio viz, 3
seniority quota promotees followed by one examination quota
candidate, called i-n Abnexure A1 as MR! i.e., "Direct
recruits"...lt is alleged that nobody filed any representation
against that séniority list and that theréfore, it has become
final. Similarly, another provisional seniority list'dated
23.9.85 was published (Aﬁnexure A2) in which also the same
principle of seniority was foliouwed. Novobjectipn was filed
thereto and that list has also become final,

6 It is submitted that Ehe,brinciple of seniority
folloued in these two lists is in accordance with "6eneral
principles for determining seniority of persons employed in

the Employees Provident Fund Organization" enclosed to the

Annexure A3 letter (No.Adm 20(17)/61 dated 1.11.1962) of

the first respondent- hereinafter referred toas "General

Princ;ples-1962). These principles, it may be noted, were

in force upto 9.12.89 on which date the "Employees ! Provident

Fund Staff (Fixation of Seniority Regulations, 1989% ( 1989
Regulations, for short) framed under Sub-secticn 7(a) of
Section 5D of the Act and enclosed with letter (No.F IV/1
(12)/54/Seniority dated 19.12.89-Annexure A4) came into force
as stated by Regulation 1(2) thereof. It is made clear

in the Annexure A4 letter (that the: general pripciples-1962

stand repealed. It is, however, made clear in that lefter

that the fixation of seniority in respect of persons

appointed ixamxkRXXWrig¥exaxa® or promoted tO a cadre prior
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to the commencement of the 1989 Regulations shall be
V/‘provisions of the enclosure to the

governed by the/earlier lettar dated 1.11.62 (Annexure ASX
so long as they centinue to officiate in the same grade

in uhich they,@era on the date of commencement of the 1989 °
Regulations. The 1989 Regulations shall apﬁly to them

when théy/are prOmnteé to the next grade.

7 The main griEVahce of the applicant is that the.

respondents 1 & 2 have suddenly changed the principla of

“uhich
~seniority on the basis of/Annexure A1 and A2 seniority

lists uére prepared and have circulated a fresh provisioﬁal
seniority list of Head Clerks with their letter dated
29.4.88 (Annexure AS) stated to be prepared on the basis

of certain observations made by the Chandigarh Bench of

the Central Administrative Tribunal (Tribunal, for short)
in TA 556/86; That letter is reproduced belou:

" A seniority list has been prepared in vieuw
of the observations made by the Central Administrative
Tribunal, “handigarh Bench. This decision has been
forwarded by the Central Office to the Regional
Commissioner for guidance and necessary action., A
reference has been already made to the Central

Dffice to issue clear instructions for the procedural
part of it. Some of the staff members in this office
have filed an application before the CAT, Madras
Bench. Interim Orders have been passed by CAT,
Madras Bench as under: .

"The learned counsel for the applicant prays

for stay of the operation of the impugned
seniority list. However, it is unnecessary to
stay the operation of the impugned seniority _
list as the applicants? interest can sufficiently

be protected by making an order that any prometion

on the basis of the impugned seniority list will
be subject to the result of the application
~ordered accordingly®,

f The Draft seniority list is hereby cdirculated

for the information of all the staff members. This list

is subject to further instructions to be received from
the Central Office and the outcome of the final
decision of the CAT, Madras Bench inm the Application
No. K 143/88 before the CAT (Camp at Cochin).

ﬁ The objection if any, may be forwarded to Regional
rovident Fund Commissioner in duplicate before 20th
May, 1988.,%



-6‘-

8 The applicant contends that the judgment of the
Chandigarh Bench has nothing to dovuith the‘seniority
of Head Clerks and that judgment has been relied UpoR
b} misinterpreting its import. 1In the impugned

Annexure A5 seniority list, Examination HCs, like the

¢ to certain senitirity HCs
applicant)uho were seniors/in the earlier Annexure 1 &2

seniority list have nouw been shown as their juniors by

L , ‘
reckonin : _
szmkingﬁ%or purposes of seniority the date from which

the Seniéfity HCs were given adhoc.pramation as Head
Clerk and the principle of 3-2 1 has been given up. The
applicant sent representations (Annexure A6 and A7) to
the 2nd respondent égainst‘this provisienal seniority
list. The representatiohs disclose thaﬁ the applicant
was aware of the reasons for the changes Qade in the
saﬁiority list (Annexure A5). These have hot been
disposed of by Respondents 1 & 2.

.9 One PV Bhaskaran and 4 others approached this
Tribunal by filing OAK 623/88 challenging the Annexure AS

“seniority list. That application was allowed on 22,12.89
with t he following directions,

(Annexure AB8)/to which my learned brother was party.

" In the facts and circumstances, we allow the
application with the direction to the respondents

1 to 3 that the applicants should be promoted on

a regular basis as Head Clerks with effect from

the dates on which every fourth vacancy to which

they are entitled in the examination guota on

the basis of their rank, occurred subsequent to
their qualifying in the 1983 examination. In

other words, the 4th, 20th, 28th, 32nd and 36th
vacancies materialising in the cadre of Head

Clerks after the applicants qualified, should be
made available tothe applicants who ranked as 3rd,
Sth, 7th, 8th and 9th in the departmental examination.
The promotions should be made with retrospective
effect from the date of occurrence of these vacancies
with all consequential benefits of pay, allowances
and seniority".

14
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[ (Annexure-11
in that case)
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10 In view of the tardy implementation of these

directions, CCP 47/90 and CCP 9/91 have been filed.
In CCP 47/90, the Department has also filed MP 955/90
seeking certain clarifications.These are pending.
. w \nich |
11 Subsequently, OA 303/88 fyas filed by certain
. was heard. . Their prayer was

applicants, who are SeniorityﬁHCs;for a direction that
promotions from the cadre of Head Cleqksbe made on the
basis of the ArmexME&xAX provisional seniority listl
issued on 29.4.88, yhich is Annexure A5 in OA 111/91.
That was disposed of by a judgment dated 23.11.90
(Annexure A10) by this same Bench. It was not i ced
therein that a number of applications on this issue

already st90d transferred to the Principal Bench, pursuant

to an order issued by the Hon?ble Chairman under Section 25

of the Administrative Tribunals' Act of'1ga§)that in

OA 327/88 of the Ernakulam Bench, the finalization of

the provisional senibrity list (Annexure AS) ha:d been
,shayedyand)that in OA 143/88 a direction he#l been issued

that promotions made in accordance with the - seniority

v issued on 29.4.88 \
list/shall be subject to the outcome of the final judgment

in that application. It has also to be stated that when

OA 303/88 was heard, it was not brought to our notice that

a decision (Annexure A8) had already been rendered in
OAK 623/88. 1In the circumstancés;ﬂa 303/88 was disposed
of with the following directibns,to the respondents:

"(a) Promotions fromt he rank of Head Clerk will
be made only on a provisional basis from the
provisional seniority list (Ann.II). All such
promotions shall be subject to the final orders
of the Tribunal in 0A 143/88 and all promotess
should be informed of this condition,

Y- - | | Contd..p/8
\ %



"(b) For the present, the Ann.III order promoting
the 4th respondent shall be provisionally
revieuved within a period of two months from
the date of service of this order in the
Eontext of the fact that in the Annexturse-II
Seniority List the first applicant is shoun
as senior to the 4th respondent and the person
entitled to promotion on such review be promoted,
subject to the conditions mentioned in (a) above".

12 - Tua persons who were not parties to OA 303/88 have
filed review application§11/91 and 12/91 which are pending.
13 | It:is in this background that 111/9% has been

filed. The grievance of the applicanp is that all persons
included in the Annexure-I seniority list, who are senior to
him)pave already beén prdmoted from Head Clerks tot he

post 0F>RAQ/ESD., The applicant is.the next person to be
promoted on the basis of that seniority list andla retirement
vacancy has arisen on 1.1.91. IF, however, the Annexure A5
sen;ority list is relied upon for provisional promotions

as now directed in OA 303/88, he may not get a promotiqn

at all int he near future. 1In this connectidn,‘helalleges that
in assigning seniority to the Heéd Elerks promoted on the

VL/ basis of semiorit&, the Annexure AS provisional seniority

for the adhoe
service as Head )
Clerks rendered respondents- whereas in the case of t he Examination HCs,

by them

[ full weightage )jgt pas unjustifiably giverthem/- contesting party

like the applicant, only the date of regular promotion is
taksn into account for seniority purposes. F§r~this

reason also they have been placed far below in the seniority
list. |

14 In the circumstances, the applicant hés prayed for

the follouwing directions:

" (a) to declare that promotions to the post of
2 AAO/ESO are bound to be made in confoOrmity
with the settled seniority of the incumks
mhents
%En%ge Poiq ggdHﬁaé Clerk as evidenced

, ure
/ | Contd..P/9
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(b) to declare that the applicant is senior to
all promotees to the cadre of Head Clerks who
are promoted to that cadre on regular basis
subsequent to the Esgular promotion given to
the applicant on 16.3.1982,

(c¢) to declare that respondent No.3 and others
who got adhoc promotion in violation of the
prescribed ratio 3: 1 are not entitled to get
their adhoc service treated as regular service
either directly or indirectly so long as the
regularisation of the promotdions of the incumbents
of the posts of Head Clerks effected on the
basis of the prescribed ratio of 3: 1 stand
undisburbed. .

(d) to declare that Annexure A5 draft senlorlty
list ceased to have effect in view of directions
contained in Annexure A9 issued on behalf of
the 1st respondent and no promotions should be
gffected to the next cadre on the basis of
‘Annexure A5%.

fS‘ The applicant had impleaded only 3 reépondents
of whom Rgspondents 1 & 2 are resbecﬁively the Central
Provident Fund Cbmmiesicner at New Delhi and the
Regional Provident Fund Commissioner at Triﬁand:um‘-
AdminiStfation, for shprt - and the contesting
geépondent~3. HOuevef, others who appeared on their
an.uere permitted tQ be impleaded as additional
Rgspandents 4 t5»8.'

16 The Administration has filed its reply and

a separate reply has been filed by the Respondents 7 & 8
who are all Seniofity HCs.

17 | In its reply, the Administration contends that
the Annexure 1 & 2 were only draft seniority lists which
were never finalized.

18 In‘transferred application T 556/1986, the
Chandigarh Bench of the’Tribunél had-considered a
similar mattervrélétiég to UDCs. The fecruitment rule
for promotion tq'tﬁe postbof DC is similar to that of

promotien to fhe post of Head Clerk; except that the

M-
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quota for promotion on seniority basis is 50 per cent
and.For promotion by examination of LDCs is 50 per cent.
The judgment rendered on 23rd January 1987 (Exbt.R1)

declared that the LDCs promoted on the basis of an
w to he

.examination cannot be considered/or equated to direct
recruits and the interse seniority among the two groups

cannot be fixed on that assumption and that therefore,
v b= 7gg2n

para—? of tt‘e Ceneral F%mcg,plesﬁ‘or determining
senloritx)c1rculated with the Annexure A3 letter and
dealing with relative seniority of direct recruits and

promotees,should not be followed in this case and that .

instead,'para 6 of the said principlesalone should be
folloued - Para 17 and 18 of that judgment are reproduced
belows

"17. Thus,in the present case,promotees on the
basis of departmental examination who belong to

the LDCs cadre cannot be termed as dirsct recruits
and they belong essentially to the same category

as promotees from the LDEs cadre, who were promoted
to the UDCs cadre on the basis of seniority-cum-
fitness. As a matter of fact, the promoted UDCs,
~whether on the basis of examlnatlon or on the

basis of seniority, cannot be classified as direct
recruits since all of them are promotees from

the LDCs cadre. The promotee UDCs who have got
promotion by qualifying departmental examinatioen

do not become *'direct recruits?! just because the
Central Provident Fund Commissiocner has chosen

to call them as such in his letter addressed to
the Regional Provident Fund Commissioner. In fact
the phrase 'direct recruit? is well understood

in service law and it is difficult to agres that

an administrative authority can categorise 'promotses
as * direct entrants?® just to suit administrative
convenience. The argument regarding estoppel

does not appear to be valid since the conditions

as regards seniority incorporated in the promotion
orders of the applicants were not statutory
conditions.”

"18., In vieu of the factual and legal position
stated above, respondent No.1 is directed to recast
the seniority list of UDCs treating all of them

as ‘'promotees? under the gemeral principles of
seniority in the department as applicable to
promotees (vide para 6 of the notification dated
1.11.1962) .%

F
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19 The SLP filed by the respondents was dismissed

as follouws on 11.8.1987 (Exbt.R2).

"We see no reason to entertain this Special
Leave Petition. ©One ground in support of

this petition was that there is contrary
decision by one of the Benches of the
Administrative Tribunal. That difficulty
will not continue by refusing to grant leave.
We are of the view that the appropriate

rule for determining the seniority of the /-
officers is the total length of service

in the promotional posts which would depend
upon the actual date when they were promoted."

20 The Additional'Solicitor General of India

was consulted whether " §0tal length of service"in

~the above order would. include adhoc service and

whether ' actual date when they were promoted® would

~refer to date of adhoc or regular promotion. He gave

the following aduice.(oiiginal is in OA 253/91, copy kept on

record).

" On the facts mentioned in the judgment
it is the actual length of service from
the date of the adhoc promotion/has to be
taken" . ’ .

C
Administration contenak that

21 ~ The /. on the basis of the Chandigarh Bench/

in'Annexure.AS, the examination passed UDCs were also

" treated as promotees only and on the basis of the

’

advice given by the Additional Solicitor General,

adhoc service was counted for reckoning seniority,

22 . 'In their reply, Respondents 7 & 8 have stated
that the ahplicant cannot claim the benefit of direct
recruitment for the purpose of éeniority as he is also

only a promotee, the only difference being that the promoticn.
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has been made on the basis of an~examimation. fMerely
because he has passed the examination, he cannot be given a
higher seniority over the persons who are senior to him.
It is submitted that in.the light of the Exbt.R2 Supreme
Court's order in the SLP, the judément of the Chandigarh
Bench is.binding on every ona., It is aiso stated that
the aForesaid judgment has béen Fqllowed by the Hydefabad
Bench of the Tribunal in their judgment dated 13.10.87,a
copy of which was produced for our .perusal. It is also
contended that as they are the seniormost UbCs, their
adhoc promotion aé Head Clerk uill'ceunt for seniority.
23 We have heard the arguments of the pafties in
duei%g(uhich they reiterated the stand ﬁaken by them in
their ‘pleadings.

24 The learned counsel for the appli;ant conténdad
that the enclosure to the Annexure A3 dated 1.11.52 sets
out the principles of seniority to be adopted . till it

was repealed by the Annexure A4 circular dated 19.12.89.
Para 5 thereof states that the relative seniority of _
direct recrpits shall be determined by the order of meritgL
in which they are‘selected. In para-§ relating to
promotions, it is stated that the reiative-Seniority

of persons promoted shall be determined in the order of
sele#tiun for such promotions. Para=7 is the most important
guideline which étates that the relative seniarityvof

direct fecruits and of promotees shall be determined

“"according to the rotation of vacancies between direct
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[ based on the
T ratioef3: 1
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recruits and promotees which shéil be based on the.quofa
of vacancies reserved for Airéct recruits and promotions
respsectively - in the recruitment ru%es;“' It is contehdéd
that it‘is pn this 5asis that the Annek&re A1l seniqrityv
list has been prepared as§igning ;hree places to departmehtal
promotees from the seniority quota and assigning the fourth
place to a examination quota candidateé; This principle of
seniority has been upheld and followed in the eéflier

judgment of the Tribunal in OA 623/88 (Annexure AB). It

is submitted that the Chandigarh Bench judgment has nothing

- to do with the fixation of seniority of Head Clerks. It

only decided that the LOCs promuted'as UDCs on the‘basis
pf'ex;mination held in 1979 ahd/1980 canhot claim seniority
over others who,on the basis of their seniority as LDCs}
wvere first.givan aahac-promotiﬁn as UDCs in 1976 anq hbngﬁ
were given regular promotions éfﬁm'11.5.1978.

25 On the contrary, the léarned caunsel‘for the
respondents submit that the decision of the Chandigarh
Bench produced a£ Annexure R1 is to the effect that LDCs
pfometed és UbCs on the‘Easis of examination cannot be
treated as direct recruits and their seniority sﬁould ;e
determined undef para 6 of the principles_of seniority
6irculatéd vide Annexure A3, fhat judgdéﬁt is‘equally

applicable to the promotions to the cadre of Head Clerks

from UDCs.

26 In the earlier judgment in OA 303/90 (Annexure A10),
it is mentioned in passing that, though not called upon to

determine the final principlss of seniority, the Banch
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agreed with the view expressed in the judgment of the
Chandigarh Bench.

27 We have now considered the matter on merits.

28 There is, obviausly, a difference between the
conclusions reached by the Chandigarh Bench in the Exbt .R1
judgﬁent and the judgment rendered by the Ernakulam Bench

at Annexure A8,to yhicarﬁhé&cﬁ:uaﬁuaﬁﬂéupénxy CSh;ﬁwﬂ;Harkhxd
In the former judgment, the concluéion reached 38 that
LDQs'uhe have passed tbe,éxamination and been appointed

as UDCs cannot beltreated as direct recruité and therefore,

cannot ge-t the benefit of the principles of seniority
) recruitse.
applicable to direct/On the contrary, in the judgment of

the Ernakulam Bench in BAKI623/88, the issue whether UDCs
who pass the examimation and are appointed as Head €lerks
are to be treated as dirsct recruits has not been examined
at all on mérits. This is clear for a perusal.of this

short judgment. Para 3 thereof is reproduced below:

"3. In the Counter Affidavit, the respondents 1 to 3
have conceded that for promotion as Head Clerks

75% of vacancies are earmarked for seniority
candidates and the remaining 25% for thoss who
qualified in the departmental examination. They
have also conceded that the applicants had obtained
3rd, 5th, 7th, 8th and 9th ranks in the examination.
However, the respondents have justified the adhoc
promotions in excess of the seniority gquota by
stating that the promotions have b een made on an
adhoc basis, and in accordance with the past
_practice only the seniormost UDCs were considered
for such adhoc promotions which were never offered
to the examination qualified candidates. This -
bractice according to them was done away with,
after the decision of the Chandigarh Bench oF the
TIribunal in TA 556/86 and the decision of the

Sug eme Court in SLP No,7274/87. Nothing has been
stated about the particulars of .these decisions.
They have further stated that the adhoc promot ions
of the applicants will be considered from the date
of issue of Supreme Court's Order. They have, '
however, indicated that the first applicant who is
the seniormost will now be promoted on a purely
temporary and adhoc basis in his turn. They have

Tepeated that ad-hoc promotions to examination

w ~ Contd.p/15
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qualified candidate will be made from the date
of decision of the Chandigarh Bench while earlier
they had stated that it will be made from the
date of issue of Supreme Court's Order."

' (emohasis added).

Again,in para 4 of that judgmeht, the following
observations are mades

" The respondents 1 to 3 arse hopelessly confused
about the application of the rules to the filling up
of vacancies of Head Clerks. They have not -
indicated houw the ‘decision of the Chandigarh Bench
and of the Supreme Court in the SLP to which none
of the applicants was a party would be relevant

~ for denying to the applicants their rightful
promotions as Head Clerks." .

XX KX XX

" If the Chandigarh Bench and the Supreme Court
had decided about how the seniority in the grade
of UDCs should be fixed, that would have effect
only amongst those who claimed promotion against
the seniority quota and will have no effect
whatsoever on the examination guota candidates
like the applicants who having qualified in t he
examination held in TYB3 are within the first nine
positions." (emphasis added).

The respondents therein did not even raise the
fundamental issue that the applicants therein, who are
examination Head Clerks, are not to be tfeated as direct
recruitsouhich is the qux.of the judgment of the Chandigarh

- Bench.
29 In the circumstance, the judgment in OA 623/88

(Exbt .AB) cannot be treated as having decided this question

on merits and is therefore, not binding as a precédent.
That question is to be considered now. |

30 Persons like the applicant appbinted as Head
Clerk on the basis bf an examination held for UDCs cannot
be-cbns;dered Eo-be direct recruits foE)“ direct fecruit“
has a totally different connotation in administrative
parlance. The essaential feature of direct recrditmenf

is that an opportunity has necessarily to be given to
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b and,
outsiders to partlcxpate in the recrultmentéfor this

purpose the-recruitmeqt rules normally prescribe the

J
age limits as also the minimum educational‘qualifications
forirecruitient xt of the oufsidefs. The récruitment rules.
may , in addition, also permit the 3epartmental candidates.
to pérticibate in such direct recruitment Qith or without
conditions. Participgtion of outsidérs is, however, the®
basic necegsity without which it cannot be called direcp
racrUifment. uﬁen para=7 of th@Iéeﬁanaliﬁrindipleé-1962
circulated with AnnexurelAB speaks of interse seniority
betwsen promotees and'diréct recruits, it,therefore,re?ers
to onlyvsuch direct recruits aﬁa not to persons like the
applicant. It is ‘a misnomer tovcall the applicant and
oﬁhers ;ikb him direct reﬁruits and also the use of
abbrevations 'OR* in the seniority list is ;clotall‘y.
inappropriate and misleading. |

31 It is not necessary for Us to press this point

any further ?or)para 12lor thé Chanéigarh Bench judgment
(Annexure R1) reproduces the Rules relating to recruitmenf
of Umziérter the émend@ent madeﬁinJNovember, 1984, by which
diféct recruitment .was introducedbas‘a third mode of
recruitment. AUitﬁ that amandmentjﬁhe Rules provide for

3 sources of recfuitments for UDC viz; premotion by seniority,
promotion by examination (like'in the case of the applicant)
and direct recruitment. Therefore, a direct recruit-

is totally different from one promoted on the basis of an

‘ General Principles -~ 1962
examlnatlon. Hence, para=7 of t he/ ARERuE X ABODISIODRCODONS
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will not apply to détermine the interse seniority of
persons like the applicant (examination quota promotees)
on the one hand.and'others promoted on seniority basis
on the other.

32 Instead of merely giving a negative decla;ation
that the UDCs uwho were pramoted as Head Clerks on the
basis of a competitive.examination should not be treated

as direct recruits for the purpose of fixing their

seniority in the cadre of Head Clerks, we find it necessary
ta clarify as to hou fheir seniority should be fixed. For,
no guidance has been given in this fegard gither in the
;udgment of the Chandigarh Bench in TA 556/'.86 (Exbt .R1)

" nor in the judgment of the Hyderabad Bench of the Tfibunal
in OA 491/86 produced for our perusal. |

33 That apart, even para 6 bffthe Ceneral Principles,

1962)uhich governs the relative seniority of promotees and is

@
reproduced below, does not contain any guidelines which

will apply to the present casé.

g, Promotees:

(1) The relative seniority of persons promoted to
the various grades shall be determined in the
order of their selection fer such promotipn;
proyided that where persons promoted initially
on a temporary basis are confirmed subsequently
in an order different from the order of merit
indicated at the time of their promotion,
seniority shall follow the order of confirmation
and not the original order of merit;

(ii) Where promotions to a grade are made from
more than one grade, the eligible persons
shall be arranged in separate lists in the
order of their relative seniority in their
respective grades..Théreafter, the Departmental
Promotion Committee shall s elect persons for
promotion from each list upto the prescribed
quota and arrange all the candidates selected
from different lists in a consolidated order of
merit which will determine the seniority of

the persons on promotion te the higher grade,"



34 As a matter of fact, the enclosure to Annexure A3
e

(i.e., General Principles-1962) is an ad@pted version

of the Ministry of Home Affairs OM No.1-11R55-RPS dated

22nd December 1959 (1959 instruction, for short) which has

Y

been reproduced in. Swamy's Compilation on Seniority and

Promotion in Central Government Service (2nd Edition) at

-

pageé 6 to 10. The 1959 instruction authorise the issue
of such principles of other Departments of Government.
The promotion relating tb seniority of direct recrgits,
aromotees andrelative seniority of direct recruitments
are coﬁtained in paras 4,5 & 6 of the‘1959 instructions
and in paras 5,6 & 7 of the General Principles 1962 ére
ghe same. Both contain an‘explanatory memorandum to
-the principles of seniorit?. The Explanatéry Memorandum -
te the 1959}instruction relating to seniority of prdmotees

is reproduced belouws

"General Prihciple 5(i) - Where promotions are
made on the basis of selection by a Departmental
Promotion Committee, the seniority of such promotees
shall be in the order in which they are recommended
for such promotion by the Committee. Where promotions
are made on the basis of seniority subject to the
~rejection of the unfit, the seniority of persons
considered fit for promotion at the same time shall
be the same as the relative seniority in the louwer
grade from which they are promoted. Uhere, however, f{
a person is considered as unfit for promotion and
is superseded by a junior, such person shall not,
- if he is subseguently found stitable and nromoted,
take seniority in the higher grade over the junior %
person who had superseded him. ‘ 1
“General Principle. 5(ii) Illustration.~ Where 75 % {
of the vacancies in the grade of Head Clerks are }
reserved for promotion from the grade of Upper Divisios
Clerks and 25% fromthe grade of Store-Keepers, the '
eligible Upper Division Clerks and Store-Keepers
shall be arranged in separate lists with r eference
to their relative seniority in those grades. The
DFC will make selection of three candidates from the
list of UDCs and one from the list of Store Keepers.
Thereafter the selected persons from each list shall
be arranged in a single list in a consolidated order
of merit assessed by the PC which will determine the

seniority of the Persons on promotion to higher grade
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Houwever, in the Eiplanaﬁory memorandum to t he General
Principle 1962, only the first explénation,reproduced
above‘is in;luded. The secona explanation is, for some
reason 6r other, omitted. |
35 No doubt, the illustration given in the explanation
td.General Principle 5(11) in the above extract from the
1989 ihstruction does not apply directly to the present

W
caseabhether the inter-se seniority ih the present
application should alsobbe, nevertheless, disposed of in
the manﬁep indicated therein will be considered a little
later. - "or the present, it is necessary and sufficient,
to note that -even uhen promotioﬁ is méde from two different
g;ades, uith.Fixed percentages of promotibn'allocatedbto
each gréde, the simple rota rule is not difected'to be

>folloped. In other words, the allocation is not directed

to be in the ratio of 3 UDCs 3 1 Store Keeper.

36 It is in this circumsbance that hne has to find
' for
cut what 1is the gquitable basis/fixing seniority iﬁ the
. present case,keeping in view varioué provisions relating
to seniority. It is quite possible to contend that even
if the examidétion'passed promotees are not tobe freated
as direct rec:uits; ‘Still;every block of four vacancies
of Heéd Clerk should be taken as.a separate unit and
~ 3 senioéity promotees and 1 ekamination prcﬁotee have to!:é
appointed to thoss vécaﬁcies to éatisfy the direction

contained in the recruitment rules and thus follow a

roster of 3 ¢ 1 ratio. On the contrary, it could also be

W



seriously contended that, for this purpose, the vacancies

alone
that arise in a calendar year ullls/ ~ have to be taken

’

as a block. UEzGDGJLaggeement with the latter vieu.
because it is necessary to do so in the 1ight of certain
other provisions relating to functioning of Departmental
Promotion Committees, when_they.consider promotions,

B The Féllouing pravisions from Uhépten 3 of the
aforesaid Suémy’s Eompiiation make it clear that vacancies
arising ih a year have to be considered for promotion by
the DPC.,

"3.,1 The D.P.Cs. should be convened at regular

intervals to draw panels which could be utilised
. on making promotions against the vacancies

occurring during the course of a year."

XX XX XX

"3.2 The requirement of convening annual meetings
of the D.P.C. should be dispensed with only after.

a certificate .has been issued by the appointing
authority that there’are no vacancies to be filled
by promotion or no officers are due for confirmation
during the year in question.,"

XX ' XX ' XX

"6.4.1 Where for reasons beyond control, the
D.P.C. could not be held in any year(s), even
though the vacancies arose during that year (or
years), the first D.P.C. that meets thereafter
should follou the following procedures:-

(i) Determine the actual number of regular
vacancies that arose in each of the
previous year(s) immediately preceeding
and the actual number of regular vacancies
proposed to be filled in the current year
separately.

(ii) Consider in respect of each of the years
those officers only uwho would be within
the field of choice with reference to
the vacancies of each year starting with

- the earliest year onwards.

(iii) Prepare a 'Select List' by placing the
. select list of the earlier year above
the one for the next year and so on."

It is thus clear that vacancies occuring ih.a year have
o "
to be considered as a block and that principle§ should

W
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apply in the present case also,

37 In thét'event, it is our considered view fhat
thelfirst 75% of the vacancies that arise in a year shall
be assigned to the seniority quota and the last 25% of
those vacancies shall be assigned to the examination quota
and the seniority HCs should enbloc be ranked senior to
the examination HCs.. Their‘intérse seniority should‘be

fixed on this principle.. for the follouwing reasons.

To facilitate analysis, an example of one year has been

taken in which 20 vacancies of Head Clerks have arisen.

(i) If‘all the vacancies are to be filled up by
promoticn on the basis of seniority-cum-fitness, all the
persons from Sl.No. 1 to S1.No.20 in the seniority list
will be promofed on the basig of sgnio:ity, if they are
fit. The qudta Forlsuchvpromotion haé now been restricted
to 75 per cent only by the Rules. Therefore, if there
are 20 vacancies in a calendar year, the first 15 vacancies
uill be filled up by promoting the-sehiormost-UDCs who
are found fit.

(1i) The provision aof 25 per cent for éxamination
quota’is,ﬁo be construed as an exception to therule that
promotion is normélly to be on the basis of senio;ity,
subject §0 fitness., Its.impliCatipn is that the persons
at serial No.16 to 20 in the seniority list-assuming'that
S1l.Nos 1 fu 15 have all been found,fit and promoted to
the first 15 vacancies reserved for the seniority gquota -

cannot claim consideration for promotion to the vacancies
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at 16 to 20 merely because they a}e the next immediaté
seniors. This is.due to the fact that these vacancies
are reserved for the examination quota and there will be

a competition to get pramoted to these vacancies., Therefore,

persons at 31 No.16 to 20 in the seniority list have to

cémpete)alonguith many others who are juniors to them in

,service,but who have the necessary qualifications for

appearing in the examination. The five vacancies from

16°to 20 will then be filled by promotion of those who

pass the examination.
(iii) The recruitment rule placed on record also

state " Provided further, that interse seniority of the

successful candidates so appointed from the same

examination whether from amongst the successful employees -

of the Regional Offices or the Head quarters Office

shall be determined according tp t he merit on the basis

of the marks" and therefore, the 5 vacancies will be

filled in the order of merit in the examination. It is
clear that amongst the examination passed candidates alone-
and not among all persons eligible for promoti0n~ the

order of promotion will be on the basis of merit. They
cannot be compared with the persons at S1.No.1 to 15 in the
seniority list_except on the basis of their seniorityi
which is the only factor common to all of them. In that

regard, they will all be junior to Sl.No. 1 to 15, and

hence cannot get precedence over them.
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(iv) In a panel prepared for promotinn, a person
who is junior in service, cannot be placed above a person
who is senior to him in service under any circumstance,
unless the recruitment rules or the executive instructions
regarding seniority specifically authorise this. The
' recfuitment rules and the General Principles-1é62 do not
state that the Examination HCs will rank senior to all or any
of the seniority HCs. In the absence of such a specific rule
or_instructicn, all the examination passed'UDCs to be
promoted as Head Clerk to the S posts reserved for them
will berjuniors to those who have a right to be appointed
to fhe first 15 vacancies on the basis of seniority-cum-
fitness.,

(v) Nothing, however, prevents any one :értmora o
senior UDCs ( i.e., serial No.1 to 15) also to’appear in
t he exaﬁination; It has only to be clari?ied that if such
a person passes the_examinétion,'he cannot gain any advantage
over any of his service seniors who have not passed tﬁe
examination. He will still get his promotion only qn his turn,
according to his seniority, For.the‘reason that the fecruitment
rules dolnot giue him any Dthe? rightjaven in such a case.
His promotion will also be treated as a promotion to the
seniority quotaiflt.uculdmalso;makeanfdiffenence_to his
consideration for promotion in-his turn in the seniority.
guota vacancy!even if he feails in the examination anjnhe

shall not be penalized for having failed in the examination.
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(vi) It is bere that it is appropriate to c0nsider.
th the panel should not be prepared on the basis of the
explanatory memoranduﬁ to t he 1959’instruction relating
to Genefal Principles 5(ii) extracted in para 34 supra.
The main reason is.that iq.the illustration given in
that explanatofy memorandum there are two different feeder
categories i.e., UDC and Stare Keeper. Unless conditions
of service = viz; number of posts, method of recruitment
etc - are identical, the pﬁsition of the eligible

'candidates in the fespectivé seniority lists cannot be
compared or matched with each other on the basis of their
seniority in the réspective lists. In other words, to
mix the two seniority lists into one integrated list
would be déing injustice to some persons in both groups

| 3
and will be favouring other$in both groups. The principle
of selection from those eligible from those categories
was adopted because there were tuoientirely different
sources from uhichArecruitmenﬁ was being made. If they

- cannot be éompared 6n the basis of seniority for the
reason stated above, a comparative evaluation on the
basis of merit alone was possible to determine the order
of their placement in the panel.

In the‘preéent case the feeder category is only
one. All are UDCs and as seniority is t he only common
factor for comparision, it can bé(taken into account for
preparing the panel. for . promotion..:- . Therefore,

. after identifying the examination passed candidates based

b



on their merit, a common paﬁéL,including both groups, can
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be drauwn on the basis of their service seniority. It

will then be found that the;first 15 places are occupied
by the seniormost amongst tﬁe 20 persons in the panel. It
will also be noticed that all the examination.passed
candidates will necessarily bg at the bottom of the panel)

being the juniormost in the panel. Ffor, if any of them
_ . service = '
had a higher/seniority, he woild be entitled to promotion

ke

merely on the basis of his seniority as chrified in {(v)
above. In other words, the examination passed candidates
will be only those persons who have é lower seniority,but
as betueen'them, their names will have to be feaﬁranged
on the basis of their mérit'in the examination. .

(vii) In other words, the Recruitment Rules and
the General Principles-1962 -read. : together clearly
’ éstablish that the examination ;uota promotees shall
enbloc be placed below seniority quota promotees.

(viii) The afaresaid conclusions are reinforced
by the 1989 Réguiations (Annexqre A4). The regulations
treat promotion on the basis of éxamination as being
different from direct recruitment which is the point
decided in the Chandigarh Bench judgment. Secondly,
Regulation-5 makes the following prqviéipns for determining
seniority.

"5 Relative seniority of direct recruits, promotees
against examination gquota and promotees against
seniority quota:

The relative seniority of direct recruits,
promotees against examination quota and promotees
against seniority quota shall be determined
according to the rotation of vacancies among them,
which shall be based on the quotas of vacancies
reserved for each in the Recruitment Rules.®
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It is this regulation which gives authority for the
first t ime, for fixing seniority of exgmination quota
promotees on quota basisf- It is only under this
Regulation that, for the first time, those who pass
the examination (i.e., Examination ﬁCs)vmay become

senior to t hose who are otherwise senior to them

(Seniority HCs), but have not passed the examination,

The General Principles=1962 did not have such a specific
proQision regarding examination quota promotees; As

the 1989 Regulations have come into force only from
9.12.89 when they ueré published iﬁ the Gazette, thay
uill'not apply to earlier case, like the present one.
Hence, it is clear that all those Qho were promotéd
prior to 9.12.89 as Head Clerks to the 75 per cent of
vacancies toe be filled up on the basis of seniority=-
cum=-fitness, uiil enbloc be senior to the examination
passed UDCs who have been selected to fill up the 25

per cent vacancies allotted to them. It has only to

be added that the Examination HCs appointed to their

guota in one year will, similarly, rank enbloc senior to

the Seniority HCs appointed to the subseduent vacancies

in the following year on the basis of seniority-cum-

fitness.

38 That takes us to the last isaue viz. the adhoc
prDmOtian.made and the counting of the service r endered
on the basis of adhoc service for purpose of fixing

interse seniority. 1In para 37 supra,we have referred



| which is contrary to t he- sequence/
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in :
to the segwence/uhich promotions will be made from
the tuo sources, if there are 20 vacancies in a calendar
year. It can be stated straight away that any promotion

of
appointment specified

in para 37 will be an adhoc promotien for such periaod
as the écntravention continues and that such period of
adhoc promotion will not. count for seniority., This
proposition is not in any way contrary to the order of
the Hon'ble Supreme Court in Exbt.R2 which is extracted
' u/order . '

in para 19 supra. Thatépannot be interpreted to mean
that the Hon'ble Supreme Court implied that periocds of
adhoc service rendered- contrary to law should also count
for seniority. p

K be
39 A feu imaginary instances will/helpful to establish

this point by assuming that there are 20 vaccncies in a

year.
(i)'It may be assu%ed that when the First vacancy;
arose - say on 1.1.80 -~ the panel for promotion on the
basis aof seniority-cum~-fitness was not ready. Nevertheless,
the Administration appointed X, £he,seniormost unc, on
an a dhoc basis., Later Dﬁ, in October 1980, the DPC met
and'pfepéred a panel in whicﬁ Xt wasvfound fit for
promotion. He was then regulafly promoted from 1.11.80.
In such a circumstance, he canfcount fcrvSeniority purposes’
the service rendered f;om 1.1.§O itself because, his

initial appointment on 1.1.80 did not defeat the legitimate

interest of any other person and was adhoc only to the
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extent that his fitness for promotion had not been
certified by the DPC then but was certified later. Further,

thé_DPC did not specifically disapprove of that adhoc

“ .

officiation,

(iij If in the example at (i} above, 'Y? is
T : w .

substituted for *X' at all placeg and it is_éssumed t hat
he is Sth in the seniority list, his adhoc promotion
from 1.1.80 to 1.11.80 cannot be reckoned for seniority
purposes because, that adhoc promqtion was granted without
considering the cases of seniors like *X*'. His seniority
can be counted from 1.11.80 only. ‘

(iii) In the example at (iiZFX’ is substitutéd'by
e, who is too junior to be considered for proh;tion on
senibrity basis,‘but had passed the examination Q;th the
greatest herit, he cannot count his seniority from that
date, 5ecause that vacancy is earmarked for seniority
quota and should have gone to X717,

(iv) If 'Z* yhose place in the seniority list is
18 - and hence not.eligible to be promoted on seniority
basis to the 15 seﬁiority»quota vacancies ~ and who has
not ﬁassed the examination is appointed on an adhoc
basis to-the.16th Vacancy which arose on 2.11.80, his
adhoc'promotion will be irregular for tw reasons. The
first is that if examination passed UDCS are avéilable
for promotion the moStrméritopious should haveibeen
promoted. The second is that this is/officiation against
a post in a quota to which he is not entitled to be

promoted. The service of 'Z" from 2.41.80 till he is
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regularly promoted has, therefore, to be ignored
for seniority purpose.

These éxamples are only illustrative and not
exhaustive.

40 Apparently, in the Annexure .A5 seniority

list, the seniority HCs have been given credit for

-

;li their‘adhoc service without consideriﬁg whether
the whole or any part of éhat service ought to have
been excluded fromfeckoning for the purpqse_of
seniority. This action is defended bn the ground

that this is based on the order of the Sup:eme

Court and the advice given by the Additional Solicitor
General extracted in péra-20>supra. Needless tb

+

say, the Exbt. R2 order as uell as the advice by the
Additional Solicitor Gene:al.has b een grossly
misinterpreted by the Administration. The Apex
Court has dealt uith.this matter in great detail

in their judgment iQ the Direct Recruitment case, as
it is called (AIR 1990-SC 1607) wherein 11

propositions have been laid down to settle disputes

in fegard to seniority matters between direct
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(Para =-44)

. recruits and promotees. Propositions A & B/are as follows:

"(A) Once an incumbent is appointed to a post
according to rule, his seniority has to be
counted from the date of his appointment
and not according to the date of his confirma-
tion. The corollary of the above rule is that
where the initial appointment is only adhoc
and not according to rules and made as a
stop-gap arrangement, the officiation in such
post cannot be taken into account for considering
the seniority." .

"(B) If the initial appointment is not made by
following the procedure laid down by the
rules but the appointee continues in the
post uninterruptedly till the regularisation
of his service in accordance with the rules,
the period of officiating service will be
counted.”

In a subsequent judgment in Keshav Chandra Joshi Vs
Union of India (AIR 1991 SC 284), the judgment in the
Direct Recruits case was followed and iﬁ was observed as
follous:‘

" An officer appointed by promotion in accordance
with EUIQS and within quota and on declaration
of probation is entitled to reckon his seniority
from the date of promotion and the entire length
of service, though initially temporary, shall
be counted for seniority. Adhoc or fortuitous
appointments on a temporary or stop gap basis
cannot be taken into account for the purpose of
seniority, even if the appointee was subsequently
qualified to hold the post on a regular basis.
To give benefit of such service would be contrary
to equality enshrined in Art.14 read with Art.16(1)
of the Constitution as unequals would be treated
as equals. When promotion is outside the guota,
the seniority would be reckoned from the date
of the vacancy within the quota, rendering the
previous service fortuitous. The previous
promotion would be regular only from the date
of the vacancy within the quota and seniority
808410pong81BkRT: £ OB, BABE 1330 8 280000, CEOM the
confirmation. In order to do justice to the
promotees it would not be proper to do injustice
to the direct recruits. The rule of quota being
a statutory one must be strictly implemented and
it is impermissible for the authorities concerned
to deviate from the rule due to administrative
exigencies or expedisncy. The result of pusbipg
doun_the promotess appointed in excess of the
quota may work out hardship but it is upavoidahle
and any construction o;herwigg‘ggg;gmggmillggaég

nullifying the force of statutor les and
would offend Arts. 14 and 16(1)."
( para- 23~emphasis
= added)
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The special circumstance in which proposition !8!?
' of t he Direct recruits case could be applied was
clarified as follous:

"25,As stated, the counsel for the promotees
placed strong reliance on proposition 'B°
while the counsel for the Direct Recruits
relied on proposition' 'A', The controversy
is as to which of the propositions would
apply to the facts of this case. The

~ proposition 'A!' lays down that conce an
incumbent is appointed to a post according
to rules, his seniority has to be counted
from the date of his appointment and not
according to the date of his confirmation.
The latter part thereof amplifies postulating
that where the initial appointment is only _
adhoc and not according to rules and is made
as a stop-gap arrangement, the pegriod of g
officiation in such post cannot be taken
into account for reckoning seniority. The
quintessence of the propositions is that
the appointment to a post must be according
to rules and not by way of adhoc or stop-gap
arrangement made due to administrative
exigencies. If the initial appointment thus
made was de hors the rules, the entire length

sgnlargtservigeogﬁggosogss Hgtggpogntee

would become a member of the service in the
substantive capacity from the date of his
appointment only if the appointment was made
zccording to rules and seniority would be
counted only from that date. Propositions'A?
and B! cover different aspects of one
situation. ©One must discern the difference

" eritically. Proposition 'B? must, therefore,
be read alonguwith para 13 of the judgment
wherein the ratio deciding of Narendra Chadha
was held to have considerable force. The
latier postulated that if the initial
appointment to a substantive post or vacancy
was made deliberately, in disregard of the
rule and allowed the incumbent to continue
on the post for well over 15 to 20 years
without reversion and still the date of
regularisation of the service in accordance
with the rules, the period of officiating
service has to be counted towards seniority.
This Court in Narendra Chadha's case was
cognizant of the fact that the rules empower _——
the Government tor elax the rule of appointment.
Without reading paragraph 13 and Proposition
'8 and Narendrpa Chadha's ratio tegetheér the
true import of the proposition would not be
appreciated.”

- 41 Therefore, adhoc service cannot be considered

satisfies at least
) for senlorlty purposes unless 1tL§&é5&xxnu three broad

ul

tests;

| - (i) the person uag: fully qualified. on the date

| adhoc promotion was granted;
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(ii) the case of all persons eligible tobe
considered for promotion had been considered
by_competent authority; and
(iii) it is within the quota to which alone the
person could have been regularly.promoted.
Therefore, Annexure AS seniority has to;ze recast.
 Where adhoc service has teen cognted for reckoning seniority,
such service which is contrary to the Rules; as explained
earlier has to.be excluded.
42 For this purpose, a roster has té_be maintained
and the following directions are given for maintaining
that nqster;
ti)rThe respondents should consider the va¢ancies
arising in each calendar year sepa;ately as a unitoﬁs“j‘
The first 75 per eent should be reserved for promotién
quota and the last 25 per cent should be‘reserved for
examination‘quota.
(ii) The following, however, are exceptions to (i)

above.

(a) If the vacancies in a year are less than.a,
the examination candidgtes will get no chance of promotion
éﬁ ali.‘ Therefore, the unit of consideration should be
eXtended beyond one year in the roster till atleast 4
vacancieg become available for allocation on 3 : 1 ratio.

(b) IF.the number is more than 4, but not capable
of exact apportionment ( EeQey 5,6 or 7) adjustment has

to be made. As will be evident, the shortage in the
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vacancies to facilitate exactvapportionment on 3 : 1
basis cannot exceed 3. This shortage has to be drauwn
from the next vaca&cies arising in t he next year. In
the vaqancies of the same year, the quota for the
examination candidate shali be restricted to 25 per cent
thereof in whOle number, ignaring all fréctions, and

the full quota will be made good only in the néxt year
by drawing the minimum number of vacancies which arise
in the next year; Among them also the last vacancy
-only will be allocated to the examination quota. Thus,
if the vacancies in a year are 5, the examinatiﬁn quota
will be 25% thereof = 1.25 = 1., Therefore, the first

4 vacancies will be'allocated to the'seniority'quota and
the last vacancy uill be allocated to the examination
quota."Three vacancies have to be drawn from the next
year thus increasing the total to 8 vacanciéslin which
the share o? seniority quota and examination quota, will
59’6 and 2 respéctively. Hence, out of the 3 vacancies

 in

drawn upon [ﬁhe next year, the first 2 vacancies will be
allocated tovthe seniority éuata and the last vacancy

to the examination qdota, If on the other hand there are
7 vacancies in a year, the examination qubta will be 25%
1.8, 1;75 = 1 only. Thus, tﬁe first 6 vacancies will
be allocated to the éeniority‘quota and the 7th vacancy
uill be allocated to fhe examination quota. The shortage

to facilitate exact allocation is only 1 and this vacancy

(5



will be drawn from the next‘years vacancieg and
allocated to the axamination quota.

~(iii) If, the examination quota candidates
pass the examination after the yacanciesvhad arisen
their sdots will be kept reserved for them énd after
they are appointed, tﬁey have to be given assumed dates
for seniority purposes only which will be the dates
when the vacancies arose. They will then rank senior
to seniority HCs who have been appointed to these
earmarked slots on an adhoc basis. This will then
correctly indicate who their juniors are. This is
_necesséry to satisfy the quota rule of reservation
as will be clear from the emphasized portion of para 23
of the judgment in KC Joshi's case extracéed in ﬁara-ﬁﬂ
supra.
43 Having set out the principles of seniority
to be followed and the mahner in which they should be
given effect to in imaginary situations,we nou faél
that final orders can be passed in this casé. Rccordingiy,
for the foregoing reésons, these applications are disposed
of uith the following declarations/directions:

(i) For the purpose of applying the 'General
Principles for determining seniority ! enclosea with the
letter No.Adm.20(17)/61 dated 1.11.62 (Annexure A3),

UDCs who have been promoted as Head Clérks to the 25 %

of the vacancies reserved for the examination guota



 tothe examination quota'uith marginal adjustments, where
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shall not be treated as direct recruits, but shall be

treated asvpromotees only and accordingly their inter-se

seniority shall not be regulated by the principles

ment ioned in para-=7 thérerore. ) : | '
_(ii)err the period prior to the coming -into

force of the 1989 Regulation (Annexure 4) from 9.12.89,

the Recruitheht Rules relating to promotion to the post

of Head.Clerks and the General.Principles- 1962 did not

aﬁthcrize.that examination.quota biomotee should get the

benefit of every fourth vacancy on the basis of the

ratib of 3 seniority promotees 3 1 examination promotee.

A combinea reading of all the provisions requires=that

the examination anta candidates are placed below.all

tﬁe seniority quota candidates -:en bloc in every year.,

| (iii) The interse seniority among persons promoted

as Head Clerks to the senidfity quota and to the examination

quota, until,Annexu:e-a Regulation were published pn

9.12.89,-shall be determined for each calendar year

separately. The first 75 per cent of the vacancies in a

W

calendar year shall be apportioned to seniority quota

and the last 25 per cent of vacancies shall be apportioned

" such extent apportionment is not possible., All seniority

Head Clerks appointed in a year shall pe placed enbloc
senior to all Examination HCs appoihted in that year.

. (iv) Adhoc service as Head Clerks shall not be

considered for reckoning seniority, if it is violative of-
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the Rules and the guidelines given by the Hon'®ble
Supreme Couft and all such service shall be reconsidered
in the light of paras 39 to 41 of this judgment.
(v)'The respondeﬁts are directed to prepare,
within three months from the date of receipt\of this
judgment, a fresh provisional seniority list in replacement

of the Annexure A5 seniority list, keeping in view the

_declaratiéns given above and the other ohservations '

made in this judgment and take further action with a’
view to fipalizing it.

(vi) Until such a fresh provisional seniority

. _
list is prepared, promotions to the next higher grade
will be maae only provisionally on the basis of the
Annexure A5 seniority list and be suﬁject to the final
orders in 0OA 143/88.

(vii) After the preparation of -a fresh provisional
seniority iist as directed in (V)Vabove, provisional

promotions shall be made on the basis of that list,

purely on a provisional basis, subject to adjustments

-
AV

to be made on tﬁe fiﬁalizatioﬁ of that list.

(viii) On the finalization of the seniority list
prepared.in pursuance of (v) above, all promotions of
persons appointed as Head Clérks before 9.12.89 made in
the past shall pe revieued. If, as a fesult‘of such a
review, it is found that aﬁy Head Clerk has been promoted
in the past to the next higher grade prior to the date of

finalization of the seniority list prepared under (v) above,
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~prematurely and irregularly, he shall not be reverted,
but he shall be accommodeted in a supernumarary post
tili such tiha as he vacates that post or becomes
eliéible'for promotion in accordance with the revised
seniority list, according to his turn, unless he is
found unfit forlother reasons., The period of service
rendered by such peréon on the'highef grade, now found
to«be\irregular, shall not count for segiofity in the
higher grade- when regular prohotion is made to that grade.
/A UE€éagi the view that such airections‘are needed to

reduce the hardships:that uill;_othérQiSe,.haveto be
faced, after making the adjustments in accordance with

\

the revised final seniority list, because the earlier

 promotions were given by the Administration on their '

- . . - MW -
wrong interpretation of the relevant rules and instructions.
44 A copy of this judgment as well as the judgments
in DAK 823/88 and OA 303/88 shall be sent to the Hon?ble
Chairman of thg.Central Administrative Tribunal, as the
connected cases are stated to be pending before the

) Principal Bench vide'para 11 of the latter judgment.for such

action as he may cgnsider appropriate,

Moy g %”/ |

(A.V.Haridasan) (N.V.Krishnah)
Member (Judicial) Member (Administrative)




