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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. NO. 265 OF 2010

| CORAM. | |
- HON'BLE Dr. K.B.S. RAJAN, JUDICIAL MEMBER
HON'BLE Mrs. K. NOORJEHAN, ADMINISTRATIVE MEMBER

1. HemaTM
TC3TNTTI{(1)
Athikesava Kripa, WSRA 6
West Fort, Thiruvananthapuram — 23.

2. Benny Varghese
Pothirickal, LMS Nagar .
Muttada (P.O), Thiruvananthapuram - 25

3.  Sheeba Varghese
- Pothirickal,LMS Nagar,
Muttada (P.O), Thiruvananthapuram — 25

4, Sreelatha G -
TC 36/773(4), MRA-20
Samajam Lane, Perunthanni |
Vallakkadavu (P 0), Thlruvananthapuram 8

5.  BeenaPR
- ‘E-30(B), Varnam, Mythri Nagar Vallyawla
Thlrumala (P.O), Thlruvananthapuram

6.  Deepthi Dev. V|
- Indeevaram, TC 6/1989(1)
‘Elipode, Thirumala (P.O)
Thiru_vananthapuram - 695 006.

7. Saji T, T.C3/630(1)
| Muttada (P O) Thlruvananthapuram - 695 025..

8. - Venugopal V.K
MGRA-37, Vaishnavi
Maharajas Lane, Anayara (P.O) |
Thiruvananthapuram. - - Applicants

(By Advocate Mr. R.V. Sreejith)
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2 -  O.A.265/10

Versus

1. Union of India represented by the
Controller and Auditor General of India
10, Bahadur Shah Zafar Marg
New Delhi — 110 002.

2. The Accountant General (A&E)

| Kerala, Thiruvananthapuram.

3, Principal Accountant General (Audit) R
Kerala, Thiruvananthapuram. - Respondents

| (By Advocate Mr. VV Asokan) : r

The application having been heard on 03.10.2011‘,- the Tribunal
on ..:.10:29/1. delivered the fol!owing: )

ORDER |
»HON'BLE Mrs. K. NOORJEHAN ADMINISTRATIVE MEMBER

The applrcants Assistant Audrt Offi icers (on deputatron) in tndlan
| Audlt and Accounts Department have fi led th|s Ongmal Apphcatron seekmg |
‘followmg reliefs:- -

i) To call for the records Ieading' to Clause 2 of
Annexure A-4 and Clause (v) of Annexure A5 to the
extent it is objected and quash the same.

) To call for the records Ieeding' to Annexures A-11
~to A-15 and quash the same. /

lii)y  Todirectthe respohdents 1 and 2 to consider and
pass orders on Annexures A-17 to A-24 in the light of
Annexure A-1 6 judgment .

i) To dlrect the respondents to repatnate the
applicants to their parent office and grant them
 promotion to the post of Section Officer/Assistant
Accounts Officer as per Annexure A-4 Circular, regulate
the seniority and fixation of pay in the post.

o
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3 | O.A. 265/10
2. According to the applicants, the Indian Audit and Accounts
Department have two streams of Audit and Accounts.- These tWo wings have
different service conditions for ﬂxihg of seniority, profnotion transfer, etc. The
applicants are récruité&-in the Accounts stream and were working in the A&E
Section. The officials in both streams have to pass an examination called
Section Officers Grade Examination (SOGE for short) to get promotion to the
post of Section Officers. SOGE Examination is conducted separately for
Audit and Accounts Wings. The examination in the Accounts stream is
known as SOGE Civil (Accounts) Exémination. Similarly, the Auditors,
Clerks and Senior Auditors in Civil Audit Office are eligible for SOGE Civil
(Audit) Examination. The syllabus for the examination to the Audit and
Accounts Ofﬂger's is different. When there was a stagnation in promotion to
the cadre of Section Officers in A and E Offices, the department suspended
the SOGE examination in the Accounts Wing from 1996 to 2003. Such
examination cbntinued io take place in Audit Office every year. As SOGE
Civil (Accounts), qualified officials in the Accounts stream were waiting for
promotion as Section Officers for long duration, the unions urged the 1%
respondent to promote them on ad-hoc basis. While so, the 1* respondent
issued a circular permitting A&E staff to appear in SOGE Civil (Audit)
examination for fheir evehtual absorption in Audit stream. It was noted in the
circular that the candidates in A&E Offices passing SOGE Civil (Audit)
Examination will be absorbed in Civil (Audit) Offices against vacancies in
SectionA Officer's cadre rémaihing‘ unfilled due to non-availability of eligible
audit staff for promotion as Section Officer (Annexure A-1). The 1%

-



| 4 o | O.A. 265/10
respondent clarified that passing the SOGE Civil (Audit) Exémination by the
‘A&E staff wil! make them eligible for "‘a'\bsorption in Audit Offices but it does
not debar them from prorﬁOtion in A&E Offices, if fhe;if tu_rh comes earlier.
The policy so declared was followed with a ‘difference in State ’of Kerala
according td the appﬁc_ants. The applications were invited by the Principal
Accountant General (Audit) Pa& I passéd ofﬂcials' from the office of the
Accountant General __(A&E), Kerala purely) on deputatior; basis. The word
'eventual a‘bsorp'tion'ﬁ was miésing in fhat depdtation notice (Annexure ‘A-3). |
A bare r_eadin.g' of Annexure A-3 itself shows that the 'appllications Were
sought purely on deputat-ioh basié., The applicants submitted 'the_it
appliCatidns for deputation in the yéar 2008. They were not granted
deputation then. Meanwhile, the first réépondent issued a communication on
25.03.2009 introducihg. a new scheme for rggu‘lariZation'of existing ad-hoc
Section Officers and to promote wait-listed SOGE péssed officer as ad-hoc
‘Section Officers. Accordingly, 200 posts of reghlar temporary Assistant
Account Officers and 1 67‘ posts of ad-hoc téfnporéfy. Assistant Account
Officers were sanctioned for promotion to ad-hoc Section Officers and SOGE
| passed Officers. However, as ber the condition incofpdrated in the Scheme
it would be implemented only after a" SOGE qualified officials ih Audit Wing
are transferred on deputation”in the éame station or at their option to any
other Civil Audit Office. This deputation» will be followed by absorption as per
the prescribed procedure (AnneXur'e A-4). On the basis of Annexure A-4, the

first respondent issued Annexure A-5 letter wherein Clause (v) reads as

4
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5 O.A. 265/10

V) All the SOGE (Civil Audit) passed officials and.

thos who have passed SOGE (Civil Accounts) as well as

SOGE (Civil Audi) will have to go on deputation to the Civil

Audit Offices for their eventual absorption. - Those officials,

who are unwilling to go to the Civil Audit Offices on

deputation now, will no be eligible to get any kind of benefit

under the existing scheme.”
3. ~ On the basis of Annexure A-5 letter, fhe 2 réspond'ent took steps
to compuisorily depute the applicants to the Audit Wing against which the
~ applicants 1t0 5 had filed representations before the 1% respondent. The 1*
applicant requested for her‘detentibn ivn ihe same office due to her»personal
problems. But, sﬁe was sent on compulsory deputation on 14.08.2009. She
was also forced tb sign an application for ab'sorpti,on on her date of joining in
Audit Wing (Annexure A-6)." Similar wés the ekperience with 2M, 3"’ , 4" and
- 5™ applicants who were compulsorily deputed to the Audi{ Wing. They were
informed vide Memo No. Admn 11/8—539Nol. V1/09-10 dated 10.12.2008 that
they are required to go on députation at /Civil VA’udit Offices for théir eventual
absorptlon and if they are unwilling to go to the CMI Audit Offices, they would
not be ellglble for any kind of beneﬁt under the Scheme cnrculated vnde
Circular No. 208/NGE/33-2007 dated 25.03.2009. In the meanwhile,
~ similarly placed officials like the appl'icants challenged Clause (v) of
| Annexdre A-5 before the Hon'ble Centrél Adminiétraiive Tribunal, Chennai
Bench. : The Chennai Bench held that an offer of dep’litation: cannot be
~ forced against thé will of the officers tb whom such an offer is made and in
fact the respondents have also submitted that there.is no compuls:on on the
part of the applicants to go on deputahon if they do not want it. That being
the case, the sapulaﬂon that those ofﬁ_cers who are unw:llmg to go on .

. / i



| 6 : | o O:A. 265/10
deputation to civil audit will not be eligible for any kind of b_énefit under the
Scheme has to bé'sef aside” (Annexuré' A-1 6). In the light of Annexure A-16 |
order 6f the Chennai Bench, the applicants submiﬁggi- their applications

(Annexure A-18 to 24) for the disposal of their representations.

4. The respondents filed reply statement kefutir;g the contentions of
the applicants. They submitted that»thé staff of A&E stream were permitted
to appear for fhe examination in 'thve SOGE Exémihation for the post of
* Section Officer in the Civil (Audit) side only for their deputation and eventual
absorption in Civil Audit Office. Thé | aspeci..aboUt their &eputétion and
éventual abso'rption against unfilled vacancies in Sectibh"'i".Ofﬂcer. [now re-
designated. és Assistant Audit Officer (AAO)] in thé Ci'\)il Audit Office . was
clearly bro’ught,'in the aforesaid Annéxur_e A-i'. V‘Aocomingly,v., 52 officials from
A&E Ofﬁces who had passed SOGE (Civil) _Auvd'it/Part. I'I‘ Ekamination'.have

| already" been absorbed in the ofﬁcevof thé 3 respondent. The applicants are
* among the 26 candidates in the 3" batch who are approved by the UPSC for
| their absorptidn in the ofﬁcé of the 3" respondent, 18 have already joined.
According to the respondents, 70 Ofﬁcials from A&E .st'l"eém' already been |
avbso;fbed‘ as AAOs in the 3" respon&ént's ofﬁoe SO far.“ The respondents
pointed out that when they took the ‘exémination from 2004 onwards they
knew vperfectly well that they are ’; being pennittedi- to appear for the
examination only on the condition of they are béing Adepdted to the Audit
Office for absorption on a later date. The respondents have formulated a |

policy as shown in Annexure A-4 to prorhote all thé SOGE (Accounts)

L
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| 7 - 0.A. 265/10
qualified officials, who were awaiting -promotion 'tov Section bfﬁcer Grade
(AAO) for a Iong time. Since the creation of temporary and ad-hoc posts was
necessary, a decision has been taken to impiement the scheme as noted in
Annexure A-4 only after all the SOGE (Audit) qualified officials are
transferred on deputation to Civil Auditv‘ in the same station or at their option
to any other crvrl office. Their deputation will be followed by absorption as
per the prescribed procedure. In case, the Civil Audit Offices in the station or

as opted for are constrained on account of limited vacancies, additional posts

will be provided to accommodate all these officials. In the event of the

applicants remaining in A&E offices without going on deputation to Audit

Offices they will not get the benet" t as per the instructions given in Annexure |

A-S. The respondents produced the wuiimgness given by the appiicants vide
Annexure R-1(c) to R(k) series. They contended that the appiicants
appeared for the SOGE' (Civil) Audit Ex’amination and they _gave their
willingness to go on deputation to Civil (Audit) office. Based on the written
wrllingness furnished by the appiicants a proposal for absorption in the Audit
office was sent to UPSC by the 3" respondent and UPSC has conveyed its
approvai. The applicants 'requested. for repatriation to their parent oftice in

the light ofk the decision of the Hon'ble Central Administrati\r'e Tribunal,

Madras Bench. They pointed out that the order of the Central Administrative

Tribunal Madras Bench has since b;een stayed by the Hon’ble High Court of
‘Madras vide order dated 22 02 201'0 in MP.No. 2 and 1 of 2010 in W.P(C)
8269 and 8270 of 2010. A copy of the said 1udgment is produced as
Annexure R-1 (k). The respondents ‘submits that the applicants are not

ED
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8 | O.A. 265/10

entitled to an_y of the relief prayed by them in the Original Application.

S. The applicants filed rejoinder and produced Annexure A-29, a note
from the 3™ respondent calling for app'iications only from willing candidates
for deputation ta‘ his officé. It was noted clearly that the perio’d_of deputation
wiii' be initially for a period of one year and is likely to be extended subject to
their continued'sUitabiIity and administrative convenience and that the post of
Seetion Ofﬁcer (Audit) carries extenéive wark Therefore, the appiicants
| averred that the 3"' respondent wanted oniy wrlllng SOGE qualified officials
from the A&E Stream for deputatlon to office and hence compuisory
deputation of the applicants is illegal They aiso stated that there are ﬁve
juniors to the applrcants who had passed SOGE ClVIl (Audit)- Exammatlon
Out of thls five, only two off cials who were wriimg to go for audlt were
deputed. Moreover, one Shri P. Yagneswaran, who is now working as
Assistant Account -Otfreer in the A&E Office and who had passed SOGE CIVI|
AuditE_xavmination in 2004 was deputed to,Audit Wing in 2006. However, he
was repatriated to his ”pa'rent wing i.‘e. Accounts Department in 2007.
Similarly, one Shri M. Vinod, who was on depUtation to Audit Wing had since
been repatriated on 21.02.2009 to the parent department. Therefore, the
respondents had permitted SOGE Civil (Audit) qualified officials to go back to‘
the parent wing after a spell of deputation._ Aiso, in Annexure A-1 letter,
there was no instructions on getting an undertakiin'g ’frc‘rm those candidates
who wanted td'appear for the SOGE Civil (Audit) Examination. Since, no
such undertaking was taken, in the first instance, the respondents cannot
g

o



9 O.A. 26510
compel the applicants to proceed on deputatibn to deficit Civil Offices within

two years from the passing of the examination for their eventual absorption.
6. Heard the counsel for the parties and perused the documents.

7. The undisputed fact is that the SOGE Civil (Accounts) Examination
was suspended between 1996 and 2003. This was due to non-availability of
vacancies in the Section Officer (Assistant Accounts Officers) Grade and the
availability of a larger number of SOGE Civil (Accounts) qualified officials
awaiting their promotion. Under these circumstances, a policy decision was
taken to permit A&E staff to appear for the SOGE Civil (Audit) Examination
for their eventual absorption in the Audit Stream. | Annexure A-1 clearly
shows that the permission granted for the A&E staff to appear for the SOGE
Civil Audit Examinatidn was conditional. Para 2 of Annexure A-1 shows that
those who qualify SOGE Civil (Audit) Examination will be absorbed in case
vacancies in Section Officer's cadre remaining unfilled due to non-availability
of eligible audit staff for promotion as Section Officer. Annexure A-25 is the
- notification for holding SOGE Examination (Civil Accounts) in which the
undertaking is made compuisory for the candidates to appear for the Civil
(Audit) Examinaﬂoh. it is pointed out -in Annexure A-25 (2() produced by the
applicants. The same is extracted below:-

Meeeerreerrerrenees, employed @S ...ococoviiiiiiiiiiiieeeeene
in the Office of the Accountant General (A&E), Kerala intend to
appear for the SAS (Civil Audit) Examination.

Y
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| hereby declare that | will apply for eventual
absorption in the deficit Civil Audit Offices within two years from
the date of passing the SAS (Civil Audit) Examination.

| fully understand that permission to appear for the
examination, if granted to me, is subject to the above
undertaking, which is final and irrevocable.”

However, while clarifying the various doubts raised above, relating to'
eligibility of A&E candidates to take the SOGE (Civil Audit) vide Annexure A-
2, it was shown against SI. No. 8 that qualifying in the SOGE Civil (Audit)
Examination by A&E candidates only make them eligible for absorption in
Audit Offices and does not debar them for promotion as S.O in A&E Offices,
if their turn in promotion comes earlier than their promotion in Section Officer
in the Audit Office. A large number of officials of the Accounts Stream

therefore took the SOGE Civil Audit Examination from the year 2004
| onwards. The officials in the Accounts Stream naturally took SOGE Civil
(Audit) Examination with the expectation of getting promotion to Section
Officer earlier in the Audit Stream. However, when a policy décision was
taken to regularize vide Annexure A-4, the existing éd-hoc Section Officers
and promotion wait-listed SOGE Civil (Audit) passed officials as ad-hoc
Section Officers, the entire scenario changed. Now they have an opportunity
to get prbmoted in the Accounts Stream itself. Also, the work in the Audit
Stream demands extensive tours warranting stay outside the headquarters
for long spells. Therefore, Clause (v) of Annexure A-5 has came as a bolt
from the blue that, if they are unwilling to go to the Civil (Audit) Offices on

deputation, they will not get any kind of benefit under the scheme of

1
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promotion of wait-listed SOGE Civil (Accounts) passéd officials as (AAO).

Since the applicants 'had given their willingneSs they were deputed to the

office of the 3" respondent. ‘They have now approached this Tribunal witha

prayer to direct the respondents to dispose of their representations for their

' repatriation to their parent office.

8. o They produced Annexure A-16 order of the Central 'Administrative
Tribunal Madras Bench whereby the Clause (v) of Annexure A-S is set aside.
The respondenfsweré directed to considér-the case of the applicants who

are otherwise fit for regulanzatlon under the scheme formulated without

» msnstmg on them going on deputatlon agamst their will. This has been

upheld by the Hon'ble High Court of Madras in its' ]udgment dated

16.09.2011; which was produced by the applicants after the hearing was

vover Para 7 is extracted below -

“7 The Tribunal on consideration of aforesaid facts and
circumstances of the case, .held that when a scheme is
formulated for the benefit of the Accounts Wing Officers, denying
them the benefit of the said scheme to some of the Officers, who
have passed the Audit test, will be against the spirit for which the
scheme has been formulated. Though the appellants have
submitted that there is no compulsion on the part of the
applicants to go on deputation, if they do not want it, the
stipulation that those officers, who are unwilling to go on
deputation to Civil Audit will not be eligible for any kind of benefit
under. the scheme has to be set aside to make the scheme
applicable to the applicants herein.”

9. We respectfully follow the judgment of the Hon'ble High Court of
Madras and declare the eligibility of the applicants in this Original Application

for the benefits of the scheme fofmu_late_d vide Annexure A-4. The O.A.

.
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therefOre' sucoeeds The respondents are dnrected to consuder the
representatlons of the appllcants for repatnatlon to thelr parent office and

pass appropnate orders WIthm a ttme Ime of three months

(Dated, the 0?8 ..... ...October, 2011)

- K NOORJEHAN
o ADMlNISTRATIVE ME

/T Dr.KBS.RAJAN
- JUDICIAL MEMBER
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