| ’ o IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
oL, : ERNAKULAM ‘
_ 0.A. No. 264 199
= , X AX VoK

DATE OF DECISION 30'-'"8-;1990

Ve Raménkutty " . Applicant (s)
Fl/s K Ramakumar & ' ___ Advocate for the Applicant (s)
VR~ Ramachandran Nair ' v
Versus
Union of India rep. by the  Respondent (s)
Secy., M/o Commns., New Delhi & 3 others
‘Mr.P.K.Sureshkumar, ACGSC _ __Advocate for the Respondent (s)
CORAM:
" The Hon'ble Mr. S.P.Muker ji , - Uiée'Chairman
o _ and ‘
The Hon’ble Mr. A,V ,Haridasan - . Judicial Mamber’
1. Whether Reporters of local papers may be aIIowed to see the Judgement? >
2. To be referred to the Reporter or not?%/~>
3. Whether their Lordships wish to see the fair copy of the Judgement? b K
4.

To be circulated to all Benches of the Trrbrmal ? > . ' i

JUDGEMENT

(Mr.A.V.Haridasan, Judicial ﬁembar)
In this application the eppiicapt has prayed'thet
tpe ordef eated 25£h Detober, 1989 pf:the Government‘of_' e
India,,Mipistry of Communications,-rejecting his claim -
for retrospective promotion to tpe]cadna to fES'Grpup-B
from 1973“and the cénseqeenfiel beneﬁits made in his
representation dated 31.3,1987 may be quashed and see'
aside:and the respondents may bev;irected to promote h;m
to the.pdst of Aseistant.Engineer,'Group-B and the Divisional
. Engineer from,tpebrespectiye dates-on Uﬁich his juniors
wvere prohoted to the posté and fo grapt'him all conseguential
\

benefits applying the ratio of the decision rendared in

‘Writ Petition No.2739/81 by the Hon'ble High Court of Allahabad.
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The facts of the case as averred in the application can

be briefly stated as follows.

2. The applicant who joined the Department of Post and
Telsg?aph in ﬁhe year,_1951sas_a Talephone ﬁperator, conse-~
quent on passing oP'a competitive examination, got promotion
as Engineering Supérvisar. He was promoted to the cadre of(
Junior Engineér‘(then knoun as Engineering Supervisor)
against ﬁhevvacancies of the year 1960. .Thereafter, on
passing.the graduateexamination ﬁf the Institution of
Telecommunications Enginéefs(lndia),'Neu Delhi in 1969,

_ advance - : .
he got threes/increments. The next grade in the normal

o~/ ,
course of promotion is Telegraphs Engineering Service,
Ciass-II (GrQUp B). As'pér paragraph 206 of the Pasts and
Telégraph Ménual, Volume IV, Engineeriﬁg Supervisors recrui-
ted after 1st January, 1929, after serving for Pive years with
gnoa service records were permitted to appeaf for a Depart-
mental Qualifying Examination intended to test\thq general
ability of the Engineering Supervisofs and a pass in this
examination'is essential for prqmotion to the Engineering
Class«+Ils It is provided.éor in'this rule that Engineering
Supsrvisors who pass the qualifying examinéfion would rank
as group seniors to those who pass the examination on sub-
sequant oécasioné. TheAGovarnment of India has also Prémed
Recruitmenf Rules conéistent with the above said‘paragraph
of. the Post and Telegfaph Manual. Ths applicant had passed
the Departmental Qualifying Examination'in 1971. The

department had prepared en All India eligibility (seniority)
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list of qﬁalified-]uhior Epgineers for consideration by
the Departmaﬁtal Promotion Committee for promotionvto TES
Class-I1I, This list uvas revised after hearing objectioné and
in’the revised list the applicant's rank was 185 while the
ranks of Shri V.Subramanian, Shri S.Rajagopél and Shri C.G.
Ithny were 186, 211 and»B??fespecﬁivaly., Iﬁ the year 1973
éame of the Junior Enginsers who were junior in service
.téln the applicant wers promotad és fES Class~II while. the
épplicant’uas not promotsd.‘ In 1974 élsc Junior Enginesers
who had passed the Departmental Qualifying Examinatioh
later thahAthe applicanf vere prumotéd to TES Class-II .
whils thevapplicant was not promoted. To the representa-
tions made by the appliCéht-J an these tuo occasions he
was infotmed‘by Annexure-C and E respectively that Ee would
be considered for prﬁmqtion in due turn., The applicant
was promo#ed on a raéular basis to TES Class-Il only in
the year 1977, In. the meanuhile Shri V,Subramanian, Shri
Ra jagopal and Shri C.G.Johny were promoted as Divisi&nal
<Engineér.in 1984, uhile the applicant continued as TES
, Class-II.' If the épplicant had been promoted in 1973‘fr0m
the cadre 0?‘jgnior.Engineer to TES Cléss—II,he.uould have
been promoted to the cadre of Divisional Engineer in Sept.,
1984. The nonconsideration of the applicant for &k® promo-
tion to TES Class-II was illegal bZased on é wrong interpreta-’

: . ‘ uere
tion of the Rules. The Recruitment Rules'/; modified in the
year 1981. But even accﬁrding to the'amendéd Recruitment

Rules, the Engineering Supervisors who passed the Depart-

mental Qualifying Examination were to be considered as
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~-seniors to those who passed later., As the department

was Qoing on promoting Junior Engineers to TES Class=-II
‘uithout regard to the year of their éasging of the Depart-
mehta1>Qualifying Examihatian, this.proceddre was challenged
before the Allahabad High Court in the Writ Petition No.
2739/81 (Paramanand Lal Vs, Unionvof India.). Tﬁe Hon'ple
High Court_relying on paragfaﬁﬁ Zoélof‘the Post and Telegraph
Manual held that Junior Engineers who had passed the quali-
’ earlier ‘

fying tesgéand included in the eligibility list cannot be
paséed over and deprived aof theirvright for promotion.
Though SLP was Piled against the decision of the Allahabad
High Court, the same uas'dismissed b? the Supremé.Court
confirming the judgement of the High Court.» In view of the
décision of the Allahabad High Court, wvhich is confirmed |
by the Hon'ble éupreme Court, the‘danial‘o? promotion to
therappiicant in_1973 was illegal. Having‘earned the rank
No.185 in the eligibilityblist of 1973, having passed the
Departmental Qualifyihg'Examination earlier, the appli;ant
was entitled ta be'promotad in the yeér, 1973Abefore his
jﬁniorsvmerevﬁbomoted._ Aboﬁt'more than 986 persons juniogp
to the applicant in the eligibility list had come above him in
.TES Class=11 cadre and about 156>af them have bsen promoted
to the cad;e of Divisional Engineers. Pointing‘out the de-
cision af the Allahabad High Court in the Writ Petition,

the applicant made a representation on 31.3.1987't0’the

second respondent requesting to rectify the mistake and

to redress his grievances. Finding no response, the applicant
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Piled OA K-9/88 before this Tribunal in December, 1989,
vseeking.appropriaté relisf. This applicat{on vas finally
disposed of by thig Tribunal directing the respondents td
disposé'pf the representation of the applicant dated -
31.3.1987 in the light of the decision of the Allahabad
High Court and'also’as in the case of CA K-493/88 and
- 0AK 494/88, Pursuant to the direcfions, the Assistant
Difector Genera; (SGT) has nou issued thé impugned order at
Annexure-ﬂ to Shfi U.V.Nayak, Chief General Manager, Kerala
Circle, Trivandrum stating that the judge@ant of the Alla-
habad High Court in Urit_Petitiﬁn No.2739 of 1981 related to
two individuals officers only, that it was not possiﬁle to
. revise: the seniority of the oé?ibers in tﬁe.grade of TES
Group at this stage. Aggrieveﬂ by the above order, . the
applicant has filed this application. It has been averred
in the application that the decision contained in the
Anna*ure—J order'is arbitréry, discriminatory aﬁd illegal,
' since the legal ﬁositioh explained in the Urit petitioﬁ
No;2739/§1 has not been considered and applied in the case .’

of the applicant. It is further averred that, as the

applicant in the Writ Petition No.2739/81 filed before
the Hen'ble High Court of Allahabad was a person far junior
to the applicant, the respondents have gone wrong in not
extending to him the benefits giﬁen to the applicant in

, by .
that case[_applying the same principle. According to the
applicant, this decision is opposed to principles of natural
justice and violative of Articles 14, 16 and 21 of the

Constitution of India.
0006/"
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3. We have heard the arguments of the learned counsel
appearing for the applicant., As the applicant was to
retire from sefvige in,July,v1990,_tha respoﬁdents werse
directed to File reﬁly affidavit Qitﬁin 5 weeks and the-
case was posted before the Divisioa Bench for hearing on
12.7.1990, The‘respondents did mnot Pile the feply statement
on thét date. On a request made on behalf of the respon-
dents on 12,7.1990 further time Qas given for filing the
reply étatément and the ﬁase wvas again posted for hearing
on 23.7.1990. Butvuhen ths.cése came up for hearing on
23.7.890, Shri PK Sureshkumar, ACGSC submitted that he was
' ’ ’ affidavit
‘not avare as to who Bave an undertaking that counter/would
be filed'uithin 10 days of 12.7.1990, and that he was not
ready to get on with tﬁe case. Anyway, on the basis of
the above statement By the learned ACGSC,‘the'case was
ad journed and a specific directicn was given that the
counter affidavit,if any, should be Piled within 3 ueeks
with a copy to ths applicant, and that the cass would
finally be heard on 20.8.1990. I£ was also made clear
that thére would not be further adjournmeht in the matter.
0n 20.8.1890, uhen‘thé case came up for Hearin§,~it was
noticed that the coungter affidavit on behalf of the
respondents had not'yet.been filed. Shri Sureshkumar,
ACGSC was also absent. Anyway, on h;s behalf Mr.Muhammed
proxy counéél appeared. As no reply statement was filed,
we heard the arqument of the learned counsel for the

applicant and also ‘of Shri Mohammed, proxy counsel for

Shri Sureshkumar, ACGSC. Shri Ramachandran Nair, the

—
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learned coqnsél for the applicant argued that in terms of
paragraph 206 of the Poét and Telegraph ManqaL, the Engi-
neering Supervisors who had péssed the Departmental Quali-
fying Examiqation earlier should rank senior to' those who
passed the Departmental Qualifying Examination subsequently
and that as the applicant paséed the Departmental Qualifying
Examination and had been placed at S1.No.185 in thevseniority
list, the respondents had gone wrong in oveflooking his case
for promotion ana prémoting pefsons who were far juniors to
him. The leérned counsel invited our attention to An;exure-F,
a copy of the judgement in the Urit Pétition No.2739/81 on
the file of thé Hon'ble High Court 6? Allahabad wherein the
cléim of the Engineering Supervisors uho had paésed the
Departmental Eiamination ear;ier’than those promoted to
TES Class-II_against'the principle laid. doun in paragraﬁh
- 206 0P~£ﬁe Post and Telegraph»manqgl has been allpowed and
submitted that the respandénts‘have gone wrong in not
- extending this bahefit to the applicant; The iearned‘
counsel also invited pﬁr atteﬁtion to the decision Dé'this
Bénch of the Tribunal in 0A k—112/88 and 0A K-SOB/BB and
‘OA K-605/88 to which both of us were parties uwhere when
idéhﬁical questipn came up for"consideratinn we held‘that those
Qho_had passed the Departméntal Qualifying Examination earliér
should be considered first for promotion to the posf-of TES
Class-Ii. ‘The'decisibn of the Allahabad High Court that
in considering the‘Engineering Supervisqrslfqr promotion to
TES Class II, those who had passed,the‘Deparfmental Qualifying

-
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Examination earlier should rank enblocl: senior to those
who passed‘subsequently'and the consideration for promotion
shbuld be according to this seniority has been upheld by
the Supreme Court and the Special Leave Petition (SLP)
filed by the Union‘of India has been dismissed. Annexure-G
is a copy of the order of the Supreme Court dismissing the
SLP. In this case, the case of the applicant that the
persons. who passed‘the Departmental Quali?ying Exaﬁiﬁation
'légﬁ%r than him and who uéra included‘in ﬁha seniority list
lower dogn had‘been proﬁoted to TES Class=~II in the year
1973 and 1974 bverlooking'his superior claim for promotion
has not been contrévartéd sincé the respondents did not
fiie an} reply statemant.‘ If the applicant had been consi-
dered for promotion in 1973 aleonguith persons junior to
him who were promnﬁed to TES Class-II, he uouldvhave been
promoted long before 1977 and should have bean further
prémoted to the post of Divisional Engineer at least when
persons junior to him were promoted to that post in 1984,
Consistent with the ruling of the A;lahabad High Qouft in
the Writ Petition N0.2%39/B1 which was upheld_by the Hon'ble
Supreme Court, we had in Uriginal Application No.K=112/88
and K-603/88 and K-605/88 held that the department was
"bound to promote Junior Enginesrs who had passed‘tha Depart-
mental Qualifying Examination on an earlier date than those
who had-péssad the examination later, though the latter uere
saniors in the cadre of Junior Engineers. As a result in
0A K—112/88 and 603/&8 and 605/88 we directed the respondents .
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to promote the applicants in thgse cases with effect from
the date prior to the date of promotion of any gunior-
Enginéer to Telecom Engineer Group-B service who passed

in the Departmantél Promotion Examination subsequent to
passing Departmental Quali?ying\Examination by the applicants
to‘adjust their seniority accordingly and to pay them the
pay ;ﬁd allowances with effect fram retrospective dates.
We do not find ény reason to deviate from this decision{
It is obvious thaﬁ in the Apnexure-] order, the authority
concerned has ﬁot coﬁsidered\the question on merits on the
basis of the ruling of the Allahabad High Court which is
confirmed by the Supreme Court. It is alsoiincorrect to
s8y that the benefit would be available oniy to the tuo
individuals who ueré parties to the Writ Pstitions because
the benefit uas confer;ed to them on legal ﬁrinciples5

The same principles should be applied to persons placed

in similar circumstances and therefore, there is no reason

why the applicant should be discriminated.

4. - Shri Muhammed, proxy counsel for ACGSC submifted
that eQen if the applicantluas entitled to be considered
for promotioﬁ to TES Class~II in 1973, since it was not
aone and since several years havekﬂapsed since then, to
consider him'Pcr promotion with retrospective effect to
TES Class-II and alsobto the post of Divisional Engineer
would affect the seniority of several parsons, and that,
therefore, such a relief cannot.be granted to him. \Uue

are not in a position to agree with this argument. The

Supreme'Court did pot find any reason to interfere with
‘ / i ' . 0010/-.
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the ruling of the Allahabad High Court in the OP 2739/81
thqugh that unsettleﬁ the seniority list., Further in this
case as the applicant Bas already retired from service now
naobody will be prejudiced by revising his seniority and

giving him the eonsequential monetary benefits,

* 5. In the result, the application is allowed. The

Annexure=J order dated 25,10.1989 af the Ninistry of Commu-
nications is quashed and the respondents are directed
to consider the applicant for promotion:

i) to TES Group B on the date on which any
Junior Engineer who had: passed the
‘Department Qualifying Examination.subse-
quent to the passing of the examination

by the applicant have been promoted.

ii) to the post of Divisional Engineer with
effect from the date on which any pefson
junior to him (who has passed the Depart-
mental Qualifying Examiﬁation subsequent
to him énd shoun below him in the seniority
list o? Junipr Engineers) had been promoted

- to the post of Divisional Engineer
, if selected '
and to promote himéﬁg the respective post with effect

from ths respective dates and to pay him pay and allowances:

and to refix his retirement bene?its accordingly. Action

/

Iin the above lines should be combleted within a period of

three months from the date of communication of this order.

RNTISS ‘@\3]% s
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(A.V.HARIDASAN) . (s;p.MUKERJI?
JUDICIAL MEMBER VICE CHAIRMAN

30.8.1990
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

CP(C)N0.169/92 in O.A.264/90

DATE OF DECISION: 5th October, 1993.

V.Ramankutty | .. Petitioner -

Mr. V.R.Ramachandran Nair .. Advocate for petitioner

Versus
1. B.R.Nair, Director General,

Telecom Department, s
New Delhi. .. Respondent

Mr.Ajith Prakash r'ep.Sr.CGSC.'.Advocate for respondent.

CORAM

' The Hon'ble Mr.Justice Chetf_ur_ Sankaran Nair, Vice Chairman

The Hon'ble Mr.R.Rangarajan, Administrative Member
JUDGMENT

Chettur Sankaran Nair(J), Vice Chairman.

Part of the directions have been complied with.
However, it is said that arrears have not been paid due to

the pendency of a Civil Appeal in the Supreme Court. If after .

the -dis_posal of the Civil Appeal, petitioner has any further

grievance, he vis free to approach this Tribunal. Reserving .
freedomv to dgv‘so, the Contempt Petitién is dismissed. No costs.
| Dated the 5th October, 1993.
BQ“‘L;YG.‘“M-O';

' R.RANGAR'AJAN CHETTUR SANKARAN NAIR(J)
Administrative Member Vice Chairman

ks5X.
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Mr.Ramachandran Nair.for applicant,
. Mr.abul Hasgan-ACGSC,

The le arned counsel for the original respondents
séeks some time to Zile a reply to the CCP and undertakes
to do so within four weeks

with a copy to the k arned céunsel
for the petitioner, I

List for further directions on CCP on 7.8,91.

)
A | 7 8. 91‘ } | sp@w1
R

Mr.Ranachandrgn Nair-for applicant (CCP)

e .
}\Lg§35<¥gfﬁ Mr.Abul Hassan through mgxy counsel

| ) , The reply statement has rlled9gaaﬁx 9}.th a copy

k tO‘the learned counsel for the petitioner. List for further
| directions on 16th Audust, 1991,

7.8.91
SPM & AVH

Mrs Presthy for applicant(proky)

Vvﬂ ) , ' At the request of ths learned counsal for the
g patitioner, list for Purth%r direction on 20.9.91 .
‘ ;“‘" ' %/ | : l . v‘ .
W o 1
O » | . 16-8-91
20-9-91 SPM & AVH
(13) .

.

Mr Ramachandran Nair for petitioner
Mr Abul Hassan for respondents

- Heard the learned counsel for the parties on the

' CCp. The learned counsel for the respondents is directed
_ ﬁaijemﬂ tb clarify uwhether the applicant uwas considered Fdr |
/(P\ promotion during the year 1975 and 1976 and the result
éf) . thereof.

List Por further direction on 29.10.91.

F%;g@; | o A copy of this ordeé# be given to the learned

counsel Por the respondents by hand.
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NVK & ND

‘Mr., K. Ramakumar by proxy
‘Mr. A A Abul Hassan, AGSC by proxy

We have heard M.P. 1555/91 filed by the applicant
in CCR 43/91 in o.akafsg/9o. “On 11.11.91 when neither

‘the petitioner nor the counsel was present, the CCP was

e st

heard when the learned counsel for the respondents indica*ed

that the orders of the Tribunal have been complied with aTd

the applicant was considered for promotion to Grou»3
but was not selected. That being the case, the CCP was
closed and the notice on contempt was discharged.

2. In the present M.P. the applicant prays that in the

interest of justice the ex parte order may be set aside aqd

the CCP may be heard again.
3. - We have heard the parties and perused the records.

We notice that on the last occasion the respondents

satisfied the Court that the order of the Tribunal has bedn

complied with and therefore theve=is nothing survives for

adjudication in the Tribunal. In the circumstances the
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Mu?ﬁqp | 4, If the aplicant has any grievance agiirr:zt the order,
N ;noe;/// . it is for him to,such further action as deem, £it or

. i advised.
W .

In this circumstances, we dismiss the M.P. No.

rm@/ B 1555/91. | y(@é/
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