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Dated, the se!ir_'éﬁﬁq day of April Nineteen'Ninety Two -
Original Application No.73/91

& - ' :

Original Application No.263/91

" Coram

. Hon'ble Shri Ne Dharmadan, Member(Judicial)

OA_173/91

.E«Se Joseph

V.

The Govt. of India represented by Secretary,
Department of Space, New Delhi and 2 others.

Iir. S. Subramani, .. Advocate appeared for the
applicant . _ oy

Mre Ve Ajith Narayanan, ACGSC appeared for the

- - respondents

*

0A 263/91

- Thommai Nicholas and 14 otherS‘:

Ve «

. Government of India represented by its Secretary,

Deptt, ofSPACE, New Delhi and another.

M/8.~S iSubramani—and M Balagovindan Advocates fof'thev

_applicant

Mrs NN Sugunapalan, SCGSC, appeared for the respdndents-

JUDGMENT

'Neo Dharmadan, M(J)

These two cases are heard together on agreement

of parties in view of the fact that identical question

rises for consideration. Facts%nﬁlboth cases are also

'similar. For convenience facts aetailed in OA 73/91 are'

_ deal t with.
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-2+ - The applicant in this case seeks to quash A-II

order dated 22-1=89., It wésvpaSSed by the Administration -

Officer-II proposing recovery of over payment on the basis’
of the earlier wrong fixation of&%zé pay with effect

from 1-1-86 in the light of the recommendations of the

IV Pay .Commission. The applicant is working as Scientific
Engineer, in the Indian Spece Research Organization (ISRO
for short), Trivandrum. On the basis of the recommenda-

tions of the IV Pay Conmission, which had been accepted by

the Government and implemented by ISRO, the basic pay of

" the applicant in his—post had been fixed at Rs.4950/- as

per Annexure-I tabular statement dated 23-3~87. He had

been receiving the salary in the said scale of pay till

December 1989. But by Annexure-II-dated 22-1-89, the

2nd respondent revised the earlier fixation of the basic
pay and decided to fix the basic pay of the applicant at

Rg,4652/=- instead of Rs.4950/~ which was fixed as per

. the earlier proceedingse. . On receipt of Annexure-II, the

applicant submitted Annexure-II representation raising the
contention that he is eligible for the pay:as fixed earlier
iee. RsS,4950/- and it can be sustained undeerR 31(2).

He submitted that fixation of his pay as per Annexure;I

tabuiar statement - is correct as there is no necessity for

- any re-fixation. The method of re-fixation adopted by the

respondents. is wrong and cannot be sustained. He also

. . | "
produced Annexure~-IV tabular statement indicating that thege

-op/
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.waé an anomaly for his‘juniérfwas,drawing higher pay®,

-But'his'nepreéentationfhédfbeen.rejected as per Annexure-IV

proceedingse. It is under thesefqircumstanées that the
applicant has filed this applicatidn with the following
reliefss

i) Declare that the applicant is entitled to
get the salary on the basis of Annexure-I with
effect from 1-1-90. Further guash Annexure=-II
and V and further direct to re=pay the amount
‘recovered from the applicant as excess amount,
with 12% interest forthwithe -

ii) Direct the respondents not to recover amount
from the applicant on the basis of Annexure-II
till the dlsoosal of Original Applications

iii) Issue such other order that this Hon'ble

Tribunal may deem f£it and proper under—the circume
stances of the Case...“

3e The.respondents in their.feply COntendéd thét the .
original fixaﬁion of pay as pef Annexure-l broceedings

had been issuec¢ in a hasty mahner:ince therevyaé no sufficient
time to implement the decision of ISRO on the basi.s of the
reCOmméndationé of the IV Pay Comﬁission report which was

accepted and finaiised only in March 1987. Howevef; this

fixation was made on,the'basis'of_the instructions of

. Ministry of Finance containing the following clauses

"In the absence of pre-check there is likelihood
of some of the arrears being wrongly calcuiated
resuiting in over-payments which might have to be
recovered subsequently. The Risbursing Officers
should make it clear to the Govt. servants under
them, while paying the arrears, thet the payments
are bing made subject to the adjustments from -
any amounts due ‘to them subsequepitely in the light
of c1screpenc1es noticied later. For this purpose
every employee wnile recei ing salary in the
revised scale, will be reguired to give an under=-
taking in writing to the effect that any excess pay-
ment that may be found to have been made as a result
of fixation of pay will be refunded by him to Govt.
elbher by adjustment against future payments cx
herw1se o
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ﬁAccording to them the applicant was working as ®

if', S N SIS
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Scientist Engineer SE in the grade of Rs.1500~200
.(pre—reviSZG) till 30-6-83 and with effect from -
1-7-83 he.was .promoted .as_8Cientist Engineer §§; in
the grade of RS.1800-2250(Pre-révised).Subsequentely
he was promoted as Scientist Engineer SGg}n the
grade of Rs;5100-6300 (Revised) with effect from
'1=7-89. At the time when his pay was fixed at

Rse 4950/~ he had giveﬁ an undertaking Annexure=-R.A
to the effect that thelapplicaﬁt will "refund @ny
excess aﬁount that may be found to have been made to

me as a result of fixation of pay, payment of arrears

etce either by adjustment against future payment or

otherwise". As per the CCS( Revised Pay) Rules 1986

o

an employee can elect to come OVer&the revised pay

.

scale either from 1-1-86 or from any one of the following

datess

".(a) the date of next increment in the DoSst
held by him on 1-1-86.

~{p) the date of any subsequent increinent
raising the pay to a particular stage in
post held on 1-1-86 but not later than
31-12~89.
(c) the date on which the officer would

vacate or cease to draw pay inthe existing
scale (i.e. by promotion)e."

“According to the respondents, the apnlicanty case does
‘not come within FR 22-C. His case will have to be

examined und=sr FR 31(2) as he._has been prdho;ed prior

to 1-1-86 to a post holding a grade of Rs.1500-2000

(pre-revised)e At the time of applicant's promotion

from Scientific Engineer SC to Scientific Engineer

ceees/
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SF with effect from 1~7-83, the'appliCant was drawin§4
. Rs,1500-2000 in the former post and Rs.1800-2250 in the
later brombted poste. Hénce, he was not eligible for
pay fixation under FR 22-C, but his case can be
considered only under FR 31(2). However, adverting to
this fact, his pay has been fixed. in the 'followhlg
manners
V - am o= e o am m @e e e e W @ Ae em wm S e - -— s e O an = em e == - ew
Date Pay in Grade SE ‘Pay in grade SF
| (1500-2000) (PR) (Rs.1800-2250) (FR)
1-7-83 o Rse | . Boe
(Promotion to SF) 1740 1800
e - rlele84 : : o
‘ (increment in SE) 1800 1900-FR 31(2)
1= 1-85 v o
(increment in SE) 1900 . 200-~FR 31(2)
1-1-86 _ ’ '
(increment in SE) . 2000 , 2125-FR..31(2)
As on 1-1-86, on the revision of écales of
‘pay as per the recomnendatlons of IV Pay
Commission, the appllcant s oay was provisionally
fixed as under _
4 Pay in Grade SE Pay in Grade SF
Dates {3750-~5000) " (Rs44500~5700)
' (Revised) (Eev1Sed)
1-1-86 2000 2125 FR 31(2)
: ' ' ) : in the prerevised
scalee.
1-1-86 (Consequent : .
on the empdoyee Rs+4950/~ in
opting for the re- the revised
vised scale with effect. : : scale {i.e-.the
from 1-1-86 his pay — corresponding
in grade SF 1s figed o © stage to Rs.
at Rs . | 2125/~ (PR)
Thereafter, when a“doubt'arose, thematter hadvbeen referred
to higher authorities, for clarification as indicated in
g Annexure R<B. After examining the matter in detail

.O../
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* %he Ministry of Finance, to whom the matter was referred to @

by the Deptt. of Personnel and T;aininé, observed as follows

~

(Anhexure. R-C). . _Belevant portion of the above Notes is

extracted belows

"It appears that in this case, the concerned
officers opted the revised scales of pay with
effect from 1-1-86. As such, their pay in
grade SE will first be fixed in the revised
scale and their pay in Grade SF will bhen be
re-fixed under FR 31(2) with reference to their
pay in the lower grade SE. In other words the
‘calculation in Annexure-ll will be taken as in
order.." .

The Under Secretary (E-III) of the Ministryof Finance, endorsing

the above conclusion, observed as follows?

- "In cases of promotion on 1-1-86, first pay in revised
scale is required to be fixed in lower post and then
in higher post. It is not that pay in higher is fixed
in pre~revised scale. Keeping this in view, pay
fixed at Rs=4650/-, Annexure~II1 is correcteeces."

Since the implementation of the Annexure R-C involved recovery
of excess payment, ISRO decided to refer the matter again to
the Ministry of Finance. It was fererred as per Annexure.R-D

a DeOes letter from the Joint Secretary to Deptt, of Expenditure,
of M '

Ministry/Finance. The Ministry of Finance, clarified the

matter by their letter Annexure R-F dated 28-8-89 and reiterated
the view taken by them in Annexure R-C proceedings. Relevant

portion of Annexure R-F reads as follows:

"Kindly refer to your LOe letter No.19(12)/89-DE
dated the 7th April 1989 regarding fixation of pay

in regard to cases attracting re-fixation under

FR 31-(2). The matter has been reviewsd in consul=
tation with Department of Personnel & Traininge As
earlier advised, the pay fixation formula suggested
in Annexure~ll received with Department of Space,
Bangalore, OM No.2/3(2)/86-B(Vol.VI) dated the 3rd
March 1989 is correct. In such cases, pay has first
to be fixed in the lower post in the revised scale
from 1-1-86 under Rule 7 of the CCS(RP) Rules, 1986
ané@ thereafter pay reficed in the revised sc le of the
higher post in termsc of FR 31(2) viz in accordance

e/
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with the provisions of FR 22(a)=(1i). ‘The
formula of pay fixation Suggested in Annexure-I

of the OM dated 3rd March 1989 1ibid cannot be
acceptedo sesee

In the light of'these clarifications, the 2nd respondent.

. has issued the impugned order Amnexure-II. It is valid

- and legal.

4 - Having heard the matter, I am of the view that
the statement of the respondents regarding the original
oot 4 2 -

flxatlon of basic pay of the appllcant had been done without
examining all the aspectsbecause of the limited time available

Q—yw&-
for the sameA_ After the IV Pay Commission's recommendat ions,
the matter was finalised by the 3rd weeks in March 1987. Hence
the department was in hurry because of the limited time
available for.fixing the pay conseguentupon the recommendation
of the IV Pay Commission. The 2nd respondent with reference
to relevant dates submitted that there were onliy 12 days

available for granting the benefit of fixation of basic pay

to the concerned employee. Accordingly, they have obtained

‘undertakings. from all the employees who opted for the revised

pay and granted fixation of vaye. While fixing the pay of
the applicant at Rs.4950/- as his bdsic pay, they have not
correctly followed theprocedure'undér the Fundamental Rulese
Since the pay of the applicant was taken at Rs.1580-2000(Pre
revised) o ageowst, and applied the provisions under
FR 31(2) as if the applicant was getting the basic pay of
Rs.2125/~ in tﬁe pre~revised scale a tentativé decision was

tzken to grént basic pay of Rs.4950/- to the applicant.

ceess/
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' _apdﬁ?,thé department realised the mistake. The correct

procedure is fhat the pay of the employee is to be fixed -

in thé"révised éca1e'Sciénti§t Engineér (sC) grade.and

thereafter his pay in SF grade (réviéed) to be fixed under

FR 31(2). In other words the pay of the applicant has

to be first fixed in the re&ised scale in SE gradevand his
~pay in the SF grade(reviseq) has to be refixed under FR 31(2)

with preference to the pay inISE grade (revised). Therefore,

the second respdndent wés compelled to review'and refix the

pay of the applicant. Accordingly,it was correctly fixed
gt ~“R§;2575/=-0n 1-1-86 instead of Rs.4650/~ in sF grade as

on 1-1-86. | )

S5¢ ' Thué‘it is clear from the explanation furnisﬁed
by thé fespondents in the reply that thé method adopted by
the an respondent originélly in fixing the pay of the
applicant was not correcte. By the impugned order, the
w—~~seeend~£espondentmh§s~~only~rectified the mistake'cfept
in while'impleménting_the recommendations of the IV Pay
Commissiore ‘The fixation had been done in this casé strictly
in acéordance with Annexure R-C and F clarifications of

Ministry of Finance and DReptt. of Personnel and Training.

6e The plea of violation of princigples of natural_
justice raised by the applicant cannot be sustained in view
of the fact that the épplicant had already given the under-

taKing Annexure R<A at tne time when he received the pay in -

ceeee/

However,“inthe”l:.g»rﬂ:mof the cllarif_icationrat Annexufe R.C .
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revised rates of pay i.é.J'Rs.49SQ];{“ '"it'"ié'to be

presumed that the epplicent 'was"fﬁlfiy aware __cs_f'?che”fé_ict'

that there iS'poésibiliﬁyvof inﬁofrect:fixatién of;pay and r
drawal of excess ;mount. Otherwise whét is the necessity
of‘any such undertaking byAthe applicant as sta£ed in
Anﬁexure A, ‘Under these'cirqﬁmstahces the plea that

recovery of the excess amount paid is against the principles

of natural j ustice cannot be appreciatede.

7 - The learned cbunSel”forjthé“appliCaﬁf'éfguea that

there was'an 35313§g3§\tbsition in the pay as pointed out

by the applicant in Annexure-III representatioé with compara-
tive ;éatements of pay of the appli¢ant'and one Mr. Reddy
who is his jdnior. Hé submitted that had the fixation beén

made with effect from 1-4-86, the aoplicant would have come

e em s o e o

9 (§1.1.86 .

within oricinal fixation of RS.4950/-~7"but"it“was;“presponedl"“

and thereby the applicant was prejudicially affected.

3. This contentiin is‘met by the respondents in the
reply statement. The correct calcﬁlations are given‘inlthe
reply statement which has been ektracted above. The applicant
had not filed any rgjoindér denyihg the‘ statément and
calculations contained in the reply. Hence I am not in

a position to accept the plea of the applicant and grant

ceee/
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any relief. The applicant has not made out any case

[

for granting relief aé.prayed for in this applicatione.

.9. But having regard to t he facts and circumstgnces’
of the case the only.relief that can be granted to the
applicant‘ is the - benefit of repayment of the excess

amount in easy #nstalment. The learned counsel.for the
reépondents submitted that excess amount paid to the
applicant, which is due to the 2nd respondent.;sfnow ;ought | 3
to Dbe recovered in 15monthly instalmentse. The leéfned
counsel for the spplicant submitted that the applicant may

be given the benefit of refun&%?gé same in 40 monthly

instalments. I am of the view that interest of justice

would be met if I direct t he respondents to devide t he total

P

excess amount received by the applicant_ on account of
mistaken fixation of Dbasic pay into thirty monthly instal;
ments and either recover or adjust the same from the
future monthly salafy of the applicant from the month of

June 1992 as 30 monthly instalments,fiwomn the neashly sabery

o¥ntlie appdismnt . L

10. With the above observations, the Original Application
is disposed of. The connected case OA 263/91 is also

..../
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disposed Qf with ‘the same directions and observations- -

There shall be no order as to COSts.

Copy of this'oréef be kept in the case file

of OA 263/91.

. /?' L,,
(N. DHARMADAN)
Member(Judicial)
7-4-1992
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