IN THE CENTRAL ADMINISTRATIVE TRIBUNA'ﬂ

ERNAKULAM
0.A. No. 263/90 KX
X XAL XX, . .
DATE OF DECISION _31=7-1950
_MP Attakoya - Applicant (s)

M/s PM Sayesed, TPM Ibrahimkban &

PK Aboobaclier _ Advocate for the Applicant (s)

Versus

The Administrator. Responaent (sy
U.T. of Lakshadueep, Kavaratti & another

Mr PV Madhavan Nambiar _

. Advocate for the Respondent (s)

. CORAM:

The Hon’ble Mr. SP- mUkerji, Vice Chairman
) &

~ The Hon'ble Mr. AV Haridasan, Judicial Membsr

1. Whether Reportérs ot local papers may be allowed to see the ‘Judgement ? \/47

2. To be referred to the Reporter or not? * YV~ _ ‘ :

3. Whether their Lordships wish to see the fair copy of the Judgement? y@

4. To be circulated to all Benches of the Tribunal ? ;/q : '

 JUDGEMENT '
- (Mr. AV Haridasan, Judicial Member)
The applicant Shri MP Attakoya, a Police Constable
working in Androth Police Station undsr the second rsspondent,

% - the Superintendent of Polica, U.T. of Lakshadueep, Kavaratti

ha; in this appiicatian fPiled under Section 19‘bfiths Adminis-
trative Tribunals Act'chalLsnged the.validity of the ordér of
'vgeﬁerai transfer of Police Constables issusd by the second
raspondent 06'26.3.1990 at-Annexura-A3,'§s far a; it rslates
'tb tﬁg tfans?er of the applicant ?ruﬁ.Androtb ﬁo Kiltan Island
being grbitrary, iliegai aqd.against the guidelines contained
in the circular of the Administrator of U.T. of Lakshadyeep

dated 27.1.1986(Annexure-A5) and has prayed that the respondents
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to continus

may be directed to allowd’ the applicant /as Police Constable
‘ &
in Androth, Shorn of details the facts of the case can bs

briefly stated thus:

2, As a result of continued representations made by the
applicant aé well as:the members of hi#family, the applicant
was transferred to Androth Island oé 11.1.1983 whilse he was
working in Minicoy. This order of tranéfef uas’gfantad oﬁ
his requast to the applicaht taking into account of the fact

that his wife was employed in Androth, that he had to look aftsr

'his aged and ailing parents and also to enabls him to fulfil

A

his long cherished deéire of ﬁonstructing a ﬁcuse in his

native place at Androth. The applicant himself has undergone
a;major surgery for Hernia iﬁ fhe recent ﬁast anticipating that
he uoﬁld be allowed ﬁo continus iﬁ Androth for a périod of thres
years at lesast in accordance with the guidelines regérding.
transfer contained in Annexure-=-AS circular of the Administfator.
As-per'the norms in that guidelinés, a Police Constable who is
transferred to a particular Island should be allowed to continue
there for a period not leés than 3 years., The guidelines further
provides that as far as practicable, if both the spouses are
ampioyed, theay sﬁnuld ba accﬁmmodated in ona station. But te
the ahplicant's surprise, the impugned order at Annexure-A3

was issued by the second respondent on 26.3.1990 transferring
him from Androth to kiltan Island which is anevof‘the northern-

most Island of the Lakshaduesp Group of Islands. The applicant

made a representation on 27.3.1990 to the second respondent

‘.3000
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mentioning the difficulties whiéh he would be put to inbthe
gvent of the transfer béing carried out and requesting that
the order of his transfer may'be cancelled. But the second
respondeﬁt_has\not taken any action to cancel the impugned
order of transfer. As the impugned order of transfér has been
made in violation of thé guidelines in the circular relating
to trané?er(Ahnexure—AS) and as the order of transfer is
arbitrary,’illegal and taintedvuith malafides and as the
applicantvapprehends that the sama has bsen issued at the
instance of Shri MP Nallakoya, Inspector of Policse, who is
uorkiﬁg as a Reader under tﬁe ﬁjist respondent, it is prayed
that the imngﬁed ofaer may'be set aside and the respondenté
may bé directed to retain the applicant at Androth and a
direction may be given to the secﬁnd respondent to taks
appropriate action.qn,the representation at Annexure-A4 made
by the applicant.

have
3. - The respondents in the raply statemaq%éfgyght to

justifyk/ the impugned order of transfer on the ground that
it was qecessitated iﬁ administrative exigencies as there were
complaints against the applicant. It has been contended that
the apprehension of the applicaﬁt'that the transfer order was
issued at the instance of any officer ié false and baselsss.
It haé also been contended that the policy of the Administration
is not to retain Police Constables in nativa Islands for more

It 78? feen Pu;ther avafrﬁs tﬁ?t 31958 . :
than 2 yearééL;/i/;Dg into accoun e a mlnlgaii—izj—iqnvenlenca

and circumstances not covered by the guidelines of transfer,

e
-
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the Administration had to decide  that the applicant should

be transferred out’of'his ﬁativa Island ﬁg}XKkXXX?XE? the
impugned order passed in the interest of servics is not ligble
to be iﬁterfered uiéh. The respondents have also averred that
'the tranefer of the applicant would not in anyway digable the
applicant from completipg the construction of his houSg which

is already on the verge of completion.

4. - In the rejoinder filed by the applicant, he has averred
that the complaints alleged to have been received against him
has no fPactual basis and that the order of his transfer is a

colourable exi.ercise of pousr.

Se We have héard the arguménts 6? the_learned'counsel on
éither side and have also peruséd the documants produced; The
two grounds on which the applicant has challenged the'validity

of ﬁha impugned order of transfer are that’thé order has violated
the norms contained in the guidelines regarding transfer and

that he épprehends that the order oé transfer was is%ued aﬁ

the instance of Shri MP Nallakoya who is udrking as a’Reader
under the Pirst respondent. Annexure-=AS5 ié a copy of the
circglar of the Administrator dated 27.1.1986. The direction
No.iii in this guideline feads as Pollogs:

"A Government servant whose services are tramsfsrable,
i.e., one who holds a post which is interchangeable with
other posts under the Administration, and who is not a
Group'D' employee, will normally be transferred from
one post to another after thres ysars and will not
normally be transferred before completing two years
in a post. No Government servant except Group O
Government servants shall continus in the same post
for more than three years or be transferred before
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completing three years without the general or special
approval of the Administrator. Approval for continuing
in a post for more than three years will normally be
accorded where it would not be in the intsrests of
administration to transfer the employee keeping in

view his special knowledge or experisnce or because

he is dealing with confidential matters, etc."

- Direction No.ix in the circular reads as follous:

- "In cases where both husband and wife are Government
‘servants, thsy should be posted in the same station as
far as possible. Where the husband and wife are employed
in different departments, their transfsrs and postings
will be made after mutual consultation between the tuwo
transferring authoritiss."

The grievance of ths applic&nt is thét thgse'tuo guidelines
have been’violétéd in transferring hiﬁ out of Androth Island
be?ofe the completion of a period of three years, The learned
counsel for the aﬁplicant submitted that the yiolation of these
"guidelines vitiates the order of transfer. The learned counsel
for the'respondantsbon the other hand, argued that_guidelines
are only guidelines and that'uhile there are cifcumstancss not
contemplated in the guidelines, the Administration should have
the liberty to transfer the officers and such transferé cannot
be challenged unless the order of transfer is vitiated by
‘malafides. Guidelines though are only guidingtprinciples and
not statutory rules are neverthsless intented to be acted upod
and not to be violated. If the Quidelines are not to be
followed, then the'Gové¥nment need not issue such guidelines.
So it is not as if the guidelines can‘he ignored freeiy by the
Department while issuing orders of transfer. But it has been
held by the Supreme Court and various High Courts and the

Central Administrative Tribunals in a catena of decisions that

-
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the guidelines are for guidance of its officers in the matter

of regulating transfers; but they do not clotte the officers with
: b

any immunity from transfer. The Supreme Court has in Varadha

Rao V. State of Karnataka( 1986 Lab IC 1806) observed as follous:

" eeeolt is well understood that transfer of a Government
servant who is appointed to a particular cadrae of trans-
" ferable post from one -place to another is an ordinary.
incident of service and thergfore does not result in

any alteration of any of the conditions of service to -
his disadvantage. That a Government servant is liable -
to be transferred to a similar post in the same cadre
is a normal feature and incident of Government service
and no Governmaent servant can claim to remain in a
particular post unless, of course, his appointment
itself is to a specifidgd, non-transfesrable post. As

the learned Judges rightly observe:

"The norms snunciated by Government for the
guidance of its officers in the matter of regulating
transfers are more in the nature of guidelines to the
officers who order transfers in the exigencies of admi-
nistration than vesting of any immunity from transfer
in the Government servants." ‘

It is no doubt true that if the power of transfer
is abused, the exerciss of the powsr is vitiated. But
it is one thing to say that an order of transfer which
is not made in public intsrest but for collateral
purposes and with oblique motives is vitiated by abuse
of powers and an altogether different thing to say that
such an order per se made in the exigencies of service
varies any condition of service, express or implied,
to the disadvantage of the concerned Government servant".

The above obsarvations makes it abundanfly clesar that the
guidelines enunciated by the Governmgnt in the matter of
transfer cannot be enforced as they dovnct confer on the
Government servant any immunity from transfer or any
enforcible ;ight. Tharé?qre, the Govarnmeng servant has
no right to claim that the order of transfer has to be
cancelled since itvhas violated a particular'guideline
snunciated by the Government.

6. In Gujarat Electricity Board V. Atmaram Sungomal

Poshani reported in (7989) 2 SCC 602 : (1989 Lab IC 1374)

O.7...
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the Supreme Court has stated as follous:

Transfer of a government servant appointed to a
particular cadre af transferable post from and place to
the other is an incident of service. No government ser-
vant or employse of public undertaking has legal right
for being posted at any particular place., Transfer from
one place to other is genserally a condition of service
and the employee has no choice in the matter. Transfer
from one place to other is necessary in public interest
and efficiency in the public administration. UWhensver
a. public servant is transferred he must comply with the
order but if there be any genuine difficulty in proceed-
ing on transfer it is open to him to make representation
to the competent authority for stay, modification or.
cancellation of the transfer order. If the order of
transfer is not stayed, modified or cancelled, the
concerned public servant must carry out the order of
transfer. In the absence of any stay of the transfer
order a public servant has no justification to avoid or
evade the transfer order merely on the ground of having
made a representation, or on the ground of his difficulty
in moving from one place to the other. If hs fails to
proceed on transfer in compliance with the transfar
order, he would expose himself to disciplimary action
under the relsvant rules, as has happened in the instant
case. The respondent lost his service as he refused to
comply with the order of his transfer from ons places to
‘the other."

The apove quotédvauthorities would make it claaf-that the
transfer of aVGovernmeﬁt servant who is uorking in a transferable
posﬁ is an incident bffservice, tha@ he has no right to continue
at a barticular place or in a specified post and the guidelines
do not clotte the Government servant with an immunity from
transfer. The judiciai intervenfion_in the matter of transfer
is called ?o: only when the order of transfér isé%olourable
axercise of pouwsr or when there is‘maiafides.‘lSO merely on

the ground that the guidelines have besn viqlated in not
allowing the appncént to continue Por a Pull tearm of three
Qears or tﬁat his wife is working in Androth the applicanf

cannot challenge thes order of transfer.

7. . But thevapplicant has a case that the ordar of his

transfer isralafide as he apprehends that the order is issued

P
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at the instance of Shri MP Nallakaya, ﬁeader under the first
raspondent. This avermgnt haé been refuted by the respondenté
in the reply statement. It has been stated that the order of
transfer was not issued at thse instigation of any officer, but
only in the interest of sarvice becauss the pulicy'of the
Administration is not to retain ; Police Constable in his
nativerlsland for more than‘tuo years and also because there
.usra_complaints againét the applicant. Regarding malaéides
what is stated is that ths applicant apprehends thaf the
impugned order of transfer uas iésued at the instance of
Shri MP Nallakoya. UWhile in tﬁe reply statement, the respondents
have reFuted.this averment, there is not sven a b%éd agsertion
gither in the application or in the rejoinder that Shri Nalla-
koya'zii/;é51Ugn§edzthejSQQOnd respondent in issuing the impugned

. "
order of transfe;. Shri Nallakoya being only a subordinate to
' the respondents 1&2, it is difficult to.understand houw he
could have influenced the decision of the second respondent
ih deciding that the applicant should‘be transferred out of
Androth Island. The learned counsel for the applicant invitad
gur attention to Annexure-Aﬁ uhich is a copy of a letter uritten
by 5.H.0., Androth to the second respondent regarding the
complaint against Polics pérsonna; H.C.24 Kunjumon and P.C.
'Attaqua; - The complaint mentioned in Annexure-A6 raFeré to
complaints against the applicant and HC Kunjumon. Exhibit-R3

is a éopy of the complaint alleged to have been made by one

Muthukoya Haji to the Administrator, U.T. of Lakshadusep
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wherein it was allaeged that Police Constable Attakoya and
Kun jumon uére bentvupon helping pne'Shaikinte Veetil Pookaya
against him, Exhibit-R4 is a copy of the telegraphic message
issued to the 5HO, Androth :agardingﬂwis comﬁlaint. This
meésage reads as follous:

"Complaint received against Head Constable Kumnhimon and
Constable Attakoya of your station stating they are
interfering in local publlcs( ) Ensure that these tuwo
personnel should not indulge in such dirty acts if the
are doing so and they be warned to keep away from 1t( {
Report compllance(.)"

This communication is dated 16.5.1988. Annexure-A6 sent by
the SHO, Androth to Lackpol Kavarat&i on 17.5.1988 uwhich reads
as follous:

"Kindly refer your signal F.No.2/16/88 Police dated
16.5.88 instance regarding complaints against Polics
parsonnel. H.C.24 Kynjumon & P.C.Attakoya looking
after S5.8.Work and they have to mingle with public
for intelligence collection and such a way they must
witness each and every incident occurring in Island
for reporting to the superiors. Some intsrested
parties on misunderstanding ledging bassless allega-
tions against them. It is fact that they are not
reported to be interfering in any problem in a partlal
attitude. Houever they are advised not to indulge in
any unauthorised activities.”

Relying innnaxuré—Aﬁ,'tha lsarned counsel for the applicant

o
submitted that it may be seen that the SHO has verified whether
there was any basis for the allegations against the applicant
and has reported that the complaintégére baseless and that
therefore there is absolutely no merit in the contedtidns\of

the respondents that the applicant was transferred in the

interest 0? service as there has been complaints against him.
This
%>£;ccording to the learned counsel exposes the hollouness of the

case of the respondents that the applicant was transferred by

. (L”\//////////ﬂ re10ees
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reasunvcf complaints received against him and this necessarily
shouys that thers has been some ulterior motive in trans?érfing
the applicant out of Androth., The leérned counsel far the
Irespondants invited our attention to Annexure-R6, a pdftion“
of the report submitted by the Inspactar of Police, S3HO,
Androth Police Station to éhe'second respondent in the subject
#oﬁ:}laught of minurity groups houses and propéfites on

Ve
Congress(I) workers of Androth on 26.11.1989 and theraa?ter.J
The learhed counsel for thé applicant Vehemantly opposed the
reception into evidénce j_&a'part of the report, e also

felt that there is substance in the objection that a part of

a document cannot be received in evidence, The learned counsel

for the respondents submitted that in the interest of security
it is advisable not to publicise the entire report and that
since the portion of the réport produced as Annexure-A6 alone
refers to the applicant, the other portion being irrelsvant,
no - in evidence.
there isé;}mpropriety in accepting that part of the report} .
Howsver, the learned counsel ?or the respondents produced for
our perusal the entire report of uhich Annexure-A6 is a part.

We have gone through the entire report *andlafsﬁfétiéfied that

Annexure-R6 alone refars to the applicant and that it can

PU«W:&. .
be prejudicial th the interest af weouyity to publicise the
5 'y G- f

other‘materials contained the whole of the report. Therefors,
‘uarwwé accepted Annexure-R6 in evidence. In Annaxu;e-RG, it
is stated as Pollous:

"Regarding the involvement of local police personnel
1 submit the following. No coplaints have been received
by me against the local police constables from either

<)/\/ | . . eslleee
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Congress(I) or LUS circles, HC.79 M.Nallakoya, PC's 195
M.P.Attakoya, 199 M.C.Hamza, 202 A.B.Attakoya and 334
P.I.5ainul Hameed are alleged to have propagated in
favour of P.M.Sayed M.P. while PC 285 Kunhi Koya E did

so in support of Or.KK Mohammed Koya. It is a fact P.C.
195 and 199 uwere most of the time found moving along with
‘congress(I) leaders and v151t1ng their houses for reasons
knouwn to them only (PC 195 is deployed on SB Uork).

It is a fact that the local constables favour ons

party or the other., But no evidence is available to prove
_ their involvement in local politics. It is also a fact
that local constables are not effective in controlling

the law and order situation, since they are found
reluctant to deal against the party they are supporting.
Any complaint received against any police constable will
be enquired into and facts will be informed.”

The above quoted report of the SHO would show that there has

. a‘n ’ : .

been/allegation that the applicant supported a particular

political party. It has also seen reported that the local

police constables are not affective in controlling ths lab

and order situation since they are Pound to be reluctant to

act against the party they are supporting. The learned counsel
_ was

for the respondents submitted that itlﬁg/yiew cf this particular

situation that it was decided that the applicaht has to be

a .
transferred out of Androth belng/local,man esp801ally when

there areaiiegatiﬁpgthaz7oues allegiance to a particular

pqliéical party. - The lesarned counsel further submitted that

for effective control of the/lau and order situation, it is
tant that {th absolut to pOlﬁflciiffartﬁfs he

importan at persons with absolute no%LSEgma men ave to

bé posfed and that thersfore the decisioﬁ to transfer the

appliqant out of Androth was purely based on the interest

- of service and administrafion and not on account of any

ulterior motive or yielding to any external pressura. The:

learned counsel for the applicant submitted that Shri Kunhi -

Koya against uhom also there has been a complaint, has not been

P
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transferred from Androth and that are other local officers
who are not_transfgrred out of Androth Islana. Meeting
thié argument, the learned counsel for the respondents
submitted that ths raspondents would be uatching the perfor-

mance of the officers and would be transferring those uwho

~are found not effective and that some persohs'hava not baeen

transferred out by the impugned order cannot make the transfer
of the applicant made in public interest arbitrary or illegal.
We are of the view that the decision to transfer the applicant.
whose duty is connected with the enforcement of law and order
taking into account of the administrative exigencies cannot
e é_}j ' .

be interfered uithhfor the reasons that he has not bean

. ~ S;/ v N
allowed to continua there for fPull thres years or that his
wife is also employéd‘in the same station and that thers has
been a derogation from the general quidelines bscauss in
drdering transfers circumstances which were not contemplated
in the guidelines may have also to bes taken into account in
the public interest. We are therefore of the vieu that the -

impugned order of transfer does not call Fbr'judicial

intervention. -

7 In view of what is stated in the forsegoing paragraphs,
we find no merit in the application and therefore we dismiss

the same without/any order as to costs.

| . 9L 7 Z% ' 5. 90
(A.V.HARIDASAN) (S.P.MUKERDJI)

JUBICIAL MEMBER ‘ VICE CHAIRMAN

31.7.1990

trs.
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R.A.118/90 in OA 263/90 & _
M.P. 834/90 in RA 118/90-

!

M.P.Attakoya " - Applicant/Revieu Apbliq@nt
-Versus-

The Administrator,
Union Territory of
Lakshadueep, Kavarattl

‘& Anothar R - Respondent/Revisuy Respondent

) 0RODER
'{ﬂmf..A;V.Haridasan, Judicial Member)

The applicant, a'Polica Consfable working in Androth
"jpolzce Sfatlon under Unlon Territory of Lakshadueeé has:.

the.
Iflledjbrlglnal Appllcatlon challenging the order of his
transfer from Androth to Klltan. WUe have after hearing
both thé parties dismissed the application»by our judge-
ment dated 31.7.1990. The applicant has Piled the Revieu
Application nn;Zyﬂ October, 1990 seéking g? review of our

. ! noo .

judgement. As there is eleven days'delay in filing this
"application an receipt of a copy of the judgemeht by‘him
the applicant has filed Misc. Petition No.834/90 for con-
donation pf délay. Duing to lack of transport facilities
he could reach tﬁe main:}andvand File_the application only .
~on 22ﬁdﬂctobé§, 1990. Cbnsidering the difficulty for.rea—
ching main:jand from Lakshadwesp, thé deiéy of eleven days
has fo be condoned. Hence, the délay in filing the'appli-

can be , “ - -
cation “[/*tondoned. But in the review application no ground
uarrant%pg a review of the order is seen even alieged. It
has bean ;verréd in the revieu éﬁplication that the applicant
had undergone a va?y serious oﬁeraﬁion, that his wife is
employed in Androth,'that'hié old parents residing at Androth

are suffering from serious illness, that his house construction

| ceos2/-
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notice, by circulation,
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is in the midway, and that for these reasons his transfer
from Androth causes undue hardship to hiwme But we have
considered all these aspects while disposing of = the main

application. Hence, thease matters cannot be further gone'
in
into/a revieu application. The only other averment in the

' applicant

'neuxeu appllcatlon is thatthalhas sent a representatlon on

v
16. 8 1990 to the Superlntendant of Police, Lakshaduweep at

Kava:atti seeking a reconsideration of the order oP-hié
transfer., The fact that the applicant has mads a represen-
tation seeking a reconsideration of the question of his
‘ ’ " pronounced

transfer on 16.8,1990 after ue "/ ”/our judgement 1n the
Driginal Application'cannot be canvassed as a ground for
review of our judgement. Therefore, as there is absolutely
no merit -in the revisw application, the same is liable

to be dismissed. Hence, if Hon'ble Uics'Chairman agrees

the review application may.be dismissed, without issuing.

Judicial Member

Hon'ble Shri s,pfﬁZ;;;ai, Vice Chairman
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