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DATE OF DECISION __22210.30

R.Bhaskara Kurup & 24 others p,jic.nt (s)

Mrv.-K.R..B Kaimal Advocate for the Applicant (s)

Versus -

The Government of India, Minigt £ ,
Personnel, PG anaFEﬁgtﬁﬁsTDépgﬁigggﬁtGf Personnel and
TPraining)represented by its Secretary,New Delhi & 2 others

__Mr.P.K Suresh Kumar _____Advocate for the Respondent (s)

CORAM:
The Hon’ble Mr. S.P MUKERJI,VICE CHAIRMAN
. o & |
The Hon’ble Mr. A.V HARIDASAN, JUDICIAL MEMBER.

. Whether Reporters of local papers may be allowed to see the Judgement?Y v

To be referred to the Reporter or not? W

Whether their Lordships wish to see the fair copy of the Judgement? f“‘k ‘ .

To be circulated to all Benches of the Tribunal ? {3 - - ——

Pons

S ~ JUDGEMENT

(Hon'ble Shri S.P Mukerji,Vice-Chairman)

'In this application dated 18.2.1990 filed under Section 19

- of the Administrative Tribunals Abt, the 25.applicants who are
ex-servicemen'fe-emploYed in various capacities in the office of
the Accountant General, TriVandru& have prayed that the impugned
order dated 11th September 1987 at Annexure A.1 directing
refixation of re-employment pay revised on 1.1.1986 by adjustment
‘of revised pension as also the o§52313§§é§?31.7.1939 and similar
orders issued to the applicants to fu:;ish informafion for such
revision should be set aside. Their further prayer is that the
3rd requndent»be directed not to recover any amount from the

pay of the applicants on the basis of the impugned revision.

The material facts of the case are as follows.

2. The applicants retired from the Army with military pension
ranging from fs.41/- to Rs,208/-, On their re-employment their
re-employment pay was to be fixed with or without increments

as the case may be so that the re-employment pay plus pension



3.
did not exceéd-the last pay drawn in the military. For
ex-servicemen like the applicants who retired from the military
before attaining the age of 55 years, an amount of %.50/-~ of
the military pension was to be ignored fof_the purposes of pay'
fixation by the aforesaid formula. The ignorable part of the
military pension was increased to Rs.125/- in 1978 and by a
.further ordér issued in 1983;'the entire military pension was
to be ignored for those who retired from the military below

the rank of a—commissioned officer.Thus as on 31.12.85 their
entire military pension was ignored. With effect from 1.1.86
when their re-employment pay scale was revised and sy ah
_ﬁuéihur éiﬂev a minimum military pension‘of Rs. 375/~ was fixed
with effect from 1.1.86. By a subsequent order,the impugned
order,date& 11.9.,1987 was passed at Annexure Al. According

" to this order to avoid giving unintended double bBenefits of
‘revised pay - and exemption of revised pension; it was laid
down that on revision of pay scale with'effect from 1.1.86,
the re-employment paf of~ex-sérvicemen should be re-fixed
after adjusting the revised pension. The respondents
interpreted this order to mean that even where the

entire amount of military pension was being ignored before -
1.1.86, on revision of the milité:y pension, the increase

in peﬁsion,has to be adjusted against the re-employment
revised pay. Steps were initiated to re-fix the re-employ-
ment pay with effect from 1.1.86 an@ recover alleged excess
payments by‘the issue of the impugned memos like Annexure A2,
The applicants' case is that when the military pension is

to be ignored for fixation of re-employment pay, the revised
version of the military pension will also have to be ignored.
The respondents have conceded that byhthe'various orders
culminating in the order dated 8.2.83, the military pension

of the applicants was tQ’be ignored in its entirety as they
retired below Commissioned Officer's rank. On revision of

the pay scales from 1.1.86 and increase in military pension,
the applicants could not be given both the benefits simult-
anszously as indicated in the order dated 11.9.87 at Annex.Al._
Thus the action taken in pursuance of Annex.Al order is neither

illegal, discriminatory nor violative of Articles 14 and 16

of the Constitution. They have also indicated that in accord-



3.
ance with the order of the Madras Bench of the Triobunal dt. 31, 10 89

in O.A 369/88, the impugned order dated 11 September 1987 is legal
and valid, _ : : g

3, We have heard the arguments of the learned counsel 5a
for both the parties and gene through tﬁe documents
carefully. The only’duestién involved in ﬁhiseease

is whether the ex-servicemen who had been discharged

from the Armed‘rerces before 55 years of age~and
aecerdingly part or whole of whose military peesion

was to be 1gnoreé for the purposes of fixation ofl
civilian pay on‘:eemployment would continue to enjoy

this facility of ignorihg bart or whole of their military
pension e§en aﬁter’the pay of.the reemployment éost

as also their qilitaryipension were revised with effect
from 1.1.86. “;e:mally in accdrdance with Article 526

of the Civil Sereiee Regulations and the Governmentbofj
India's.inst:ucfions notably the Minietry of Finance's
0.M of 25.11,1958 ;eemployed pensioners will get'their-

initial pay on reeﬁployment'fixed at the minimum stage

" of the scale of pay prescribed for the post in which

he is reemployed. In cases where it is felt that the fix-
ation of initial pay at the minimum of the prescribed pay

scale will cause;undue hardship(i.e. uhmae p3y plus pension
I

is less than the pre-retirement pay), the pay may be fixed

at a highe: stage qy allowing one increment for each year

of service vhich\tﬁe officer had rendered before retirement
. | | -
ol B | N

\
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in a post not lower th§n that in which he is reemp1§yed. '
In addition tb the pay a; fixgd the recmployed pensioner

’is pefmifted to draw éeéarateiy‘any pension sanctioned
to him provided that the total amount of initial pay
-as fixed above §1us'the,g;oss ;mount éf pension oé.
pension équi?aienﬁ of other forms of retirement g;atuity
does not exceed thé,lést'pay-dré;n by‘hih.befofe ?etirement..
' In case this limit ié exceeded-the reemployment pay is
‘i reduced by the'amount of the excess. .Simpiy #tated it
on}y means that the reemploymengipgy is adjﬁsted so‘that;‘
the adjusted ﬁay plus pension and bension equivalent of ]
grétuity does not exceed the last pay dfawn'pgfore
-retirement. As stated e;rlier in case of'ex;Servicemen
who retired before attaining the age of 55 ;ears’ part
or full of their military penmsion is ignored for fixingl
their :eemployment pay, i.e; the fignorable part of the
pension is not added to the reémployment pay to‘compare
‘the total with the last pay drawn beforetketirement.
The ignorable part of the penéion was at one tfme Re.SO/-

|

by |

‘which was increased to %.125/= im the Ministry of ?inance'?
\

l

0.M of 19th July 1978, By a further O.M of the !linistr:y

of Defence dated 8th Pebruary 1983 for the afofesaid \ \

1

' category of reemployed ex-servicemen who retired below’



Commissioned Officer’s rank the entire pension has

to be ignored for the purposes of their pay fixationN

on ‘reemployment., Thus, in their cases, there wbuld be
S : . '

‘no adjustment by dgductién of their 1§1t1a'; pa}; by any
amouﬁt of tﬁe miliﬁary peggion beéause‘th;i; entire
military pension was to beiignored aqvif 1t_did not
exist.' As is well knowp, oﬁ tﬁe reéommendafidn of'thé

: ‘ . - the
Fourth Pay Commission, the pay scales of /Central Govt,

, f-

-servants were revised from 1.1.86 and the pénsion vas
also revised with effect from the same date. Initially
the pay scales oflthe.reemploféd pensioners were not ]
revised; but by the Dgpartment Qf.Personnel and Training's
0.M of,9th'December; 1985 the fevised pay scales were )
made app;icable to reemplcy;d pensioﬁers also, bﬁt it
was laid down that.the reducgion of the reemployﬁcht paf
by adjustmént of pensioﬁ-w?ll continue as before-under
the pre;révised retirment benefits. When, however,

the pension was also revised with effeét f:om 1.1.86,

~ in order to avoid‘the doﬁble benefit of revised pgy

| scales and revised ﬁension, by the Department of | -' /
. - "o Gmbugrid _ . o
Personnel and Tr;ining's fuftherwo.n date§ 1ith September

1987 ., it was laid down that "pay of pensioners who'

' were in re-employment on 1.1,1986 and whose pay was
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£fixed in accordancélwith tﬁg provisionsicf this department
0.M dated 9,12.1986 may bé refixed with effect from 1.1.i9es
by taking into apcoﬁnt the revised peﬁsion'. P;r re-emplofed
ex-servicemen it was laid down that '1iﬁewi$e increase

in the pension of ex-servicemen und¢r separate orders of

Ministry of Defence hay also be adjusted'by refixation of

their pay in terms of_provisions of_this department 0.M

4

dated 9.12.19865. The respondents in this case havé
interpreted the 0.M of 11th Septemb-r, 1987 to deduce that
even where the entire military pension used to be ignored

for'pay fixation in accordance with O.H'of February 1983,

with the revision of pension by which a minimum military

pensioh of’m.375/; was,fixed with effeég.from 1,1.,86, the

Woveane - ) o ‘
emtive pension has to be reckoned to reduce the re-employment’
8- : ' : .

pay which also was revised with effect from 1.1.86. This

very question came up before us in 0.A.K 507/88 and

it was decided by us that where there is exemption of
total military vension before 1,1,86, the entire amount

of revised military pension should be ignored for the

‘ | »
purposes of pay fixation with effect.ftOﬂ'l.l.as and the

deduction made from the salary was to bé!fefunded. For

|
the additional reasons discussed below, pr finding in

\

the aforesaid case continues to be vglid in this case

o’
™
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4. Let us start with theADepattment of Personnel and

Training's O.M No.3/7/86-Estt, (Pay II) dated 9th December,

(Hwn.AS) : alro .
1986, by which the reemployed pensioners, were given the
> R

benefit of revised pay scaleswith effect from 1st January
‘ : & ; .
1986. Para 2 of this 0.M is extracted below:-

- "2,(1) The initial pay of a re-employed Government
- servant who elects or is deemed to have elected
to be governed by the revised pay scale from the
1st day of January, 1986 shall be fixed in the
following manner, namelysg-

;ccordlng to the provisions of Rule 7 of the
C.C.S(R.P.) Rules, 1986, if he is

1) a Government.servant who retired without
receiving a pension gratuity or any other
retirement benefit; and

2) a, retired government servant who received
nsion or an' other retirement benefits
which were ignored while fixing pay on
re-employment,. -

2, (i1) The initial pay of a re-employed Gover nment
servant who retired with @ pension or any other.
retirement benefit and whose pay was fixed on re-

em l_yment with reference to these benefits or

, a part thereof ,and wWho elects or 1s

de EEE %o have elected to be governed by the revised
scales from the 1st day of January, 1986 shall be
fixed in accordance with the provisions contained

in Rule 7 of the Central Civil Services (Revised
Pay)Rules,- 1986,

In addition to the pay so fixed, the re-emﬂloyed
government servant would continue to draw the .
retirement benefits as he was permitted to draw in
the pre-revised scales. However, any amount which
was being deducted from his pay 15 the pre-revised
scale In accordance with the provisions of Kote 1
below para 1(c) of Ministry of Finance Offlce
Memorandum No.F8(34) Estt.111/57, dated the 25th
November, 1958 shall continue to be deducted from
the pay and the'Shlance wil]l be allowed as actual

paye. f |

After £ay in the rJvised scale is fixed in the

manner indicated above,‘ ncrements will be allowed

- in the manner laid down {in Rule 8 of CCS(R.P)Rules,
1986,." (eTphasis added?

W'%m&(\)&bm :
From the above it *s clear that for those re-employed
pensioners who did not get any retirement benefit or whose

o
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pension was® totally ignored for purposes of pay fixation
on reemployment, their re-employment pay on revision will
be fixed like any other Central Government servant without
any dedcctien because of pension. In respect ef the |
re-enployed pensioners.whcse full or pert cf peesion
was to be taken into account for pay fixation on re-employ-

Wdle )DMQ l(u)abm

ment% their re-employment pay 1n the revised 'scales would
continue to be subjected to adjustment'by deduction on
the basis ofdthe nen-ignorable part of tﬁe un-revised
pension. It may be remembered that the aforesaid O.M of
9th December, 1986 was issued when it was decided to give
revised pay scales to the re-employed pensioners, but'when
their pension hed’not been revised.- Subsequently when the
.pension was revised with-effect from 1. 1 86, the impugned X
(A A1)

order dated 11th September 1987 vas issued, FPor the
C\/

facility of reference, the order is quoted in full as

followss=

" Subject: Applicability of C.C.S RP) Rules, 1986
and C.C.S(RP) Amendment Rule 1987 to
persons re-employed in Government Service
after retirement,whose pay is debitable

~to Civil Estimates.

The undersigned 1s directed to invite attention
to this Department 0.M of even No. dated the 9th
December, 1986 whereby persons re-employed in Ciwil
posts under the Government after retirement and who
were in the reemployment as on 1.1.1986 were
allowed to draw pay, in the revised scales under CCS
(RP) Rules, 1986. point has arisen as to whether
consequent on the revision of pension of the emploﬁees
with effect from 1.1.1986, the revised pension ghoyld

be taken into reckdning for the purpose of fixation
of pay of such re-employed persons in the revised |
scale. \

2o The matter has| been considered. It has been \
held that if the reYised rension is not taken into
consideration, certain unintended benefits are |
likely to accrue to re-employed pensioners as they \

-
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will draw _the revised amount of pension which
would invariably be higher than the earlier amount
of pension, in addition to pay already fixed -
on the basis of the pension granted to them earlier,
The President is accordingly pleased to decide
that pay of pensioners who were in re-employment on
1.1.1986 and whose pay was fixed in accogéance
with the provisions of this department O,M.dated
§'T§TI§§EEiay be refixed with effect from 1.1.1986 .
by taking Into account the revised pension. Tikewise
Ihcrease in fhe;penSI"n of'ex-servicemen under

Separate orders of Minist ence may also
adjusted refixation o 'fheIr in terms of
rov%s!ons o? fhis depgrtment 0.M.da Ega V.12,1986.
0ver payments already made may be recovereﬂ]iajusted.
as is deemed necessary. All re-employed pensioners
would, therefore, be required to intimate to the
Heads of Officers in which they are working, the
_amount of revised pension sanctioned to them with
effect from 1.1.1986 for the purpose of refixation
of their pay after taking into account their
revised pension.

3. In so far as the application of these orders
to the persons serving in the Indian Accounts and
Audit Department is concerned, these orders are
issued in consultation with the. Comptroller and
Auditor General,® (emphasis added)

7

Since the order of lith September 1987‘direct3 adjust-ment<
of the pension.of ex-se?ﬁiceﬁen by re-fixation o% their
re-employment ray in termsﬁof the 0.M. of 9th December
1986 , the reSpondents cannot reintroduce through the
back door, the ignorable part of the pension which
continued to be ignored by the O.M. of 9th December 1986.
The question of deduction of pension fromrthe re-employment
'ievised pay arises only in reSpect of those re-employed
ex-servicemen‘who fall within sub-para 2(11) of the
0.M of 9th December, 1986. Since the applicants before
us hav& their entire amount #f pension 1onored by virtue
" of the 1983 order, which has’not been superseded Ly the

1mpugned order of 1ith Septeﬁber 1987, they fall \ thin

the application of sub-para &(1) of the 0.M of Sth

\

pecember 1986 wherein there is no mention of adjustment
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of pension by deduction from pay as has been mentioned A

that o

.10. ‘ \

in sub-para 2(i1) thereof} The above conclusion is
supported by the Ministry of Pinance's letter No.
A-38015/72/88-Ad.1x dated Sth April 1989 (Annexxure-2
in 0.A 42/90 which uas heard ~along with this case)
as quoted below:-

'® Subs Re-fixation of pay of re-employed military
pensioners as per CCS (RP) Rules, 1986 -
regarding

" I am directed to refer to your letter F.No.
250/1/Estt/Rep/89- dated 6,1.1989 on the above
subject and to say that matter has been examined
in consultation with departments of Personnel &
Training and P&FW who have held the views that as
far as the appli ation of 0.M. Ro.3/9/87/Estt (P-II)
is concerned increase in pension w.e.f 1.1.86 has

- to be adjusted from the pay fixed in the revised
- - scale excepting those where pension is not at
all reckonable factor e.g. those governed under
O0.M. No.2(1)/83=-D (civ-1) dated 8.2.1983 of the
Ministry of Defence. Any over payments already
made also required to be recovered.

, 2.  Regarding fresh opportunity to exercise
.- option under Clause (b) of sub-rule. (1) of Rule
-~ 19 of CCS(Perision) Rules 1972, the Department of
" . Pension & Pensioners Welfare had stated that
option once exercised is final and cannot be
changed. The petitioner may be informed
. accordingly.” (m},;\m;@ QMLA)
i - ' 4 .- w‘%bm
Prom the above clarificatory order it is clear that where
- Y A

pension is to be ignored there is not to be any adjustment
of re;employment pay in the revised scale., By the same
logic where the part and not the whole of milirary pension
is to be ignored for pay fixarion. the same is to.be
ignored in the revised pension for purposes of pay

I .
fixatiﬁn in the revised pay scale.

l

|

|-

pensioﬂ\and revised pay simultaneously is not valid, when |

Even otherwise the contention of the respondents o

should not get the double benefit of revised

—gf—'

military pension‘as ‘such has to be ignored in part or

—y
e
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t

full as the case may be, 'Tﬁa@ theviqnorable part of
pension 1? irrelevant and n;n‘est for the pufposes of
pension relief or advapce increment for re7eﬁpioyed
pensioners, has been 5o held by two Lane;'BBDChes of
this Tribunal in their judgment dated 20.7.1989 in

TAK 732287 etc., for pension relief and in jédgment dated
13.3.90 in O.A 3)89 efé. for §dvane; increments. Foftified
in ratio by thgse two judgmeﬁts of the lLarger Bench?and

in letter‘by the Ministry of Pinance's 0.M of Sth April
1989, we~ﬁave ng ﬁesitation.in feiterating our earlier

’

finding that re-employed military pensioners whose full

or part ;é the pension was to be ignored béforé 1.1.86
will continue'tﬁghave the whole or part of their revised
militarf éenSiqg ignored for.fhe purposes of refixation
of their ge;empldyment péy in the revised scales after
1.1.1986. We, however, £4nd nothing wrong 1Q the 0.4

of 11th September, 1987 which seems to have been

misinterpreted and wrongly applied in the case before us.
| .

‘In he conépectus of facts and circumstances we

| _ ,
allow this|application, set aside the impugned order dated

, 31.7.89 at'énnexurg A2 and similar orders passed in respect of
\ ' :

\

the other applicangp in this case and all action taken thercunder -
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.12,
to refix their pay’with‘effect from 1.1.86 §nd.direct
the respondents to refix the ﬁay oﬁ the appli;ants'in the
revised pay scale with effect from,1.1:86 by ignoring
the total amount of military pension dréwn by.them
even after the revision. The amount., if any, recovered

due to wrong refixation of their pay in consideration of

 revised pension should be refunded to the applicants

within a period of three months from the date of
communication of this order. There will be no order

as to costs.

DASAN) : (S.P MUKERJI)
JUDICIAL MEMBER : VICE CHAIRMAN



