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CENTRAL ADMINISTRATIVE TRIBUNAL .
"~ ERNAKULAM BENCH

O.A.No. 259/2001.
Monday, this the 3rd day of February, 2003.

CORAM:

HON’BLE MR.G.RAMAKRISHNAN, ADMINISTRATIVE MEMBER
HON’BLE MR.K.V.SACHIDANANDAN, JUDICIAL MEMBER

K.X. Xavier,
Son of Shri K.M. Xavier,
- Supervisor Grade-III,
Industrial Canteen,
Naval Ship Repair Yard,
Southern Naval Command, _
Kochi - 682 004 _ " ..Applicant

[By Advocate Mr. E.M. Joseph.)
| Versus '
1.  Union of India, represented by
The Secretary,
Ministry of Defence,
New Delhi - 1.
2. Director of Canteens,
Ministry of Personnel,
Public Grievances and Pension,
Dept. of Personnel,
Public Grievances and Pension,
.Department of Personnel & Training,
New Delhi - 1. '
3. The Flag Officer Commanding-in-Chief,
Southern Naval Command, )
Kochi - - 682 004. . .Respondents
[By Advocate C. Rajendran, SCGSC.]
The application having been heard on 19.12.2002, the
Tribunal on 03.02.2003 delivered the following:
ORDER

HON’BLE MR.K.V. SACHIDANANDAN, JUDICIAL MEMBER

The applicant is working as Supervisor Grade III in the
pay scale of Rs.3050-4590 in the Industrial Canteen attached to
the Naval Ship Repair Yard (NSRY for short) . under the 3rd
fespondent. The total number of employees 1in the establishment
is 1138 and: the type of cantéen is Grade III and‘fhé canteen

empioyees are only 12. It is averred in the O.A. that the
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first respondent accepﬁing the recommendations of the. Vth Pay

Commission in para 55.30 and 55.31, has decided to  remove the

disparities jn the pay scales between the non-statutory canteen
emp1oyeés in general and the statutory canteen emp1oyees in
defence establishments. A copy of the said order dated 5.4.98
is A-1. The applicant was fixed 1in ‘the pay scale 6f
Rs.950-1500 after the IVth Pay Commission and after the Vth Pay
commission the applicant was fixed in the present pay scale of
Rs.3050-4590. This fixation 1is erroneous and 1is in gross
vio]atfon of the order dated 19.3.1998 of the Ist respondent
directing to remove the disparities in the pay scale between
the non-statutory canteen employees in general  and " the
statutory canteen employees in  Defence Establishment. It is
averred that the persons attachéd to nonfsfatutOry cantéén
under the Ministry of Defence doing similar type of job and
same responsibilities are placed in a higher pay scale than
that of ‘the applicaﬁt. The applicant’s répresentation dated
17.11.94 was rejected by the respondents by order dated

27.7.1995, on the ground that employees of statutory and
non¥statutory canteen are not comparable to each other. Since
the position was changed after the Vth Pay Commission and also

that there was a direction for restfucturing of Supervisor

Cadre, it 1is incumbent upon the respondent to imp]ementvtheir

own orders and directions in favour of the applicant. The
applicant ought to have been fixed in the pay scale of
Rs.4000-6000 considering the type of canteen and the number of
employees 1in the establishment compared to the nonfsiatutory
canteén of INS Venduerhy under the 3rd respondent. Therefore,
under the same employer the disparity exists in the type Qf
canteen and the scale of pay. At least the scaie of pay ought
to have been fixed at Rs. 3200—85—4900 w.e.f. 1.1.1996. The
abp1icant submitted a representation dated 3.3.99(A2) after Vth

Central Pay . Commission through proper channel before the 3rd
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respondent requesting for removal of disparity 1n pay scale of
the applicant. The 3rd .respondent rejected vapp1icantfs
representation by order dated 1.5.1999, which nas cna11enged
before this Tribunal in O.A.  93/2000.  That O.A.  was
dismissed on the ground that there was no suffic%ent pleadings
and that order of the Tribunal was cha11e%ged before the
Hon’b1eiHigh Court of Kerala in 0.P.No.10455 o% 2000. The
Hon’ble - High Court by its judgement dated 10.1b.QOOO directed.
the 3rd respondent to consider and disposevof t%e applicant’s
_representation afresh. The true copy of the juﬁgement is A-3.
Conéequent]y the 3rd respondent vide orqer dated 6.12;2000(A4)
rejected the representation of the applicant. ﬁhe'ofder passed
on 6.12.2000 by the 3rd respondent is.on1y a repetition of'its
earlier order dated 1.5.1999 rejecting the representation dated
3.3.99. The 3rd respondent did not consider the crux of the
issue. It shou1d have been‘with reference to tne para 55,28 to
para 55.31 of the recommendation .of the ch Central Pay
Commission. The Vth Central Pay Commission haé discussed 1in
para 55.29 that due to lack of promotional avenues the canteen
staff in statutory Canteens are stagnating. In;para 55.30, it
is discussed that there is no discernible diffe?ence in the job
contents of canteen employees whether they3 are working 1n
statutory canteens'or hon-statutory canteens. %ggrieved by the
said rejection order (A4) the apn1icant fﬁ]ed this 0.A.
seeking the following reliefs. ‘ |
:"1. To call for the records leading gupto - Annexure \
order No. C.S.2695/43/910 dt.6.12.2000 issued by the Snd

respondent and quash the same as arbitrary and not
accordance with law. :

2. To direct the 3rd respondent to remove the d1spar1ty
in the pay scale of the applicant and to fix him in the
scale of pay of Rs.4000-6000 w.e.f.1. 1996 as Tixed for
the similar staff 1in the other Canteens under the 3rd

respondent.

3. Direct the 3rd respondent to rev1se the type of NSRY
Canteen to h1gher grade in accordance w1th Taw.



or

Direct the 3rd respondent to remove the disparity
in the pay scale of the applicant and to fix him in the
pay scale of Rs.3200-4900 w.e.f.1.1.1996 as fixed for the
similar staff in the non-statutory canteens.

or

4. To direct the 3rd respondent to grant the reliefs
sought for in the representation dated 3. 3 1999 produced
as Annexure A2 1in accordance with the d1rect1ons contained
in the judgement dated 10.10.2000 of the Hon’ble High
Court of Kerala, produced as Annexure A-3. | ‘

5. Grant such other and further re]iefé as this Hon’ble

Tribunal may deem fit to grant in.the c1rcumstances of the
case.

6. Cost of the application.

2. The respondents have filed a detailed ;reply statement
contending that the relief sought by the app]icant‘wi11‘not stand
for good and the O.A. s not maintainable as tnis Tribunal has
already oismissed the 0.A.93/00 on the ground that equation of
posts or equation‘ of pay must 'be‘ left to} the Executive
Government. The Government would be the best Jud%e to evaluate
the nature of duties and responsibilities of post%. in pursuance
of the Hon’ble High Court’s order in O.P.Nt.10455/00; the
representation has been considered and a reasoneiﬂ order(A4) has
‘been served on the applicant. The 1mp1eadment of Director of
Canteen as onewof the parties was wrong. The D1rector of Canteen
dea1s with the canteen staff of non- statutory canteen and has no

concern with the canteen staff of statutory canteens.. Therefore,

the O.A. is to be dismissed on.the groundsfof misjoinder of
parties.
3. ‘It is stated by the respondents that tne applicant was

working as: Supervisor Grade . III in statutory?canteen of»NSRY,
Kochi. The Vth Central Pay Commission had recom%ended tnet the
'oisparities that ‘exist in the pay sc%1e, recruitment
qualifications end promotion avenues between canteen employees of

Statutory and non-statutory should be compheteTy . removed.

|~
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Accordingly, the Vth Pay commission very caref&11y madé their
recommendétion vide paragraph 55.31 for canteen st%ff in Miniétry
of Defence. Accepting the recommendation at paragﬁaph 56.30 and
55.31, the Ministry of Defence revised the pax scales aé ber
order No.11(15)/97/D(Civ-1) dated 26.3.1998 (Annexure R-3(A) the
same as Annexure A-1 produced by the app1icant).§ In compliance
to Anhexure R—3(A); the 3rd respondent has fixed adp]icant’s  pay
in  the scale of Rs.3050-4590 and the Department oﬁ Personnel and
Training also issued orders revising the pay sca1e;to the common
category of non-statutory/departmental canteen emp1byees/staff in
various offices of the Government of India. It?is very clear
from Annexure R3(A) and Annexure R3(B), that vaernmenﬁ had
issued separate orders with regard to the pay scales of canteen
staff in statutory canteen and non-statutory cantéén. It.”ié
submitted that the order passed by Director_of C%nteen are‘not
suo motu applicable to Canteen staff in statutory% canteen band
only Annexure R-3(A) is rightly applicable to the abp1i§ant as it
relates to the revised pay scale of respéctive%categories of
canteen staff in statutory canteen 1in Defence E%tab]iéhmehts.'
The applicant had not chailenged the Government ordér but claimed
higher pay sca]es. without any valid grounds. : A-1 does not
indicate higher pay scale for the app]ibant. The Vﬁh Central Pay
Commission constituted by the Government has éxamined the
non-statutory and statutory canteens with its meméers and,totai
various types of employees and then nature of du@fes in each
canteen. The Commission had examihed the pay§ scale, "cadre
structure, recruitment qualification etc. of vario@s categorjes
of canhteen staff and recommended for _restrucéuring as _at.
paragraph 55.22 of their report. Though thé COmmissiQn
recommended that disparities that existed 1in ﬁhe pay sca1e;
recruitment qualification and promotion avenues beﬂween canteen
employees of statutory and non-statutory shou1d§be_comp1ete1y

reviewed and they have carefully made their recom@endation and
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accepting the recommendation at paragraph 55.30§and 55.31, the
Ministry of Defence has revised their pay scale ias per order
Annexure A-1. The pay scale provided by the IYth Central Pay
Commission had also taken into account by the Vth Cenﬁral' Pay
Commission and made their, recommendations accordinQiy. The ordér.
Annexure R-3(B) are not suo motu applicable to statutory canteen
employees, The applicant has failed to zproduce any
evidence/proof to establish that the Supervisor Gr%de III in the
Stétutory canteen and Manager Grade III 1in the inon—statutory
canteen are one and the same cadre, rank and équa1 post and
therefore, that contention cannot be acceded to. If is further
contended tﬁat in 0.A.93/2000, this Tribunal has ¢onsidered all
aspects while giving a reasoned speaking order. It was dismissed
on the ground of failure of the applicant to produce any
statutory evidence of equal work and equal pay. The emplioyees of
statutory canteens in NSRY and non-statutory cénteens in INS
Venduruthy and the pay scales thereof cannot be% compared as
separate orders for revised pay scale have béen issued at
Annexure R-3(A) and R-3(B) by the Government of ’Indﬁa based on
the recommendation of the Vth Central Pay Commi%sion. Under
these circumstances, the respondents contended that ihe O0.A.  has

no merit and it is to be dismissed.

4. The applicant has filed a rejoinder coﬁtending that
Annexure R3(A) and R3(B) are orders of similar nat&re and it is
squarely applicable to the applicant. A tébu]ar stétement (A?)
has produced along with the rejoinder for a compar{son of staff
pattern in different canteens under the 3rd respoﬁdent. The
applicant reiterated that the pay scale will have té be fixed at

Rs.4000-6000 or at Rs.3200-4900 w.e.f.1.1.1996.
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5. We have heard the learned counsel of the applicant and
that of the respondents. Shri E.MQJoseph, 1ea$ned counsel
appeared for the applicant and Shri C. Rajéndran 'SCGSC.

appeared for the respondents and advanced their arguments
reiterating the pleadings and contentions raised in the O.A.

and that of the reply statement. The learned coun§e1 for the

applicant submitted that this is a discrimfnation pndervArtic1e
14 and 16 of the Constftution-in-so far as the disbarify in the
pay scale between non-statutory canteen and other émp1oyees and'
that of 'the statutony canteen employees 1in : the Défence
establishment and therefore, the applicant ié entik]ed to' get

the pay fixed as claimed in the O.A.

i
b

6. | Learned counsel for ‘the respondents on ﬁhe other hand
submitted that since the supervisory staff 1in the statutory
canteen and that of the Manager in the non-statutory canteen
are hot comparable -as their responsibility, risk ‘and
qualification/ recruitment process, etc. are én a different
footing and therefore, they cannot be equated eac@'other; This‘
is the spirit of the recommendations of the Vthi Central Pay
commission and that of the Hon’ble High Court; therefore, a
suitable speaking order considering all these points have been
given to the applicant vide A-4 which in any way cannot be

found fault with and therefore, the 0.A. has to be dismissed.

7. . We have given anxious consideration ‘tp the arguments
advanced by both the counsel  and perused the pleadings and

material placed on record.

8. The applicant in this O.A. approachéd this Tribunal
earlier in 0.A.93/2000, which was dismissed.f Thekeafter,_the
applicant took up the matter before the Hon’ble :High Court and

the Hon’ble High Court in its judgement in 0.P.ﬁo.10455/00 dated
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10.10.2000 directed the 3rd respondent to consideﬁ and dispose of
applicant’s representation dated 3.3.99 and accordingly, it was
disposed of by the respondents vide A-4 rejecting the contentions
raised 1in the representation, which 1is now being challenged
through this 0.A. A-4 1is a detailed order considering the
various aspects of employment, difference in ﬁhe employees of
both statutory and non-statutory canteens and it also dealt with
the Vth Pay Commission Report with specific reference to para
55.31 of the report for canteen staff in the Defence
Establishments. The claim of the applicant is that there must be
a parity of pay between the two canteen emp]oyees wherein the
applicant is working 1n‘the industrial canteen attached to the
NSRY, and through this 0.A. the applicant sought for fixation of
his pay scale of Rs.4000-6000 with effect from 1.1.96, and to
revise the type of NSRY canteen to higher grade in accordance
with Taw . On going through the order of the Hon’ble High Court,
we find that there 1is no specific direction by the Court. But
what has been directed 1is to dispose of the applicant’s
representation dated 3.3.1999 in the 1light of Annexure A-1 dated
26.3.98 which has been quoted in the said judgement as follows:
“"The undersigned 1is directed to refer to the
recommendations given by the Vth CPC in para 55.30 and
556.31 of their report and to say that the Government
have accepted the recommendations to remove the
disparities in the pay scales between the non-statutory
canteen Employees 1in General and statutory canteen
employees in Defence Establishments. Accordingly, the
higher revised pay scales are hereby authorised 1in
statutory canteen 1in Defence Establishments for the
respective categories mentioned therein.”
9. Admittedly the applicant 1is an emp1oyee of the
non-statutory canteen under the 3rd respondent. The Vth Pay
Commission has highlighted the disparities that existed in the
pay scales, recruitment qualifications and promotional avenues
between the canteen emplioyees of statutory and fnon—statutory

canteens and made recommendation as per para@raph 55.31 1in

their report for canteen staff in Ministry of Defence. In

e



-9 -

furtherance of that, ~the Ministry of Defence ﬁas issued an‘
order dated 26.3.98 (Annexure R3(A)) and higher érevi_sed bay
scales have been granted mentioning therein thatéiﬁ wi]]’céme
into effect from 1.1.96. Accordingly, applicant’s pay has been
revised and fixed 1in the scale of Rs.3050—4590 from
Rs.950-1500. There was a hike in fixation of pay scale. This
was reiterated and confirmed by the DOPT by Annexure R-3(A) and -

R3(B) orders.

10. " Now the grievance of the applicant is thaté it should
have been at Rs.4000-6000 w.e.f.1.1.96. It is évident from
Annexures R3(A) and R3(B) that the Government had issued
separate orders with regard tb the pay scales of employees of
the statutory and ﬁon—statutory canteens. . The orders passed by
Director of Canteen are not suo motu applicable to Canteen
staff in statutory canteen. The order passed at R3(A) is
rightily app]icable to. the ;pp1icant as 1t‘ fé]ates to the

revised pay scale of respective categories of canteen staff in

statutory canteen in Defence Establishments. The applicant has

" not challenged R3(A) order but claims higher day scales.

Annexuré A/1 (the same as Annexure R3(A)) was 1ssu§d with the
concurrence of Ministry of Finance vide their o}der dated
19.3.1998 indicating at the bottom of the orders th?t "it does
not indicate higher pay scale for. the app1icant.f Vth Pay
Commissiqn after examining the non-statutory anavstatutory
canteen employees and other type of employees and thé nature of
duties in each canteen with reference to the pay scé1e, ‘cadre
structure recruitmént qua]ification.etc.‘ of variouslcategories

of canteen staff, recommended for restructuring as aﬁ paragraph

.55.22 of their réport. In furtherance, the Ministry of

Defence, accepting the recommendation at paragraph ?55.30 and
55.31, issued revised pay scale as per order at Anﬁexuré A-1.

Annexure R3(B) is with reference to the canteen emd1oyees of

"
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non-statutory departmenta1 canteens which in any way cannot be

sSuo motu applicable to the statutory ‘canteens. bne of the
- arguments of the respondents was that the Supervisor Grade III

.1ike that of the applicant in Statutory canteen and the Manager

Grade III in the non-statutory canteen are not the same cadre,
rank and equal post. The volume of of work, natureéof work and
‘qua11ty of work performing under different categories of
canteen are 'not one and the same but differ to each other.

Therefore, there cannot be any comparison with each other

canteens especially with the recommendations of the Vth . Pay
commission. The non-statutory canteen of INS Venduruthy in any
y’ way cannot be compared‘ with that of the emp1oyees of the

statutory canteen like the applicant.

11. -0n a'perusa1 of the rules and the recommendations of

QWW$he ;Mihf Pay -Commission, we: f1nd that the Vth Pay Commission

neven recommended the scale of pay in par with each .other, but

- ’ 'whatﬂgpas been recommended is the wide d1spar1ty that were in

existence The pay fixation vide R3(A) and R3(B) for statutory

and non statutory canteens have been fixed by the concerned

M1n%§tr1es on]y after work study and considering various
,,r

ctsalike vo1ume of work quality of work etc. and we are

’ s@ate that - the app11cant has not succeeded in p1ac1ng the
material/proof in support of his claim that the fqnct1ons of
therm%sgr Gr.III 1in Statutory canteen and the Manager Grade
~Iif 1n'the non;statutory canteens are simiiar. The revision of

pay in the respective cadres has been made in givinq effect' to

the Vth Pay Commission wherein the applicant hasienjoyed the
% , " hike in the scale of pay. The ciaim of the app1icadt that his
' pay has to put in par with that of the ManageréGr. III in

non-statutory canteen cannot be granted. In the : matter of

fixation of pay, 1in Union of India Vs. PV Harihar@n & others

(1997 8C L&S 838), Hon’ble Supreme Court has ' held that

L
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"fixation of pay is not the function oﬁ the Central.
Administrative Tribunal and it is a function of ﬁhe Government
which normally acts on the recommendatiod of the Pay

Commission. It is for the Expert Body to 1obk into such

matter." Therefore, it is clear that the pay fixation has been
done in furtherance of the ~Pay Commission’s rebommendations,
2 which has been accepted by the Government after ah expert.study
on the matter, and kespective orders have been passed. 1In

these circumstances, we are refrained from interfering with the

pay structure that has been fixed for the applicant and ‘the

R

other canteen employees and it cannot be fau]tédvin any way.
- Apart from that the claim of the applicant for equal pay for

equal work and parity thereof, in many decisions; such as 1993

(1) scc 539, state of Madhya Pradesh and Another ivs. Pramod

Bhartiva and Others, Hon’ble Supreme Court has réiterated that

the Tribunal ordinarily should not go into the : gquestion of
fitment of officers in a particu]af group or pay scale attached
thereto. The matter ‘shou1d be left to experts of Special
Commission like Pay Commission unless there‘ is some apparent

error. In evaluating similarity, the qua]ificatipn, nature of

work, selection process, quality and volume of work, these are
all the matters generally to be taken into consjderation and
ﬁ' Hon’ble Supreme Court also made it known that thei Courts are
not. placed as Judge to evaluate the nature éf duties-and

responsibilities of the post and therefore, equatién of post or

equation of pay must be the duty of Executive/Government.

12. On going through the impugned order A-4, wé find thét this .
is a very speaking and considered order with e1aboﬁate discussion
of the Vth Pay commission with reference to paragraph 55.30 and
55.31 and whatever the disparity that existed had; already been -
remoVed in respect of 'pay scales of the emp]oyeés betweén tHe

statutory canteens in general and non—statutory} canteens 1in

bl
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+ Defence establishments and orders issued thereof considering the
various service conditions, volume of work and eﬁamining all the

relevant aspects as per the recomméndationsﬁ of the Vth Pay

Commission. On a perusal of the said order, whibh is impugned

herein, we do not find any reason to interfere Mith the order or

. . .
g set aside the same.

13. In the result, the O0.A. fails and; deserves to be
dismissed. We dismiss the O.A. accordingly with no order as to

S costs.

L ) (Dated, 3rd February, 2003)
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K.V. SACHIDANANDAN G. RAMAKRISHNAN
JUDICIAL MEMBER ADMINISTRATIVE MEMBER
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