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I. P.C. 	Mathen 
Examiner, 
Customs House. 
Cochjn. 

 Mary Ipe 
Examiner. 
Customs House. 
Cochjn. 

 AnjI 	Kumar G. 
Examiner. 
Customs House. 
Coch in. 

 G. 	Vasundhar.a 
Exaihi ner. 
Customs House, 
Cochjn. 

Applicants 
By Advocate Mr. 	S. 	Radhakrjshnan 

Vs. 

• 
• 

Union of 	India represented by tife Secretary 
Ministsry of Finance. 
Department of Revenue 
New Delhi. 

 
Central Board of Excise and Customs 
represented by 	its Chairman • 

• New'Delhj. 

 Chief Commissioner of Central 	Excise & Customs Banglore 	Zone. 
Banglore. 

 The Commissioner 'of Customs. 	 ' 

Customs House, 

 

Cochin. 
• Respondents 

By Advocate Mr. 	C. 	Rajendran. 'SCGSC 

.J. 	Gouri 	W/o C.handru 
Examiner. 	Customs House 
Koch I 
residing at 	39/4984. 	Thoundavjj 	Lane. 
Kochj-36. . 	

• Applicant 

- 

L .  ' 

... 	 • 



opa 
By Advocate Mr. M.R. Rajendran Nair 

Vs. 

I. 	Union of India represented by the Secretary 
Ministsry of Finance. 
Department of Revenue 
New Delhi. 

Central Board of Excise and Customs 
represented by its Secretary. 
Department of Revenue. 
Ministry of Finance. 
New Delhi. 

The Commissioner of Customs 
Customs House. 
Cochin-9. 	

Respondents 

By Advocate Mr. S.K. Balachandran. ACGSC 

P.Sathjdevj W/o C.N. 	Rarnan Nambeesan 
Examiner (Adhoc) Customs House. 
Koch i-9 

residing at 49/28A, Cherussery Pushpakam 
Perandoor. Elamakkara P.O. 

P.R. 	Meenakshj W/o P.K. 	Gopi 
Examiner (.Adhoc). Customs House. 
Koch i-9 

residjng at Pananjjkkapokkan 
Panjcker Padj 

near Petroll Pump. Vypin. 

Babu E.A. 	S/a Arlunan E.K. 
Examiner (Adhoc) Customs House. 
K a cli i 9 
residing at Ettumman House, 
Maniumma] P.O. 
Ernakularu District. 

K.P. 	Kanialani W/o Mohandas K.S. 
Exam i ne r ( Adhoc 
Customs House. Kochj 
residing at 	41/136, Indira road. 
Paiarjyattom 	

Applicants 

By Advocate Mr. M.R. Rajendran Nair 

Vs. 

Union of India represented by the Secretary 
Ministsry of Finance. 
Department of Revenue 
New Delhi.. 

Central Board of Excise and Customs 
represented by its Secretary. 
Ministsry of Finance. 
Department of Revenue 
New Delhi. 
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The Commissioner of Customs. 
Customs House. 
COchjn-9 

Respondents 

By Advocate Mr. S.K. Balachandran ACGS.0 

W6.702 

1. 	
V.G.Bharghavy W/o Sudarsanan 
Tax Assistant. Customs HoUse 
Cochjn-g 

residing at Aparna BouseNo. 33/1873 
Vennaja P.O.Kochj-28 

2. 	
M.A. Asokan S/0 O.R. Aravjndakshan 
Tax assistant Custsoms House. Cochjn-9 
residing at Panakkatharathufldjyjl House 
Vennaja P.O. KoChj-28 

3. 	
K.Kumarj Nalina P/a E. Kollappan Nair 
Stenograp.e Grade-jj 

Customs House. Cochjn-9 
residing at Quarter NO. 	102. 
New Customs Quarters, 
Wiliington Island 
Cochjn-3 	

Applicants 

By Advocate Mr. M.R. Rajendran Nair 

Vs. 

Union of India represented by the Secretary 
Mi.nistsry of Finance. 
Departmer)t of Revenue 
New Delhi. 

Central Board of Excise and Customs 
represented by i.ts Secretery 
Department of Revenue. 
Ministry of Finance 
New Delhi. 

3.. 	
The Commissioner of Customs. 
Customs House. 
Cochjn.-9 

4. 	S.N. 	Suresh. Tax Assistant 
Customs House. Wi].lington Island. Kochi-9 

5. 	P.K. 	Rubymol 

Customs House. Willington Island, Kochj-9 

6. 	G. 	Sarvamangala. 

Customs House. Willington Island, Kochi-9 

7. 	Lijjj Joseph 

Customs House, Wiilington Island. Kochi-9 

8. 	Da.isy K. 	Poulose 

Customs House, Willington island, Kochj-9 

Respondents 

By Advocate Mr. 	P. Madar)an Pi llaj ACGSC for R 1-3 
Advocate Mr. T. Govinda Swamv for R 4-8 
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 S.N. 	Suresh. 	Tax Assistant 
Customs 	House, 	Willington 	Island, Kochi-9 

 P.K. 	Ruby:rnol. 	Tax 	Assistant 
Customs House, 	Willington 	Island. Kochj-9 

 G. 	Sarvamangala. 	UDC 
Customs 	House. 	Willington 	Island, Kochj-9 

 Lijji 	Joseph. 	UDC 
Customs 	House, 	Wiltington 	Island. Kochi-9 

 Daisy K. 	Poulose. 	UDC 
Customs House. 	Willington 	Island, Kochj-9 

App! icants 

By Advocate Mr. 	T.C. 	Govindaswamy 

Vs. 

Union of India represented by the Secretary 
Ministsry of Finance. 
Departnient of Revenue 
New Delhi. 

Central Board of Excise and Customs 
represented by its Secretary 
Department of Revenue 
Ministry of Finance 

The Commissioner of Customs. 
Customs House. 
Cochjn. 

P.C. 	Mathen. Examiner. 
Customs House, Cochjn. 

Respondents 
By 
By 

Advocate Mr. 
Advocate Mr. 

C. Rajendran. 	SCGSC for R 	1-3 S. Radhakrjshnan 	for R-4 

 C.C. 	Sheeja W/o P.A. 	Poulose, 
Tax 	Assistant 
residing 

Customs House. 	Cochjn. 
at 	Palliparambil House 

Chattarj Via. Thrjpunjthura P.O. 

 R.Arnbjka W/o P.A. 	Balakrjshnan Najr 
Tax Assistant. Customs House. 	Cochjn residing at 	Ambattu House. 
Thengode P.O. Cochjn. 

Applicants 
By Advocate Mr. K.P. Dandapanj 

Vs. 

1 
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Union of India represented by the Secretary 
Ministsry of Finance, 
Department of Revenue 	 . 
New Delhi. 

Chief Commissioner of Central. Excise & Customs 
Banglore. Zone, 
Bang lore 

The Commissioner, of CUstoms',  
Customs House. 	 . 	. 
Cochin. •., 	

0 

S.N. 	Suresh. 	Tax Assjstaij, . 

Tax Assistant, Customs House, 
Wellington 	Island,' Kochj-g 	. 

. P.K. 	Rubymol. 	Tax Assistant, 
Customs 'House, 	W. 	Island, 	Kochj-g, 	. 	Respondents 

By Advocate Mr. 	C. 	Rajendran. 	SCGSC for R 1-3 By Advocate Mr. TCG Swamy for R 4-5 

The Applications having been heard on 2411.2003 the Tribunal 
delivered the following on 

3.3.2004. 

PRDER 

iQBJEMR. 	H . P.DAS. ADMINISTRTIVE .  MEMBER 
This 	is a batch of six cases 	in which the core 	issues 

to be decided are 	(i) whether the vacancies 	that arose during' 
the 	regime 	of 	a particular Recruitment Ru.!e and which were 

filled up by Promoting eligible employees on adhoc basis 
can 

be 	filled 	up 	subsequently 	on 	regular basis by applying a 

different Recruitment Rule 	introduced 	later 	imposing a 	fresh 
Condition 	of recruitment, 	and 	(ii) whether 	those promoted on 

adhoc basis by applying the earlier Recruitment Rule would be 

required to comply with the 	fresh 	conditions 	of 	the 	later 
rule 	for 	regularisation. 	While 	in 	O.As. 	856/02, 	865/02, 
866/02. 	867/02, 	and 257/03 the common prayer 	for 	relief 	is 
that 	the 	orders 	imposing 	the' 	fresh 	Condition 	of 
promotion/regujarjj0 	on 	the 	applicants 	'who 	are 	the 

aggrieved adhoc promotees be quashed as these seek to enforce 

arbitrarily 	and 	illegally a Recrujtmet Rule 	inapplicable 	to 
them at 	the relevant point of time when they were promoted on 

adhoc basis, 	the 	prayer 	in 	O.A. 	23/03 	is 	to 	direct 
r 



enforcement of the recruitment process under the revised new 

recruitment rules. 	
To place the matter in the correct 

perspective for a comprehensive disposal, the facts are first 

set out belowbrieflvAppljcti. 

2. 	
The applicants are aggrieved by the refusal on the 

part of the respondents to regularise their appointment as 

Examiners even though they were appointed as Examiners as 

early as on 10.1.97 in accordance with the Recruitment Rules 

after being Selected by the Departmental Promotion COmmittee 

and against the existing vacancies The main cause of
,  

grievance arises from the fact that the applicants have now 

been directed to be subjected to the conditions Stipulated in 

the new Recruitment Rules for regularjsjflg their appoj
n t infl  

made on adhoc basis and the new Recruitment Rules Stipulate 

physical endurance test and prescribe some physical standards 

which were not there in the earlier Reci'uitment Rules under 

which the applicants would have been regularly promoted but 

for the inaction on the part of the Department at the 

appropriate time. 

LQ2 

3. 	
The applicant is aggrieved by a move on the part of 

the respondents to deny her legitimate regular Promotjon/ 

reguIatj51j00 as Examiner by insisting on the fulfj1inet of 

•phvsjcaj which did not find place in the earlier Recruitment A 

Rules. The applicant is an Upper Division Clerk who has been 

working since 1988 on adhoc basis as Examiner. 
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4 Q602 

4 	The 	applicants 	are 	UDCs 	who 	are working on adhoc 
basis as Examiners. 	Applicants 	1 	to 	3 were 	promoted 	to 
officiate 	as 	Examiner 	on 	adhoc 	basis 	with 	effect 	from 
30.6.1995 and the 	fourth applicant was promoted 	with 	effect 
from 23.3.1988. 	They are aggrieved by the application of the 
new 	Rules 	for 	regularisation of 	their promotion 	in the post 
of Examiner even though at 	the relevant point 	of 	time 	when 
the 	vacancies 	arose 	and 	when 	the applicants were due for 
consideration 	the old Recruitment 	Rules were 	in operation and 
the 	condition of 	fulfillment 	of 	physical 	endurance 	test was 
not 	prescribed 	in 	the 	relevant 	Recruitment 	Rules at 	that 
point 	of 	time. 

86 7/ 02  

The applicants are aggrieved by the steps taken by 

the respondents to fill up the exiting vacancies of Examiner 

foflowing their latest Recruitment Rules. 	The applicants 

consider themselves fully eligible for promotion as Examiners 

and 	that 	there 	were 	vacancies 	in 	the 	cadre 	of 

Examiner/Inspector prior to the communication of the new 

Recruitment Rules. 	The applicants are resisting any attempt 

on the part of the respondents to fill up the vacancies in 

pursuance 	of 	the 	new Recruitment Rules as they are 

apprehensive that it would be prejudicial to their interest. 

O.A. 	 . 

The applicants are aggrieved by the orders of the 

respondents by which they were deprived of promotion to the 



me 
post 	of 	

Examiner as per the provisions of unamended 

Recruitment Rules which existed at the time of occurrence of 

vacancies. The applicants had earlier approached this 

Tribunal by filing O.A. 832/02 seeking direction to fill up 

the vacancies of inspector/Examiner as per the provisions of 

the unamended rules which existed prior to the occurrence of 

the vacancies which was disposed of by the Tribunal with a 

direction to the third respondent to consider the 

representations of the applicants 	in the light of the old 

Rules. The respondents disposed of their representation by 

an order depriving them of promotion which has been impugned 

in the Present O.A. 

---Jc21LQ 

The applicants I & 2 are working as Tax Assistants 

and applicants 3.4 and 5 are working as UDC under the same 

resporldeT)ts 	In 	this 	application 	the applicants are 

aggrieve(1 by the arbitrary nonfeasance of the respondents in 

Considering 	them 	for 	promotion 	to 	the 	post 	of 

Inspector/Examiner under the new Recruitment Rules. 
	They 

have submitted that there is absolutely no justification or 

valid reason for inaction on the part of the respondents in 

Considering them and Promoting them as Inspector (Examiner) 

in the light of A5 Recruitment Rules published on 7.12.02. 

The 	
learned counsel S/Shri S.Radhakrjshnan (O.A. 

856). M.R. Rajendran Nair (865/02. 866/02 & 
8 67/02). TCG 

Swamy (OA 23/03) and Mr.K.p. Dandapani ( 257/03) represented 

the appljcar)ts and S/Shrj C. Rajendran, SCGSC. S.K 

Balachandran R. Madanan Pillaj represented the respondents. 
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9. 	
The Point at issue being comm

l we take O.A. 
856 of 2002 for a common disposa1 	- 	 2 

2 	 ivt4frIVl tt~ &~ , 
0. 	

The learned counsel for the applicants in O.A. 

856/02 
giving the details of the applicants stated that Smt. 

Mary Ipe was apointed as LDC on' 2.3.81. Was promoted as UDC 

on 30.1286 	
promoted as Tax Assistant on 27.8.93, was 

promoted as Examiner on 
10.1.97 Shrj p•C Mathen was 

appointed as LDC on 
15

.12.81. was promoted to Steno Gr.-lji 

on 17. 11 .86. was promoted to Steno Gr. II on 
5. 7.95 and was 

promoted to the post of Examiner 
on 10.1.97 The third 

applicant G. Vasuncihara was appointed as LDC on 4.7.77, was 

promoted to UDC on 5.6.85. was promoted to Tax Assistant on 

27.8.93 and was promoted to the post of Examiner on 10. 1.97. 

The fourth applicant was appointed as LDC on 12.3.83. 

Promoted as UDC on 16.3.87. as Tax Assistnt on' 16.9.93 and 

proffloted to the post of Examiner on 
1 0.1.97. All these 

promotions were made in accordance 	with 	the 	C'ustoms 

Department Group-C Recrujtnjent Rules 1979. As per this 

Recrlljtnjent Rules the post of Examiner is a selection post 

from the grade o.f UDC/Stenograp A UDC/Stenographer with 

5 years service was 
eligible to be Considered by the DPC for 

Promotion to the post of Examiner. The post of Tax Assistant 

is a temporary level created with the recommendations o
f the 

Fifth Pay Commission and therefore Promotion to the post of 

Tax Assistant was not directly on the way of promotion to the 

post of Examiner. The applicants were promoted to the post 

of Tax Assistant Without even COflducting an examination. The 

learned Counsel for the applicants contended therefore that 

though the applicants were promoted as Tax Assistants their 

noi'nial promotional avenue from the grade of UDC/Stenogpj. 
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was that of Examiner and all of them were duly promoted to 

the post by the DPC in accordance with the Recruitment Rules 

in force on the date of promotion. 	In the order.s promoting 

the applicants to the post of Examiner it was specifically 

stipulated that the promotion was on adhoc basis and in the 

event of abolition of the post they were liable to he 

reverted to the parent cadre. 	As on date. 	the post of 

lxami.ner 	to which they were promoted remains and the 

applicants continue as such on adhoc basis. 	Since their 

adhoc appointment as Examiners, 	the applicants have been 

representing to the Commissioner of Central 	Excise seeking 

regularisatjon in the post as they were qualified for 

appointment to the post and were selected by duly constituted 

DPCs . Their represen tat ions have not been cons ide red. In 

the meantime the relevant recruitment rules under which they 

were considered for adhoc appointment were replaced by a new 

set of rules on 7.12.2002 and the applicants were asked to 

undergo a physical endurance test Prescribed by the neW rules 

for being re2ula1 - i secI. 	The test was scheduled on 24. 12.2002. 

which the applicants refused to attend on the plea that 	they 

have already gone through the selection process for adhoc 

a ppo i n twen t under the 	o 1(1 	ru I es 	and 	they 	slou I ci 	n o t 	he 

subjected to the stipulations of a later recruitment rule yet 

again. 	The main argument of the learned counsel for the 

applicants was that their adhoc status 	in the promotional 

post of Examiner was entirely due to the failure of the 

respondents to fill up the vacancies on regular basis. 	This 

failure was 	in no way a result of the non -availability of 

personnel f i t for regular promotion in the feeder grades. but 

a result of the respondents' internal procedural 	lapses and 

llIIIUit.igatecl dilatojiness 	Tlie 	a pp i cants 	Who have. 'irice 



I 
their adhoc promotion 

normal duties of the 

increments and for 

incumbents could not 

encJuJance test presc 

r e g U a r i sat i on 
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continued in the posts discharging the 

post without 	interruption 	earning 
all 	

practical purposes as regulai 

be aske1 now to face a physical 

ribeci by 	the new rules to qualify for 

.1 I 	Th - 	
counsel for the app! icants cit ing AIR 

2000 SC 2808 (Rudra Kumar ,Jjn Vs. 	Union of India) sought to 
drive home the point 	

that when a person Possessing the 
requisite qua] ifi 

I cation for being appointed to a particu1a 
post 	

is appointed with the approval and ConsuJtatjoii of the 

app ropr i ate au t hor i t y and con t i nues i n the post for a 	la i r 1 y 
101)2 	period. 	

thefl such appointment can no longer be held as 

purely adhoc. In the instant case, the learned Counsel 

argued, the appl Cantswere qua) ified for the post, they were 

selected by a 
regularly Constituted DPC and they have now 

voIke(J for a fairly long period of seven years without 

i n I e rriip t I on 	I n 	the 	
pos t: a nd hence the i r regu I a i' i s a t i on i s 

not (lepefldert on any other selection or 	evaluation 	process. 
they 	

have by virtue of the canofl of actuality become regular 

incumheiits of the promotional Dost . 
	The only thing 	required 

For r e gu 1 a r i s i ng them i s a i' egu I a r i sat ion order. 
 . wh i cli shou 1 d 

issue as a matter of course, without a fresh condition 

12. 	Citing AIR 2001 	SC 	1534 S.N. 	Dhingra Vs. 	Union of 

lnlj, the learned Counsel sought to add that the crux of the 

mat ter is cont. i nuous appointn)ent of a qua I if i ed person 
	by 	a 

competent authority and once these paranters are complied, 

;idhoc s t a t us i s 	a 	mere 	technicality wh I ch 	vou I d 	n e it her 
obstruct regularity nor seniority, 	Referring to AIR 1990 SC 

4 
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1607 Direct Recruit Class II Engineering Officers Association 

and Others Vs. State of Maharashtra he argued that the 

factor of continuous appointment of a qualified person to a 

post is so decisive a consideration that the Apex Court did 

not hesitate to bypass the lapses in the procedure of 

appointment and ruptures in the application of the norm of 

quota to declare the validity of the officiating service for 

being counted towards regular service. 

13. 	in 	regard 	to 	the 	applicahi.) ity 	of 	t h e 	relevant 

recrultment rule. the 	learned 	counsel 	for 	the 	applicants 

cited AIR 1983 SC 852 (Y.V. 	Rangaiah Vs. 	T. 	Sreeflivas Rao) 

in which it was held by the Apex Court that posts which fell 

vacant 	or to the amended rules would he governed by t h e 

old rules and not by the n e w rule. 	He also cited AIR 1988 SC 

208 P.Ganeshwar Ran Vs. 	State of Andhrn Pi'adesh and AIR 

1998 SC 223 B.J . 	Gupta Vs. 	MCD fol lowing .AIR 199() 	3CC 	157 

• T. 	Devi nk at t i 	Vs. 	KPSC i n which an exactly si mi 1 a r vi ew 

was car r i ed forward 

1,4 . 	A 1 1 t he se se t t I ed pos it i on s in 	re ard 	to 	t he 	rea I 

nature 	of 	adhoc 	appointment 	and 	app) icahi lity of 	the 

recruItment rule at, the point of time. 	the 	counsel 	argued. 

s hou I d 	con v i n cc 	I: he Tr i hun a I 	that 	p r o p e r 	qua I if i cat i on 

cor rec t. re c ru i tmen t procedure . un interrupt ed off i c i at i on 

time of origin of vacancies and the extant recruitment rule 

in point of time, are enough to grant regular status to the 

app) icant.s 	without 	inflicting 	a 	fresh 	condi t ion 	of 

recru i t men t 
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The learned Counsel for the respondents argued that 

the applicants would have to qualify in the physjcaj test 

also prescribed in the currently operational Recruitment 

Rules and further that there 
WS 

no saving Clause in these 

Recruitment Rules to the effect that the vacancies existing 

at the time of framing the new Rcrujtment Rules for promotee 

quota are to be filled based on the earlier Recruitment Rules 

prevalent at that Point of time. The counsel for the 

respondents also brought to Our notice that promotional 

avenues for the applicants in the ministejl line are 

already available and therefore the question of reversion in 

the genera' did not arise as the appljcaS could be Shown 

against vacancies in the grade of Examiner even though all 

those who were working on adhoc basis could not be 

regularised for want of Posts under promotee quota. 

Referring to the representations submitted by the applicants 

the counsel contended that the applicants can be Considered 

for promotion to the grade of Examiner on regur basis 

against the three Posts earmarked for PFOmotee quota in 

accorolance with the existing instructions and 
PFOVisions of 

the Recruitment Rules. Clarifying the structure of the 
sarmcti(fled1 	cadre, 	howevei 	

the counsel Pointed out that 24 
posts of 

lns
Pectors(Fxanij ) were sanctioned and ratio of 

2:1 is to be followed between direct recruitees and promiiote5 

and therefore 8 POSts were meant
romotee officers and 

there are 10 Promotee Examjhers now working on adhoc basis. 

We fajj to comprehend the arithmetic as to how the three 

vacancies for promotees were worked out, He stated that the 

Group(' Recruitment Rules 2002 was received in the 

respon(Ients' office in November. 2002 and based on it 
	action 

was 'flitjate(l to promote eli-2ible officers to the grade of 
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Inspector (Examiner) since new Recruitment Rules were made 

effective from 7.12.2002 and all further Promotions, 

regularjsaj05 would be made only on the basis of the new 

Recruitment Rules. He informed 
Us that re gularisation and 

promotions to the cadre of Inspector/Preventive Officer 

(Examiner) were initiated and completed but the same could 

not materialise in the case of Inspector (Examiner) due to 

the non-cooperation on the part of the adhoc pron,ote5 who 

refused to take physicat endurance test fixed. 

16. 	
We have heard the Counsels 

	
We find sufficient force 

in the argume5 of the learned Counsej for the app1 icants 

Pflrtic1lal.lv in respect of the treatment of adhoc appojntj,ent 

in service Jurisprudence and we generajjy accept the POSjtjo 

that the applicants Should not be treated as adhoc appointees 

after Seven years in the Posts of Exaniiners 
	Only because they could not be recruited 

	
on a regu1a basis. We have 

aske(1 Ourselves as to what would this regu 
	basis 	in fact be. 	We 	ho?(] 	t h a t 	the 	reguI a j y  

	

 
nil 	 of a PO5jtjo would he 

Viicateti firstly by the existence of a vacancy not 
	in 	the nature of a Short_ten,1 or 

stop_gap vacancy, s 
r eij I 	 econdly by t h e a r i t v of a 

	

 

e 	

recrij i tine 	
j' 

t Process backed by 	a 	rec 	I trnen rul 	

and thirdly by allocation and performance of designated 
 duties 	

In the instant case the applicants were appointed on 

adhoc basis by an order datd 10.7.1997 (A2). 
	The test of 

the true nature of the vacancy would lie in the duration of 
appojr)tment 	

If the vacarcy is a  
arrarigeflj 	 Stop_gap or short_term 

then evidently it would be terminated after a 

short duration consequent on the removal of the cause of the 

arrangfl1111 of expediency or convenience If the arrangej11 

cot) t i flues for Seven years. then it has to he COnC I uded that 

-, 	 J 
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I the vacanCy is of r.egula nature 
	

The Second criterion of regulajy 	of 	rerif.. 
process is also met as the 

Commissioner of Customs in his letter dated 
	24.12001 

addressed to the Ministry of Finance had 
conf1 	it that 

the applicants had in fact fulfilled the eligibility 
 

COfldjtjons as per the existing Recruitment Rules and it was 

also admitted that a duly Constituted DPC had found theni 
Suitable 	

So the second criterion is also met. The third 
criterion is not in dispu 
	

as the applicants are continuing 

to discharge the duties allotted to the posts for the last 

seven Years Thus the claipis of the applicants to be 

regular15j passes the crucjJ tet5 but the only instrument 

that can translate this into reality is an appropriate order 

reuJarj5j0g their Promotion which has not been issued. At 

this juncture it has been brought to Our notice through a 

Misce1laneos Application by the applicants that excepting in 

the Cse of the fj't appJ icarit (P.c. Mather) in the caSe of 
the other 	

three applicants 	(Mary Ipe, 	Anfl 	Kuinar 	and V(1SflT1(]hrn ) 	orde 	have 	been 	i ssue 	
on 27.3.2003 grant ing 

theiii (leerned promotj0 	as 	Senior Tax Assistants 	w.ef. 21.R.lgqi 	with 	
the Stipu)atjoci that they Would have to pass 

the Iequire( or Suital)le departmental examination in computer 

appljcatj(n and relevant procedures within two years 
	failing 

which they would not be eligihi for further increments 
	The 

order also provides that the service rendered by theofficers 
before 	

16.1.2003 would he taken into account for deciding 

their eligibility of promotion 	to 	the 	next 	higher' grade. 
Interestjflgy the next 	

higher grade. is that of Examjner' 

which the app! icarits are already Occupying since 1997. 
	Now. l)V 	this o r d e r 	

the appi icants would be requjrer to pass a 

	

1 1 fv i rig exa!, in t ion wi t0 
two log 	which 	t hey 

-- 
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would not be entitled to further increments. 	In fact the 
applicants, by the time of issue 

of the orders have completed 

almost seven years in the next higher grade. 	If it is the 
intention of the respondents, as 	apprehended 	by 	the 
applicants in the MA 313 of 2003 relating 

to this OA., that 
by Promoting them as Senior Tax Assistants retrospectively 

they would in a way compel them to confirm to the new 

Recrujtnient rules for promotiofl to the rank of Examiners 

then that would be Patently unfair. We recognise that the 

post of Senior Tax Assistant was created in pursuance of the 

Vth Pay Commission recoimnendatjori and the applicants could 

have been promoted to this post by following t h e regular 
proce(ltire before they , 

 were allowed adhoc proInotjor to the 
Ilcxt highei gi' 	

and uninterrupted contjrlllance in that grade 
for seien years without reguIarjj011 	Introduction of 	the barrier of 	

a deemed Promotion at an intermediary level of 
Senior lax Assjstjnt 	therefore would 	not 	prejudice 	t h e i r regular i sat ion. 

17, 	Now about 	the circumstances 	in which 	the adhoc pr own t i on S 

were made . The order promo t i n g t he app I i can t 
S to 

the Examiner grade does not specify any reasoi, nor does it 
I nv down a I I in i t o f 

t i me . The p romo t 1n wou I d r eina in in 
force un t i I 	

further orders . that is what it says, 	But more importantly 	at 	ast from the point of 	View 	of 	the 
resporldlents it cautions the promotees that the appojntntent is 
agajris 	

tenlpol-arv vacancy, Purely on ten)pora1y basl5 and in 

the event of abolition of their Posts, they are liable to 
	be reverted to 	their parent cadre. 	Further, the order includes 

a cInrificntjo1 that the promotj0 	is purely 	an 	Officiating a r rangeinc t 	ad 
woti Id not confer any r i h t on them for 
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claiming any preferential treatment or advantage in the 

matter of seniority and future regularisation. 
	The learned 

counsel 	
for the respondents relied almost exclusively on the 

text of this order to persuade us that the applicants were 

already warned of the risks involved in the promotion and 

further that they had wi I ingly accepted the Promotion. 

Having done that with the full knowledge of the implication
s  

the applicants, according to the learned counsel were no 

longer in a Position to claim regu]al'jsatjon in the post from 

the (late of their initial adhoc appointment To convey the 

ful I import of the appointment order, we would highlight five 

elements in it. There are: Ii) the vacancies were temporary 

Promotion was not regular, but adhoc (iii) they would 

revert if posts are abolished (iv) Officating arrange,0 

would not confer any advafltage for seniority or rgularisatjon 

(V) 
their promotion would not prejudice the claims of others. 

Were the vacancies temporary? Prolonged continuation 

is evidence that there were regular vacanies available. 

Could it be that there was a problem of quota management? No, 

averments to this effect has been made by either party. Did 

the vacancies arise due to a sudden development? No evidence 

of that also is available 

How is a regular promotion different from adhoc 

promot,jon? An adhoc promotion is so called when the process 

of recruitment 	
is applied for a particular Purpose, or the 

promotees themselves are particularjsed out of sequence, but 

nevertheless the promotions have to be made due to certain 

special circumstances for a specified period. 	Adhoc is 
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eventually either Superseded or Subsumed by what is regular. 

By definjtjo 'adhoc' is an exception made to the rule for 

this particular or special purpose. 
	

Regular appointment 

supersedes adhoc appointment when regular appointees are 

regularised. 	
In both the situations time and process are 

crucial If adhoc arrange is made for a short time, then 

termination of adhoc arrange0 with or Without replacement 

would pose no problem If adhoc arrangement is made for want 

of COmpliance with the regularly constituted process of 
recruitment 	

then also it can he terminated without any 

problem by instituting a regular process 
	In both these 

situations the essence of 'adhoc' 	engagement 	is 	its 
transitoriness But If an adhoc appointment Continues far as 

long as seven years and there are no plausible explanations 

as to the conferment a degree of permanence on an apparently 

transitory arrangement. then inference would gain ground that 
the descriptj0 	

'adhoc was inapproprjate and opportunistic 

on the part of the Appointing Authority 
	In such an event re2ulnr 	appojnt11 	

would 	by necessity  
a 	 SubsiliBe 	fldhoc ppointI11 	

by absorbing the event of initial 
	adhoCSfl) 	into its l)rna(ler 	rubric 	of 	regularjy 	

It 	is 	not as if the respondents were 	at 	any point 	of 	tjmiie 	Unaware of 	the impljcatjo,is of 	
Prolonged adhoc appointment 

	It wouJ be 
pertinent to refer to A8 document dated 

	29 .8.2000 	a Communication addressed by  

COmmissioner. 	
the Ministry of Finance to the 

ochjn 	
In this communication the Ministry had 

asked the Collimnissioner 	to furnish 	
the details of adhoc 

promotees and to certify if the Officials had fulfilled all 

the eligibility colidit ions at the time of their initial adhoc 

pron1otjo15 as per the provjj005 of the relevaiit recruitnietit 
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rules. The Commissioner of Customs Cochjn in reply to the 

communication had stated on 24.1.2001 that all the adhoc 

appointees had fulfilled all the 	eligibility conditjons 	as 

per the provisions of the relevant Recruitment Rules at the 

time of their initial promotion on adhoc hasj. 	Further, 	he 

had explained 	
in an appended note the reason why adhoc 

appointment was continued beyond one year. 	The explanation 

would clarify the context: 

The sanctioned strength in the grade of 
Examiners is 24 including 2 	leave reserve posts 
sanctioned in the grade. 	At present 	10 	adhoc 
promotees are working in this grade. Promotions were 
made on the vacancies arising due to Cost Recovery 
Basis and Deputation Basis. 

On 	continuation 	of a number of Export 
Promotion Schemes and Liberalised polic y  of the 
Government, sufficient manpower is required. With 
the operation of the newly opened Cochin 

International Airport at Nedumbassery the requirement 
of examiners have become insufficient as post of 
Examiners have to be manned and lack of personnel in 

the grade put a lot of strain on the existing staff 
and would adversely affect thenor.rnal work. Hence 

continuance of adhoc promotions in the grade is 
absolutely 

20. 	
We do not know if this explanation was accepted. 	but 

the 	very fact that the adhoc engagement continued is 

sufficient 	to conclude 	that 	the 	controlling 	Ministry. 

atleast, let the matter pass. It is not as if this was a new 

phenomenon. The Commissioners of Customs. Cochin in a letter 

dated 26.3.03 (Annexure R-2) to his counterparts in Chennal. 

Mumhai and Calcutta had enquired about the practice followed 

in regard to adhoc promotees to the Examiner grade in those 

Commissionerates. Full text of the letter is reproduced 

be I ow: 
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Sanctioned Strength of I nspector(Examjfler) in Cochjn Commjssjonerate prior to the Cadre 

Restructuring was 24. After cadre restructuring the 
sanctioned strength is 24. 	Ministry vide their letter No. 	

F.No. A.l1019/72/99AdIv dated 19.7.01 read with letter F.NO. 	11013 1 04/2002-/Ad IV dated 19.9.02 had directed that vacncjes arising out of 
cadre restructuring has to be filled up only by 
promotions and intake of direct recruitment was 
freezed upto 31.12.2002. Before bringing into effect 
the present recruitment rules i.e. Customs 
Department Inspector (Examiner)(Group_C posts) 
Recruitment Rules. 2002. there was no requirement of 
physical standards endurance test etc. for the 
promotion to the grade of Inspector (Examiner). 
However, with effect from 7 .12.2002 any promotions to 
the grade of Inspector (Examiner) have to be in 
accordance with the modified Recruitment Rules. 
Since good number of officers were working on adhoc 
basis in the grade of Inspector (Examiner) in this 
Cornmjssioflerate and Since some of them do not Possess 
the physical requirerne5 as indicated in the 
modified Recruitment Rules, offjceis have gone to the 
Hon'hle CAT Praying that they may be regularised 

 against the vacancies based on the old recruitment 
rule i.e. Customs Department (GRoup C post) 
Recruitment Rules, 1979. Similarly, officers who 
were waiting for promotion to the grade of Inspector 
(Examiner based on the earlier Recruitment Rules also 
filed applications before Hon'ble CAT Ernakulam Bench 
requesting that vacancies which arose Prior to the 
implementation of modified Recruitment Rules to be 
filled up based on the earlier Recrjjtment Rules. At 
present vacancies have to be filled up in the ratio 
of 2:1 i.e. 2 post for Direct Recruits and 1 post 
for Promotee officers 

2. 	
Practice followed in Your Commjssjoflerate for 

filling up of vacancies after cadre restructuring in the grade of 	Inspector 
to thi Ifltj uat (J 	 (Examiner) 	may 	kindly 	he s Commissionerate.  

21. 	
Text of the reply furnished by the New Mumbaj 

Con)mjssjoflerate is reproduced below: 

Kindly refer to your  Estt. 	Cus. 	 letter F.NO.S45/47/2001 dated 2 6.32003 on the above subject 

Vide Ministry's letter f.No. 
Ad.Jv dated 5.6.2002 	

the sanctioned strengtf of Examiners in Mumbaj c,
ustOnls House was increased IRI 	to 	205 	under 	 from the 	

revjj00 resulted by 
implenentatjon of Cadre Restructirjjg Plan Which was notified Vjde 	F.No. 	A.11O9?72/q9 	Ad.Jv dated 19.7.2001 	 - 
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The DPC was 

regular 	vacancies 
Convened 	to 	fill 	up 	the 	(45) 

following 	the 	Tntervjej 
of 	Examiners 	on 	28.12.2002, 	by 

and 
Standard 	Test 	s 

conduction 	of 	physical 
attracted 	by the Rules 	for 	the post new Recruitmet 

of examiners 	2002. 
your Custom House 
adhoc 	basis 

Similar 	to (37) 	Examiners were also working on 
that 

7 years 	in Mumhai 
also for a period ranging from 2 to 
Custom House. 

were made against 
the 

	

These all 	promotions 

	

the Cost Recovery posts, 	and 	also same 	could,, 
regular vacancies 

not 	be reular,jsed for the want 	of available 	in 
Recruitment 	Rules 

promotee quota as 	per of 	Examjners 
promotions were recommended 
1979, 	by 

and 	all 	the adhoc 
as per Recruitment Rules, 

respective 
execution 	of new 

regular 	constituted 	DPC 	the 

reguJarjsatj0 	of 
Recruitment 	Rules 	in the case of 
(37) 	Examiners was 	appeared difficult 	promotion 	to the cadre of Examiner_reg. 

In 	this 
instructions vide 

regard 	Board 	has 	issued 	the 
letter 

dated 	10.7.1992 
NO. 	32022/34/90Ad111 

(copy 	enclosed) 	wherein instructed 	that 	- it 	was 

these persons may be regularised on the 
basis of their selection held in 1982-83 
Without 	subjecting 	them to yet another 
selection process 

there regularisation should be as per 
their turn in the seniority list prepared at 
the time of adhoc promotion. It may please 
be ensurf(l that the period between their 
initial appointment on adhoc basis and their 
subsequent 	regularjsatj01. 	depending upon 
their turn in seniority should not be counted 
for the purpose of 'fixing their seniority in 
the examiners grade. 

Further Boards had instructed that 
the aforesaid instructions may be implemented 
under the intimation to the Boards. 

Accordingly, this Custom House, kept reserved 
(37) vacancies for regularisation , of adhoc 
Examiners out . of a total 	(45) 	avaj table 
vacancies Consequent to the DPC meeting a 
promotion order containing the names of (07) 
Examiners, was issued on 31.12.2002. And a 

reference has been sent to the Ministry vide 
letter of even number dated 30.1.2003, 
seeking the concurrence for regularjsato of 

(37) adhoc Examiners following the lines as 
mentioned in.'the aforesaid letter. The reply 
is still awaited. 

While holding the DPC for new (08) 
posts, the Recruitment Rules was followed in 
toto such as conduction of physical test and 
interview. 	No candidate objected the new 
provision of physical 	standard 	test 	as mentioned 	in new Recruitment Rules till 
31.12.2002. 
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Later on,' a case before 	 has been filed the 	
CAT, Mumbaj by a candidate 

belonging to the eligible feeder cadre and he 
challenged the introduction 
	of 	physical 

standard test in the new Recruitment Rules for the post  
interim ord 	

of Examiner. 	
Till date no 

er/stay has come in force. 

22. 	
The correspondence would show 

'that the problem of 
acihoc appointees has been there and adhoc so1uti5 have been 

devised for batches of appointees. The New Mumbaj 

COmmissioneratle's letter quotes the instructions of the 

Customs & Central Excise Board in letter No. 

32022/34/9oAdd_II1 dated 10.7.1992 
	

The instructions related 
to the regu1arj5j0 

of 
adhoc Examiners selected in 1982-83, 

and who remained unregularised until July, 1992. The Point 

that emerges from this correspondence is that the reason for 

not 	

iSSuing regu1arjsj0 order.s despite the regular nature 

of appointment and Prolonged Continuance of adhoc status 

t 	 was 
hat reeular vacancies were not available in promotee quota. 

At least this has been the clear declaration by the New 

Mumhaj Conn-nissionerate although the Cochjn Commissioflerate 

has not come out with such a declaration 
	

They have of 

course clarified in their reply statement that against total 

promotee vacanCy of 8 (applying' the ratio of 2:1 
	to I)irect 

recruits and prornotees in a sanctioned Strength of 24) they 
have got in 

adhoc prornotees in position. 
	That 	is neither 

here nor there as, there is no clear, explanation, at least 

arithmetically of the Use 
of quota and backlog. 	In any case 

that is not an impediment on the way to Conclude that 

regularisation in line suggested in Board's instructionwas a 

distinct POssibility. 	
This POssibility has been Used in 

	the past. 	

So why could this not he used flow? Mumbaj use(l it by 

issuj5 reguIarisj0 orders to 37 adhoc PPolnteeS 
	in on go. 	

Whether the instrictj05 of the Board in regard to 
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seniority is complied with this way is another thatter and we 

are not judging the action by merit. But the fact remains 

that a han on direct recruitment was imposed by the 

Department of Revenue. Ministry of Finance on 
1 9.7.2001 to 

allow the vacancies to he filled up by promotion in all 

cadre as a one time relaxation 	This ban on direct 
recruitment 	WaS extended further upto 

31.12.2002 by a 
communication dated 5.6.2002 	

The ban on direct recruitment 

Caine along with orders of cadre restrturjng and it 

COT . 
Itinued until after the new recruitment rules were notified 

( 31 . 1 2 7
002) The simple idea behind this, as we could 

gather from the documents and argumen5 presented before us, 

was that cadre restructuring as well as the new recruitment5 

rules would 1)0th unsettle promotional vacancies, would leave 

no scope for subsequent regularjsatior in different cadres. 

and hence a one-ti,ue disperusation would he the best Possible 

way to absorb the promotees leaving the, way open for the 

iluIplenlpnt;it ion of a restructured cadre with new recruitment 

rule. 	
The learned counsel for the respondents explained that 

the last Sentence in the flepaj'tmen•t's letter 
	dated 	5.6,2003 

was restrictive as it provided that no vacancy in respect of 

the posts 	included 	in 	
the cadre restructrjflg should he 

fi 1 led up ti 1 I such 	t inie 	as 	further 	orders 	a r e 	issued. 
Further s 

 the learned counsel argued, in the yery same letter 

a clear statement had been made that si1ctjoned strength now 

indicated supersed1es all previous sanctjons issued so far' 

and this was interpreted by the 
Co chincommissionerate to 

nican that no action was to be taken in respect of the earlier 

vacancies We saw the restr1.1c1ii'I0 orders, a n d 

interestingly we found that for Cochjn Commjssjonerate 

part icnlarlv in respect of the cadre of i:xnmj net there was no 
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change, it was 24 earlier and it was the same 24 flow, 

also found 	 we 
 that no action was taken 	by 	the 	Cochjn 

Commissiionerate to propose additional requirement of staff 

in pursuance of the Ministry's letter dated 5.6.2002 
	which 

coul(1 have corrected the imbalances arising out of adhoc 

promotion5 awaiting regularisation.  

23. 	
Tn conspectuc we are of the view that the applicant

s  
have a reasonable grievance and that the grounds of cadre 

restr1ct1rjng new recruitment rules, lack of promotee 

vacancies and Conditions of adhoc appointment are after 

though5 which fail to explain the failure of the 

('Otflhliissionerate in taking appropriate action 
	in 	good 	time. We are also 

 of thc view that the 2002 recr,j tment rules would 

not he applicable to the appljcarts and hence they would not 

he requir0 to pass any test, 	
flcluding the test of physical 

stan(]ar(1s 	
to he fleshly considered for regular appointment. 

Theie would in fact no further selectiofl process required if 

they have undergone one alreary for adhoc promotion All 

vacanrjes arising from the first date of adhoc appointment in 

the cadre of JflSpector (Examiner) until until 31 12.2002, 

exclu(lIfl those that have already been filled up by direct 

recruit5 upto that date if any, would be reckoned as 

avajjal)le for reeularisig the applicants and those similarly 

Circtlnlstaflced and would be filled up as such by the 

applicants and others similarly circumstanced ones, without 

any further selection Process We declare that the new 

recruitment rules would he applicable to those who would be 
eligible 	

for promotion against vacancies arising after 
31.127002 . 	

All direct recruit vacahejes that have remained 
nnhille1 womll(1 he a(lclec] to 

the vacanc0.q for promotees and 
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CENTR1L ADMINISTPTIVE TRIBUNAL 1 	L' 
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O.A.NOS.856/02 	
865/02, 866/02, 867/02, 23/03&57/03 

Monday, 	
this the 28th day of February, 2005. 

CORAM 

HON'RLE 
HON'BLF 

MR.A.V 	HARIDASAN 
MR. 	 VICE CHAIRMAN H.P. 

DAS. ADMINISTRTIVE MEMBER 

02 

 P.C. 	Mathen 
Examiner.  
Cus toms House. 
COchjn 

 Mary 	Ipe 
Examjr)er 

Customs House. 
Cochjn 

 
AflilKumar 	G. 
Examiner.  
Cust,5 	HOUSe. 
COhjn 

 G. 	Vasundhara 
Examiner.  

Cust oms House. 
Cochjn 

By Advocate Mr. 	
. 	Radhakrjshna  

Applicants 

Vs. 
3. tJnjo00ç 	

India represented by the 	Secretary Ministsrv of 	Finance. 
Department of Revenue 
New Delhi. 

 Central 	Board 	of Excise 	and Custo1113 representc.cI 	by 	its Chairman New Delhi 

 
Chief Commissioner of Central 

	Excise & Bangiore 	Zone. Custoi 
Bang lore 

 
The Commissioner of Customs. 
cu05 Uouse. 
Cochjn 

By Advocate Mr. 	C. 
Respondents 

Rajendran 	SCGSC 

86f/o 

J. 	Gouri 	W/o C.handri 
Examiner. 	Customs House 
Kochj 

residing at 	39/4954, 	Thoundarji 	Lane. Kochj-36 	

. Applicant 
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By Advocate Mr. M.R. Rajendran Najr 

Vs. 

Union of India represented by the Secretary 
Minj3t51-. of Finance. 
Departmnentof Revenue 
New Delhi. 

Central Board of Excise and Customs 
represented by its Secretary 
n:epartment oF Revenue 
Mini "t" Of Finance. 
New Delhi. 

The Commissioner of (- ustonis  
Customs House. 
Cochjn-9 	

Respondents 
hv Advocate Mr. 	S.'K. 	Ralachandran ACGSç' 

QJ LQ2 

P.Sathjdevj W/o C.N.Rarnan Nambeesan 
Examine1' (Adhoc) Customs House. 
Koch j--q 

resjd in2 at 49/28,, Cherussery Pushpakaii1 
Perandoor Elañiakkara P.O. 

P.R. 	Meenakshj W/o P.K. 	Gopi Examiner (Adhoc)  
Koch i-9 	

Customs House 

residing at 
Pan icker Padj 
near Petroll Pump. Vvpj, 

Rabu E.A. 	S/0 Arunan E.K. 
Examiner (Adihoc)  
Knchj -q 	 C'uSto,s House. 

residing at Ettumman.Hoijse 
Man unima 1 P.O. 
Frnaktilamn District 

K.P. 	Kama lam W/0 Mohandas K.S. ix am i n e r I Ad hoc 
Customs House. Kochj 
resjcliflgat 	

41/136. Indira road. 
Pa I a r i vat torn. 

Applican5 
By Advocate Mr. 	M.R. 	Rindv.KT.. 

Vs. 

flñon of India represented by the Secretary 
Mirlistsry of Finance. 
Depart,,e of Revenue 
New Delhi. 

Ccii t r a I 	oa r (I OF Ex c i s e and Cu s t orns represented by its Secretaiy.  
Ministsry of Finance. 
Department of Revenue 
New Delhi. 
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The Commissioner of Customs 
Customs House 
COchI0_g  

BY Advocate Mr. S.K.Ba

'lachandran. ACGSC 	

Respondents 

 

V.G.BhaFg 	
WI0 Sudarsanan 

Tax Assistant Customs 
Coch in-g 	 House  

residing at Aparna House No. 
 Vennaja P.O. Kochi_28 
	

33/1873 
 

M.A. 	
Asokan S/o O.R. 	

Aravjncjaksh. 
Ta assistant CUStSOmS House Cochj qan 

residing at Panakkatharath House 
VennaI P.O. Kochj_28 

K.Kumarj Naljna D/o E. 	
KollaPpan Najr Stenograp 	

Grade...ii 
Customs House Cochj_q 

residing at Quarter NO..  
New Ctisto,i5 Quarters 	

102. 

Willington Is land 
Cochj_3 	

Applicants 
By Advocate Mr. M.R. Rajendran Nair 

Vs. 
1 . 	

flion of India represented by the Secrtarv 
Ministsry of Finance 
Department of Revenu e  
New Delhi. 

Central Board of Excise and Customs 
represented by its Secretery 
Department of Revenue 
MifliStr\. of Finance 
New Delhi. 

The CorIlmissioner of Customs 
Customs House. 
Coch in. -9 

S.N. 	
Suresh Tax Assistant 

Customs House. Willington Island. Kochj-g 

P.K. 	Ruhymot 

Customs House. Willington Island. Kochj-9 

G. 	Sarvamaflgj 

Custo,5 House. Willington Island, Kochj-g 

1.. i jjj .Ioseph 

Customs House, Wj ii ington Island. Kochj-g 

Daisy K. 	Poijiose 

Custo1s House. Willington Island, Kochj-g 

Respondents 

By Advocate Mr. R. Madanan Pillaj ACGSC for R 1-3 
Advocate Mr. T. Govjnda Swamy for R 4-8 

2. 

3.. 

 

S. 

 

 

 

i: 



-4-- 

1. S.N. 	Suresh 	Tax 	Assistant Cust Oms Hthise, 	Willington 	Island. . Kochj-g 2. P.K. 	.Ruby.-mol 	Tax 	Assistant Customs House. Wj1Ij00 	Island. Kochj-9 
0. 

	
SarvaMangala . 	UDC Customs 	House. 	Willington 	Island, 

 Lijjj 	Jose,h. 	UDC 
KOhj.g 

Customs 	House. 	Willing00 	Islafld, 
 Koclij-9 

Daisy 	K. 	Poulose 	UD Customs House. Willjnon 	Island. KÔChj-9 

By Advocate 	Mr. 	T.C. 
Applicants 

Govindaswamy 

Vs. 
I. 

 

Union 	of 	India 	represented 	by 	the Minist.srv.of 	Finance. Secretary 
Department 	of 	Revenue 
New Delhi 

2. Central 	Boar(1 of 	Excise 	and 	Customs represented 	by 	its Secrety Departuient 	of 	Revenu e  
Ministry 	of 	Finance 

3. The 	Cornillissioner 	of 	Cutoj Customs House. 
COchjn 

4. P.c. 	Mathen 	Exanijner .  Customs 	HOuse. 	Cochi n.  

By Advocate 	Mr. 
Respond en  

By C. 	Rajendran 	SCGSC 	for Advocate 	Mr. 	S. 	Racihakrjshflan R 	1-3 
for R-4 

~LA 2J/o 

C.C. 	Shee 	W/o P.A. 	Pouose Tax ASsistant 	Custo,115 house. Cochjri residing at PaIhi.parambjl House 
Chattari Via. Thripunithura P.O. 

2. 	
R.AmbjkaV,opA 	

BalakrjshflaflNi 
Tax Assistant Customs House. 'Cochjn 
residing at Ambattu house. 
Thengode P.O. Cochin 

By Advocate Mr. 	K.P. 	Danclapani 

Vs. 

AppJica5 

* 



-5- 
Union of India represented by the Secretary Minjst5 	

of Finance. 
Department of 	r, Reveu e  New Delhi. 

Chief 

Commissioner of Central Excise & Custo,5 Bnnglore Zone. 
Bang lore 

The Commissioner of Customs. 
Customs House 
Coch in. 

S.N. 	
Suresh. Tax ASsistant 

lax ASsistant Cust015 House. 
Welljngt0 15land Kochjq 

P.K. 	Ruhymoj 	
Tax ASj5t Customs House. w. 	

Island Kochl_g 	
Respondents BY Advocate Mr.  

8 Advocate 	C. Rajendran SCGSC for R 1-3 Mr. TCG Swamy for R 4-5 

The Applications having been heard on 

10.8,2004 delivered the following an 28.2,2005. 
	 the Tribunal  

P. 	ii A Q 	 . - 

This is a batch of 
Six 

cases in which the core issues to he decided are (H  

the regj,y1 	of 	
whether the vacancies that arose during 

a Particular Recruitment Rule and which were 

filled up by Promoting eli,--ible employees on adhoc bas 

	can 
be 	filled 	 is u p 	

on regu1 	
basis by applying a 

different Recruit,uent Rule introduced later imposing a 

	fresh cond i t i On of recruitnient 
	

and (ii) whether those Promoted on adho baj 5  

requir 	 aPplying the earlier Recruitment Rulewould be 

to comply with the fresh conditions of the 
	later rule for regularisation. 	

While 	in O.A. 	
856/02. 865/02. 

866/02 867/02 and 257/03 the common prayer for 

 that 	the 	orders 	l'flPosing 	the 	fresh 	

relief 	is 

condjtl0 	of 

aggri ey  
on the applicants who are 
	the 

adhoc Promotees be quashed as these seek to enforce 

arbitrarily arid illegally a Recruitment Rule inapplicable to 

them at the relevant Point of time when they were promoted on 

adhoc basis, the prayer in O.A. 23/03 is to direct 

f : 
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enforcement of the recruitment process Under the revised new 
recruitflent rules. 	To Place 	the matter 	in 	th 
Perspective for a compreheflsjv disposal 

	

e correct 

the facts are first set ou below hrjefl 	
Applicatj0. 

-__j Q 

2. 	
The applicants are aggrieved 

 by the refusal on the 
part of the respondents to reguJarj5 	

their appointment  Exlir)jners 	even 	though 	they 	
as 

were appointed as Examiners as 

aft 

early as on 1O.j 	7 in 
accordance with the Recruitment 

b 	 Rules 

and agajn5

ei 	

eing selected by the Departmentai Pronmotio0 Committee 

•the existing vacancies 	
The main 	caus r 	 e 	of a( froth 

the fact that the applicants have now 

been directect to he Subjected to the COnditions Stipulated in 

the new Recruitnient RUI5 for regularjsjr 
ma d e on adh 	 g their appointment 

oc hasj5 and the new Recruitytent Rules Stipulate 

Physical endurance test and prescribe some Physical 

which were not there 	 standlards 

 in the earlier Recruitijient Rules under, 

whjch the applicants would have been regularpy promoted but 
for the i

naction on the part of the Departp1 at the 
apprnp1 lRt 	t line. 

3 . 

The applicant is aggriev by a move on the part of 

the rspofldents to deny her legitimate regular Promotion/regu_ 

larisation as EXaminer by insisting on the fulfilment of 

a certain physical parameter whIch did not find Place in the 

earlier Recruitment Rules. The applicant is an Upper 
Divjsj0 

Clerk who has been Working since 1988 on adhoc basis as Examiner. 
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4. 	
The 	

cants. are UDCs wh 

basis as Examiners.. 	 o are Workingon adhoc 
Applicants i to 

3 
-were promoted  Officiate as Examiner on adhoc basis 
	

to

with effect from 

from 23.3. 
30.6.1995 and the fourth applicant was promoted With .eUect 

1988 	
They are aggrieved 

 by the  
new Rules for reguIaj8i 	 application of the 

of Examiner even t 
	

of their prom t 	
in the post 

hough at the relevant Point of time when 

the vacancies arose and When the applicants were due for 

consideration the old Recruitment Rules were 
 the c

onditIon of fulfillment of phv 
	

in operation and 

sicaj endurance test was 

not Prescribe(, in the relevant Recruitment Rules at that 
Point of time. 

The applicants are 
a
ggrieved by the steps 

the respondents t 	 taken by 
o fill UP 

the exiting vacancies of Examiner 
following their latest Recruitment Rules. 

	
The applicants COnsider themselves fully eligiJ 
	

for Promotion as Examiners and 	that 	there 	were 	vacancies 	in 	th 	cadre 	of Examiner/InSpectorprior to the 
	

cation of the new ecrujtI11ent Rules. 	

The applicants are resisting any attempt 
on the part of the respondents 

pursuaflc 	 to fill up the vacancies 
	in of 	the 	

new Recruitment Rules as  apprehensjr 	 they are 

that it would be prejudicia, to their interest 

6. 	
The applicants are aggrjeV 	

by the orders of the r
esondeflts by which they were deprived of prmotion to the 

11 

0' 
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post 	of 	

Examiner as per the Provisions of unamended 

Recruitment Rules Which existed at the time of Occurrence of 

vacancies 	
The applicants had earlier approachcj this 

Tribunal by filing O.A. 832/02 seeking direction to fill up 

the vacancies of 
In spector/Examiner as per the provisions of 

the unamended rules which existed Prior to the occurrence of 

the vacancies which was disposed of by the Tribunal with a 

direction to the third respondent to Consider the 

representations of th appljc5 in the light of the old 

Rules. The respondents disposed of their representation by 

an order depriving theiB of promotion Which has been impugned 

in the present O.A. 

The 	applicants 	1 	& 2 are WOrkj 	as 'lax Ass 	n istats 

and appljc5 3.4 and S are working as UDCs under the same 

repor)dents 	In 	this 	application 	the 	applicants are aggrjev 	by 
the arbitrary nonfeaance of the respondents in 

considering 	them 	for 	promotion 	to 	the 	post 	of 
Inqpector/Examiner under the new Recruitment Rules. 

	'They 
have submitted 	

that there is absolutèiy no justification or 

valj(l reason for inaction on the part of the 
	respondents 	in Considerjtig 	therti 	

arid PrOmoting them as Inspector (Rxaflhjner) 

in the lightof AS Recruitment Rules Published on 7.12.02. 

The learned counsel S/Shrj S.Radhakrjshnan 
W.A. 856). M.R. 	

Rajendran Najr (865/02. 866/02 & 867/02) TCG 

Swainy (OA 23/03) and.MrKp 	
Dandapani ( 257/03) represented 

the applicants and S/Shri C. 
	Rajendran, 	SCGSC. 	S.K Ralachandran, R. 	

Macjanan Pillaj represeçJ the respori(Ierlts 



9. 	
The pointatlse 

being cOmo 
tOO.A856/02 O.A.866/02 

and 
°.A.867/02 we take 0.A.856'02 

separately.  

and O.A.23/2003 1flVo1 

different issues are deal with 

The 	Learned Counsel 
	fo 	

the applicant 
856/02 giving the details of the applicants stated that Smt in O.A. 

Ofl 30.12.86.
. 

Mary 1

pe was appointed as LOC on 2.3.81 Was Promoted as (JDC 

	

Promoted as Tax Assistant on 2 
	was Promoted as Examiner on 10.1.97 
	

7.89 

Shri P.C. 	Mathen appointed as LDC on 15.1281 Was Promoted 
	

Was 

teno Gr.j1 1  
on f7.j 	 to S 

Was Promoted to Steno Gr.jj on 5.7•95 and was Promoted to the Post 

V of Examiner on u10.197 The third 

Promoted 

applicant G. 	

asuncihar Was appointed as LDC on 4777 
to UDC on 5 .6.85 	 was.  

27.8.93 and Was promoted 
	

Was promoted to Tax Assistant on 

to the Post of Examiner on 
 

The 	
fourth applicant was 	 10.1 97

a  
promoted as Uflc on 16.387ppointed as LDc on 	12.3.83

as lax ASsistant on 	16.9.93 and Promoted to 	the p ost 	
of Exanijner on 	10.1.97 	

All these Promot05 were made in accordance 
	with 	the 	Customs 

Depart,flent Group 	Recrujtnient 	
Rules 	1979 	

As per this 
from the 

• 	
RecrIitinent Rules the post of Examiner is a selection 

	Post 
• 	

grade of UDC/StenograPh 	
A UDC/StenOg1.  5 years Service Wa 	 With 

pro, 	0 
to the Post 

eljihle to he cOncirlered by the DPC for 

of Exmjner. The Post of lax Assistant 

is a temporaiy level created with the recommendations of the 

Fifth Pay Commission and therefore profflotio0 
 lax Ass istant was not direct 
	

to the post of 

ly on the way of Promotjo to the 

Post of Examiner. The applicants Were Promoted to the post 

of Tax Assistant Without even COflductjng an examination. The 

learned counsel for the applicant contended therefore that 

though the applicants were promoted as Tax Assistants their 

norrflal promotional avenue fro the grade of UDC/Stenog 

/ 

'S 
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was that of Examiner and all of them were duly promoted to 

the post by the DPC in accordance with the Recruitment Rules 

in force on the date of promotion 
	

In the orders promoting 
the applicants 	to 	

the post of Examiner it was specifically 

Stipulated that the promotion was on adhoc basis and in the 

event of aholjti0 	of 	the post 	they were 	liable to he 
reverted to the parent cadre. 

	As on dat. 	the post of 
Rxarnjner 	

to Which they were promoted 
	'remains and the 

applicants Continue as such on adhoc. basis. 	Since 	their 
acihoc appointment as Examiners 

	
the applicants have been 

representing to the Commissioner of Central 
	Excise seeking 

regflIarisj0 in the post as they were qualified for 

appointment to the post and were selected by duly Constituted 

l)PCs. Their 
re

preseiltatiojis have not been Considered In 

t h e meantime the re1evant recruitment rules under which they 

were Consjdere(] for adhoc appointment were replace(i by a new 

set of rules on 7
.12.2002 and the applicants were asked to 

Ufl(lero a phYsical endurance test prescribed by the 

	

heing resularis 	
new rules for 	

ed 	
The test was scheduled on 24. 12.2002. 

Whjh the applicants refused to attend on the plea that 
	they 

have already gone through the selection process for adhoc 

appojr1tIient under the old rules and they should not be 

suhjectec] to the Stipulations of a later recruitment rule yet 

again. The main argwne of the learned counsel for 
I he 

applicants was that their adhoc 
	status 	in 	the 	Profliotioflal 

post of Examiner was entirely due to the failure of the 

respondents to fill up the vacancies an regular basis. 
	This failure was 	

in no way a result of the 
nonavailability of 

personnel fit for regular promotion in the feeder grades, but 

a result of the respondents 	
internal procedural 	lapses and 

unmitigated (lilatorjness 	The 	
applicants who have. Since 
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their adhoc Promotion Continued in the Posts dischagjg 
 normal duties of the 

	 the 
post 	Without 	interruption. 	earfljflE increments 	and 	for all 	Practical 	pnrpo5  

incumbents could not be asked 
	now to face as regular 

 physjcai 
endurance test prescribed by the new rules to quaJjf for 
reu1arj5 	

iofl 

The learned Counsel for the applicants 
 

2000 SC 2808 (Rudra Kumar Jam 
	

Citing AIR 
Vs. 	

Union of India) sought to 

drive home the point that when a person Possessing the 
requisit 

I 
e quaJifjj0 	

for being appointed to a P 
post 	is 	

appointed with the approval and Coilsultat i ar
ticular 

on of the 
appropriate authority and Continues in the post for a fairly 

long period, then such appointment can no longer he held as 

purel• adhoc In the instant case, the learned counsel 

arguedi, the applicants were qual If ied for
, 
 the post, they were 

selected by a regula. COnstituted DPc and they have now 

worked for a fairly long period of seven years without 
interr1ptj01 	in 	the 	

Post and hence their reguJai.j50 	is 
not dependent on any other selection or evaluatjn process, 

they have hy virtue of the Canon of actualjy heco,ie reguJ 

tflcunll)ents of the prolilotioflal post, 
	The only thing I)jr for reguIarj 	 req 

sj)g them is a regu1arisj0 order which should 

issue as a matter of course Without a fresh condition. 
 

12, 	
Citing AIR 2001 	SC 	1534 S.N. 	Dhinra Vs. 	Union of 

ifllia, the learned counsel sought to add that the crux of the 

matter is continuous appointment 
 of a qualified person by a 

conipetetit 	
authority and once these parameters are complied 

adhoc Status is a mere technicality Which would neither 

obstruct regularjy nor seniority 
	Referring to AIR 1990 SC 
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1607 Direct Recruit Class ii Engineerj0g Officers Association 

and Others Vs. State of Maharashtra he argued that the 
factor of cont

inuousappojntnient of a qualjfj( person to a 

post is so decisive a.consjderatjon that the Apex Court did 

not hesitate to bypass the lapses in the Procedui.e of 

appöjntnient and ruptures in the application of 
	the norm of quoja 	

to declare the valjdjy of the officiating service for 

being counted towards regular service. 

13. 	In 	regard 	to 	the 	appljcabjljt. 	of 	the 	relevant 
recrUitment rule, the 	learned 	Counsel 	f o r 	the 	applicants 
cited AIR 1983 SC 852 (Y.V. 	R at) ga i . ah Vs. 	i'. 	Sreenjra 	Rao) 
in which it was held by the Apex Court that posts which fell 

vacant prior to the amended rules would be governed by the 

old rules and not by the new rule. 	He also cited AIR 1988 SC 
2068 P.Ganeshyar Rao Vs. 	

State of Andhra Pradesh and AIR 
SC 223 B.L. 	Gupta Vs. 	MCD fol lowing AIR 1990 SCC 	157 N.T. 	Devjnkattj 	Vs. 	

KPSC in Which an exactly simjlai-  \Tje\v 
was carried forward. 

14 . 	Al I these settled POs i ti OIlS in 	regard 	to 	the 	real nature 	of 	adhoc appojntflient 	and 	aPplicabjy of 	the 
recrujtnlent rule at the point of time, 	the 	counsel 	argued. should 	convince 	the Tribunal 	that 	Proper qua1jfjcaj0 
correct 	recrujtnieimt 	procedure 	uninterrupted officiation 
time 	of 	

origin of vacancies and the extant recruitriment rule 

iii point of time, are enough to grant regular status 
	to 	the Rpplicants 	without 	inflicting 	a 	fresh 	condition 	of recrtij tment 
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15. 	

The learned Counsel for the respondents argued 
 

the applicants would have to qualify in the Physical that 

also Prescribed 	 test 

Rules and 	
in the currefly operational 

	Recruitment 
further that there Was no Saving clause in these 

Recruitment Rules to the effect that the vacancies existing 

at the time of framing the new Recruitment Rules for promotee 

quota are to be filled based on the earlier Recruitment 
 prevalent at 	that Point 	
Rules 

of time. The counsel for the 

respondents also brought to our notice that promotional 

avenmes for the applicants in the ministerial line are 

already availablend therefore the questj0 of reversion in 

the general did not arise as the applicants could he ShOWn 

against vacancies in the grade of Examiner even thogh all 

those who were working on adhoc basis could not be 

re2uIarjSecl for want of Posts 
	under 	PFomotee 	quota. Referring 	

to the representations Subllljtted by the applicants 

the Counsel contended that the applicants can be 
 for 	

to 	
considered 

the grade of Examiner on reu Jar basis 

against the three Posts earluarked for promotee quota in 

the 
accordance with the existing instructions and provisions of 

Recruitment Rules. 	
Clarifying the 	structure of 	the Sanctioned cadre, 	however 	

the counsel Pointed out that 24 

posts of lnspectors(Exami ) vere sanctioned and ratio of 

2:1 is to be followed between direct recrujtees and Promnotees 

and therefore 8 POsts were meant for promotee officers and 
there are io 

promotee Exanjners now working on adhoc basis. 

We fail to comprehend the arithmetic as to how the three 

vacancies for promotees were worked out. He stated that the 

GrOUP-C Recrujtnment Rules 2002 was received in the 

respon(1ents office in November. 2002 and based on it action 

was initiated to promote eligible officers to the grade of 
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Inspector (Examiner) Since new Recrujtrflent 
	Rules  effective 	from 	7.12.2002 	

were made 

	

and all 	
further promotions, regularisations 

 would be made Only on the ba sis of the new 
Recruitment Rules. 	He 	

informeci us that reguIarj5j0 and Promotj05 	
to the cadre of 	Inspecto r/Preventi ve  

(Exalilifler) were 	 0 fficer 
initiated and completed but the same could 

not material ise in the case of Inspector (Examiner) due to 

the non-cooperation on the part of the arihoc pronlotees who 

to take Physical endurance test fixed. 

16. 	
We have hearci the Counsels. 

	
We fjfl(J Sufficient force 

in the argujIeiits of the learned counsel for the applicants. 

Particularly in respect of the treatment of adhoc appointment 
in service 

ence 
 and we generaJJ accel)t  

that the applicants Should 
	

the POSjtj 

 not be treated as adhoc  a 	 appointeesfte
j seven years in the posts of Exarijners 

they could 	 onl 	because 
 not be recruited 	

on a regular basis.  
asked ourselves as to what would this reguJ 

	ba 	

We have

sis 	in fact 
he . 	We 	ho Id 	that 	the 	regli I a r i t y 	of a 	os i t On wfl 

	

I irsJ 	 uI (1 be 
by the existence of a vacancy not 

 flature 	f a s
hort_ternj or Stop_gap vacancy 

	

in the 

s 
regularity of a recruitment process backed by e 

a r ecruitment 

condly by the 

rule and thirdly by allocation and performance of designated 
 duties 	

In the instant case the applicants were appointed on 

adhoc basis by an Order dated 10.7 1997 (A2). The test of 

the true nature of the vacancy would lie in the duration of 

appojrtfllerit If the Vacancy is a Stop_gap or Short_term 

arrangement then evidently it would be terminated after a 
short d

uration COsequfl on the removal of the cause of the 
ar

rangement of expediency 

	

 
Continues 	

or convenience 	
If the arrangement 

for seven years thet it has to he concluded that 
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I the vacancy is of regular nature. The second 
 regularity 	

of recruitment process 
	

criterion of 

is also met as 
the Commissioner of Customs in his letter dated 

	24.1.2001 
addressed to the Ministry of Jinance had Confirmed it that 

the applicants had in fact fulfilled the eligibility 

 
COflditions as per the existing Recruitment Rules and it was 

also admitted that a duly COnstituted DPC had found theni 

Suitable So the second criterion is also met. The third 

Criterion is not in dispute as the applicants are Continuing 

to discharge the duties allotted to the Posts for the last 

seven years. Thus, the claims of the applicants to be 
regularised 

 passes the Crucial tests, but the only instrument 

that can translate this into reality is an appropriate order 

re8ularisjng their promotion Which has not been issued. 
	At this juncture 	

it has been brought to our notice through a 

Miscellaneous Application by the applicants that excepting in 

the case of the first applicant (P.C. Mathen) in the case of 

the Other three applicants (Mary Ipe, Anil Kumar 
	and 

Vasundhara) orders have been issued on 27.3.2003 granting 

them deemed Promotion as Senior Tax Assistants 

21.8.1991 	with 	 w.e.f, 

 the Stipulation that they would have to pass 

the requj or Suitable departmentaj examination in computer 

application and relevant procedures Within two years failing 

Which they would not be eligible for further increments. The 

order also Provides that the service rendered by the officers1. 

before 16.1.2003 would be taken into account for deciding 

their eligibility of Promotion to the next higher grade. 

Interestingly the next higher grade is that of 'Examiner' 

Which the applicants are already Occupying Since 1997. Now. 

by this order the applicants would be reujred to pass a 

qualjfv8 examination Within two years failing Which they 

------------------'ffi------ 
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would not he entitled to further increnlents 
	In 	fact 	the 

applicants by the time of issue of the orders have completed 

almost seven. years 	
in the next higher grade. 	If it is the 

intention of the respondents 	as 	apprehended 	by 	the 
applicants in the MA 313 of 2003 relating to this OA.. that 

by promoting them as Senior Tax Assistants retrospectj.jy 

they would in, a way compel them to confjrn to the new 

Recruitment rules for Promotion to the rank of Exajiijners 

then that would be patently unfaj. We recognise that the 

post of Senior Tax Assistant was created in pursuance of the 

Vth Pay Commission recommendation and the applicants could 

have been promoted to this post by fol lowing the regular 

proce(lre before they were allowed adhoc promotion to the 

next higher grade and uninteI.r1pted Continuance in that grade 

for seven years Without resularisation Introduction of the 
harrier 	of 	a 	deeffle(j promotion 	at an in(erI,IecJjaiy level of 
Senior Ta> Assistant 	therefore would not 	prejudice 	their regularisati on.  

17. 	Now about 	the circumstances 	in which the • adhoc 
promotions were made. The order Promoting the applicants to 

t h e Examiner grade does not specify an reason, nor d 

'lay down a limit of 	
oes it 

time. 	
The promotion would remain in 

force until 	
further orders, that is what it says. 

	But more 
lflPOrtantly, atleast from the Point of view of the 

respondents it cautions the promotees that the appointment is 

against temporaiy vacancy purely on tempora.y basis and in 

the event of abolition of their Posts, they are liable to be 

revertedi to their parent cadre. Further, the order includes 

a clarificatin that the promotion is purely an officiating 

arrangement and would not confer any right on them for 
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Claiming any Preferentjai treatment or advantage in the 

matter of seniorjt and future regulj5. The learned 

Counsel for the respondents relied almost exclus ively on the

e applicants were 

text of this order to Persuade us that th 

already warned of the risks involved in thelpromotion and 

further that they had Willingly accepted the Promotj00 

Having done that with the fuji knowledge of the implications. 

 
the, applicants according to the learned Counsel, were no 
lOnger in a 

Positl0 
to Clajnj regularisation 

 in the post fro1 
the (late of their initial adhoc appointment To Convey the 

elements 
full import of the appointment order we would highljg 

	five in it. 	There are: 	
(j) the vacancies were temporary 

Promotion Was not regular. but adhoc (ijj) 
 

revert if Posts are abolished 
	

they would 

would 

	

	 (iv) officating arrange0 

not Confer any advantage for seniority or rgul
ar j j0  

(v) their Promotion would not p
r
ejudice the claims of others 

Were the vacancies temporary? Prolonged Continuation 

is evidence that there were regular vacancies available. 

Could it be that there was a Problem of quota manageefl 
	

No 
averments to this effect has been made by either Party. 

 
the vacancies arise (lue to a sudden deve1 

	

Did 

pment? No evidence 
of that also is available 

How is a regular promotion different from adhoc 

Promotion? An adhoc promotj0 is so called when the Process 

of recruitment is applied for a particular purpose, or the 

promotees themselves are Particularised out of sequence, but 

nevertheless the promotions have to be made due to certain 

special circumstance 	
for a sPecifjed.PC.d 	

Adhoc is 
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eventual ly 	

either superse(le(l or 
SUl)SUR1((l by what is 

1, e9 u11 

By definition 'adhoc' is an exception made to 
	the 	rule this p 	 for articular or 	special 	Purpose 	

Regular appointfllent 
supersedes adhoc appointment when regular appointees are 

regularised. 	
In both the situations time and process are 

crucial 	
If adhoc arrangement is made for a short time, then 

ternhiflatjon of adhoc arrangementwith or 
without 	replaceulent would Pose no problem 	

If adhoc arrangement is made for want 

of compliance with the reguIry constituted process of 
recruituuierit 	then also 	it 	can 	he 	terminated without 	any problem by 	flStituting a 	regular 	Process 	In both these situations 	the 	essence of 	radhoc 	en . gagenient 	is 	its 
transitoriness. But if an acihoc appointment continues far as 

long as seven years and there are no plausjhlexplanatj05 

as to the Confernierit a degree of permanence on an apparently, 

 
transitory arrangement, then inference would gain ground that 
t h e (lescrjJ)tOfl 'adhoc was 

opri,-tte and opportunistic 
on the part of the Appointing Authority. 

	
In such an event regulai. 	

appointment 	would 	
by necessity Subsuinme adhoc 

appointment by absorbing the event of initial 
	adhocism  its hroadei. 	rubric 	of 	regulariy 	

into 

	

I 	is 	not as if the respofl(lefltS 	were 	at 	any 	point 	of 	time 	unaware 	of 	the impl.jcat ions of 	Prolonged 	
adhoc appointment 	

It would be pertinent 	
to refer to A8 document dated 

	29 .8.2000 	a 
communication addresseci by the Ministry of Finance to the 

Commissioner Cochj 	
In this Communication the Ministry had 

askedl the COunflissioner 	to 	furnish 	the 	details 	of adhoc prolnotees 	and 	
tocertify if the officials had fulfilled all 

the eligjb 	

the tirneof their initial adhoc 
pronioti05 as per the p r

ovisions of the reJevart 	recruitment 
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rules 	

The Colnmjssjor)e r of 
Cutot,15 CocIij1 in 	reply 	t communicatjo 	had 	 o the 

stated on 	24.1.2001 	
that all the adhoc 

appointees had fulfilled all the 	eligibi,lit,
as per the provj0 	

of the relevant Recruitment Rules at the 

time of their initial promotion on adhoc basis 
	Further, had explained 	 he 

in an appended note the reason why adhoc 

appointment was Continued beyond one Year. The explanaj0 

would clarify the context: 

The sanctioned Strength in the grade of i Examiners 	s 24 	inc luding 2 	
leave reserve Posts sanctioned in the grade. 	

Atpresent 	io 	a.dhoc prornotees are working in this grade, 
	Pl'Ofllotions Were made on the vacancies arising due 

 Basis and Deputation Basis. 	 to Cost Recovery  

On 	Continuation 	
of a number of Export Promo t.i on Schemes and lJberaliseci 
	Policy of 	the Government Sufficient manpower is requjr 
	With 

the 	operation 	of 	the 	newly 	open 	Cochjn International Airport at 
N edunhasserv the requjre of examiners have heconie 
	IflSuffjcjent 	

as post of Examiners have to be Inannej and lack of personnel 
	in the grade put a lot of strain on the existing staff 

and would adversely affect the noririal 
	work. 	Hence Continuance of adhoc  

absolutely necessary 	
m prootions 	in the grade is 

20. 	
We do not know if this explanation was accepted 

	but the 	very fact 	that 	the adhoc engagem 	Continued is sufficient 	to 	conclude 	that 	the 	controlling 	Ministry at least 	
let the matter pass, 	

it is not as if this was a new 

phenomenon The Commissioners of Customs Cochin in a letter 
dated 26.3.03 (Annexure R-2) 

to his counterparts in Chennaj. 

Mumbaj and Calcutta had enquired about the practice followed 

in regard to adhoc promotees to the Examiner grade in those 

Commjssionerates Full text of the letter is reproduced 
he low: 

I 
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Cochjn 

	

Sanctioned strength of Inspector(Examjn 
	) in 

	

COMMiAsionerate 	prior 	to I 	 the 	Cadre Restructuring was 24. After cadre restructuring the 

1iistry 	Vide 	their 

sanctioned strength 	is 24. letter No. 	F.NO. 	
A.11019/72/99 Ad IV dated 19.7.01 read with letter F.NO. 	

11O13/04/2002/Ad 	TV dated 19.9.02 had directe(1 that vacancies arising out of 
cadre restructuring has to be filled up only by 
promotjo5 and intake of direct recruitment was 
freezed upto 31.122002 Before bringing in to effect the present 	recruitment 	rules 	i.e. 	Customs 
Department 	Inspector 	

(Examiner)(Group-Cposts) 
Recruitment Rules. 2002. there was no requirement of phYsjcai Standards 	endurance test etc. 	for the promotion to the grade of Inspector (Examiner). 
However with effect from 7.12.2002 any Promotions to 
the grade of IflSpector(Examiner) have to be 

in 
accol'dance with 	

the modified Recruitment I

Rules. Since good number of Officers were Working on adhoc basis in the grade of flSpector 
	(Examiner) 	in 	this 

('ommissioflet 	and 	iflce 	
onie of them (10 not Possess 

the 	physical 	requjre1j105 	as 	idjcat e d uhoflifieci Recruitment Rules 	 in 	the 
Officers have gone to the Hon'ble CAT Praying that they may he reu1arjsed 

against the vacancies base rule i.e. 	 d on the old recruitment 
Customs Departmer.t 	(GRoup  Recrujtiy,ent Rules 	1979 	

Similarly, 	
post) were waiting for promo 	 icers who tjd.n 	 off

C  

to the grade of jnSpector  (Examiner based on the earlier 
filed applic 	 Recruit 	Rules also requesting ations before Hofl'ble CAT Ernakulam Bench 

that vacancies which arose prior to the 
impIerneflj0 of modified Recruitment 

	Rules  filled up based on the earlier Recruitnent Rules to be 
At present vacancies have to he filled up in the ratj0 

f 
of 2:1 i.e. 	2 Post 	or Direct Recruits 	and 	1 	post 
for Promotee officers 

2. 	
Practice foIJoved in Your 
up of vacancies aft the 	

Commissjoflerat 	for grade of. Insp 

filling 	
er cadre re structuring in 

to this 	
0 	

(Examiner) 	may kindly he Commissio nera f 

21. 	Text 	of 	the 	reply 	furnished 
COflhtnissionerat 	

is reproduced below: 
by the New Mumbaj 

Kindly refer to your letter 
F.No.S45/47/2001 

Estt. 	Cus. dated 26
.32003 on the above subject 

Vide Ministry's letter f No 
	

A.110131412002 
ACI.TV dated 	5.6.2002 	the 	sanctioned Examiners in Murnbai 	 strength of 181 	to 	205 	Custonh5 House was increased from 

	

under 	the 	revjsior) 	
resulted by imPlementatioç Cadre Restricttirji1g Plan which was 

 
fiotifieci vide 	F.No  19 . 7 . 2 001 	 A.I1Ol92199 	Ad.J\7 	dated 
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The flpr was Convened to fill 
	U 	the 	(45) 

rear vacancies of Examiners 
	

2002 by following the Interview and con 
	O0 	

of 

fl 	

28.12 Physical 
standard Test a 

	
attracted by the new Recruitment Rules for the post of exaniflers 2002. 

	
to 

Your CUSOm Ho 	
(37) Examiners were also Working on 

adhoc basis that also for a period ranging from 2 to 

These all Promotions 

years 0 Murnhai Cus0, House 
were made aga I list the Cost Recciverv posts, 

	
and also 

the same coUld 	
not he resularised for the want of 

regt,l 	

vacancies available in promotee quota as per Recruitment Rules of Examiners and 
	all the adhoc promotions were recommended as per Recruitment Rules, 19

79, by respective regular COnstituted DPC the 
execution of new Recruitment Rules in the case of 
regularisation of (37) Examiners 

WRS appeared difficult Promot IOn to the cadre of Examiner_reg 

In 	this 
instruct ofls Vjc1 
dated 	10.7.1992 
instructed that - 

( i ) 	these 
basis of 
Without 
se I ec t ion 

persons may he 
their 	selectj00 
SubJecting 	

them 
Process 

regularised 
 on the held 	in 	1082-83 

to yet another 

(II) there reguJarj5j0 should be as per 
their 	turn i 
the time of n the seniority list prepared at  
he 	 adhoc promotion 	

It may please 
ensured 	that 	

the period between their initial 
a ppointment  on Suhseq 	 acihoc basis and their reg"Jarisation 	

depending Upon their turn in seniority Should not be counted 

for the purpose of fixing their senjorit 
the examiners grade. 	 in  

Further Boards had 	
instructed that the aforesaidi instructions maybe implemented Under the in

timation to the Boards. 

Accordinslv this Custom House, kept reserved 
(37) vacancies for regularisat 	

of adhoc 
Examiners 	oi - of 	a 	lotal 	

avaj lahle C vacancies 	onseqfl 	
to the DPc meeting a 

promotion order containing the names of (07) Examiners, was  
reference 	Issued on 31.12,2002 	And a 

has been sent to the Ministry Vide 
letter of even number dated 30.1.2003, 
seeking the concurrence for regu1arj5j0 
(37) adhoc Examiners 	 of 
mentioned 	 following the lines as 

in the aforesaid letter. The reply 
is still awaited. 

Posts. While holding the DPC for new '(08) 
the Recruitment Rules was followed in 

toto such as Conduction of Physical test and 
interview. No candidateoI)jected 
provision of physical 	 the new  ment1 Ofl (1 	 standard 	test 	as 
31 . 12.2002. in 

	
new Recruitment 	Rules 	till 

regard 	
Board 	

has issued letter NO. 	 the
32O22/34/go_AdIU (copy enclosed) wherein 
	it was 



-22-- 

l) 	
Later o, 	a 	case 	has 	been efore 	the 	flAT. 	Mu 	 filed 

	

rnhaj 	
by a Candidate belonging to the eljgjj)l 	

feeder cadre and  the 	intro(hictj0 	 he 
of standard 	test 	in 	e 	 ph ysical 

for the post of 	thnew Recruitment Rules 
interi 	 Examiner 	Till 	date no m Order/stay has come in force. 

22. 	
The corresp0fl11 	

would show that the Problem of 

adhoc RPpojntées has been there and acihoc 
	

have been devised for hatches of appointees 
	 The 	New 	Mumbaj 

letter quote5 	the 	instructions  Custoi5 	& 	Central 	Excise 	Board 	in 	letter of 

	the 

32022/14/9oAdlJJ 	dated lO 	
No. 

	

.7.jqg2 	
The instructions related 

i 
to the reuIarisat 	

of adhoc Examiners Selecte 
d 	 d 

in 1982-s an 	who 	remaiile(1 	
unregulaj51 Until .July, 1992. 

	
The Point that emerges frø,11 thjs 

 

not 	 correspondence is that the reason for 
issu 	

regularisation 
 orders despite the 

re gular nature 
of appointment and ProJdflp((] cofli ir)tanIce of' adhoc status 

	wa 
that 	

regular vacancj15 were not availabl 
	

s 

At least 	 e in promotee quota 
this has been 	

the clear declaration by  Mutnhu 	Comm he New 

not 

i 	
missjonert 	

aithollEb 	
the CocIi0 Commissionet has 	romp mit 

with such a 	rlPclaratj o  n 	They  course 	
clarified in their reply statement that agaj have 

	of  

total vacancy of R (app1 v ; 

recr ,  uu its 	
' the ratio of 	2i 	to 	irect 

have got 

and 	

promotees in a sanctioned Strength of 24) they 
Jo adho r 

 re 	nor

r prornt Pe 	0 po I t ion. 	That 	is 	neither 
h 	

there as, there is no clear explanation at least 
arithmetic11 	f the Us 

that 	i 	
e of quota ancj backlog 	In any case 5 

not an impediment on the way to Conclude that 
regularisation in line 

s uggested in Board's instruction was a 
Possil)Iljty. 	This  

past 	
wh 

POSsibility has been Used in the So 	
y coul

d this not he Used flow? Mumhai Used]it by 
ISsuing regularjsatj 	

orders to 37 adhoc appoi 
Whether the in 

	
ntees 	in one 

go. 	

structlo0 of 
the Board in rearcJ to 
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sen i or i tv is complied with this way is another matter and we 

are not JU(lgjng the action by merit. 
	But 	the fact 	remains that a b 

a n ri re(t rec:rL, i trnent WflS impose(l by the 

Department of Revenue Ministry OfFjnance on 19.7.2001 to 

allow the vacanrj5 to he filled up b 

cadres as a 	
y promotion in all 

one 	time 	relaxation 	
This ban on direct recruitment 	

was extend1ed 	
further upto 31.12.2002 by a 

cornIlinnicatin dated 5.6,2002 
	The ban on direct 	recruitment 

came along with orders of cadre restructuring and it 

contjnJec1 Until after the new recruitment rules were notified 

(31.12.2002). The simple idea behind this, as we couId 

gather from the doctinients and argure5 presented before us, 

was that cadre 
r
estructuring as Well as the new recruitments 

rules would both unsettle prnmotjoral vacancies would leave 

no scope for subsequent reularjsj0 in different cadres 

and hnre 
It 	 m °ne-t ie 

disperatjon would be the best Possible 
way t0 absorl) 

the promotees leaving the way open for the 

of a restructured cadre with new recruitment 
rule 	

The learned counsel for the respondents explained that 

the last Sentence in  

Wa 	
the Departnents letter d a t e d 	5.6.2003 

restrictive as it providle(1 that 'no vacancy in respect of 

the Posts 	included 	
in the cadre restructuring Should be 

filled U 	till such 	time 	as 	further 	orders 	are 	issued.' Further 	
the learned counsel argued, 

in the very same letter 

a clear statement had been made that 'sanctioned strength now 

indicated suRersecles a 

and this was 	
ll previous sanctions issued so far' 

interpreted by the Cochjn Comrnjssjonerate to 

mean that no action was to he taken in respect of the earlier 

vac1ncjes . We saw the re( 
1uct!i'j0g 

ordei s. and 
i nterestingly we 	fOUfld 	that 	

for Cochin Commissloflerate 

partic1lar1v in respect of the cadre of Examiner there was no 
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change, it was 24 earlier and it was the same 24 now, we 

also found that no action was taken 
	by 	the 	COChj ommissiior,.t e 	to 	tropc)sp 

additional requirement of staff 

in pursuance Of the Ministrvs letter dated 5.6.2002 
	whIch could have correctec 	

the imbalances arising out of adhoc 
promotions awaj ting regulari5j0 

23. 	In 
Conspeettis we are of the view that the applicants 

have a reasonable grievance and that the groun5 of 
 res tructllrin 	 cadre 

Vacancies 	

new recru.jt,11p 	rules 	lack of 	promotee 
and conci 	Iofl 	of a d . hoc 

 Rppointment 	are after thoughts 	Which 	fail 	to 	explain 	the 	failure of 	the ( ' 011
ltnisS ionerate in taking appropriate action 

	in 	good 	time. We are also of 
the view that the 2002 recr1 not 	he 	

JifjIf.ntJ 	
wol,f(J 

a pplicable to the applicants and hen 
	they woull not 

standarri 

he reqItjr 	

to pas any test. including the test of 
	phvsicaj s, 	

to he freshly Considered for regular appointment. 

There wnuJ(1 in fact no further selection PrOCeSS requiçJ 
	if 

they have Undergo ne one already for adhoc promotion 
	All 

vacancies arising from the first date of adhoc appointment in 

the cadre of Inspector 
 

exclud 	

(Fxamjner) 	
until 	Until 	31.12.2002, ing 	those 	that 	 .i - 	 - 

UI) 

ny direct recruit5 liplo 	that 	date 	if any. 	would 	he 	reckoned 	as 
available for re?ularisjg the applicants and those Similarly 
C 

applicants 

 FCuiu t anced 	and WOU Id 	he 	I' I I led 	up as 	such by 	the and others 	
imiJarly circulnstancel 	Ones, 	Without any further selectj0 	process 	

We declare that the new 

recruitment rules would he applicat)le to those who Would be 
elijhle 	

for pronotjon again 	
vacancies arising after 31.12,7002 . 	All 

direct recruit vacancies that have remained 

unfilled would he a(ide(j to the vacancies for promotees and 
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would be used for regularising the adhoc promotees first. The balance if any 

would be added to the Direct recruitment quota maximum upto the extent of 

number of slots lost due to regularasation of ad hoc examiners. The period 

between their initial appointment on ad hoc basis and their subsequent 

regularisation would be counted for the purpose of fixing their seniority in the 

cadre of Examiners subject to the condition that the promotees would be placed 

enbioc below the direct recruits of the year in the order of their seniority fixed at 

the time of ad hoc promotion. 

In the background of our discussions of the issues and in the context of 

the foregoing observations we allow O.A.856/02, 0A865/02, O.A.866/02 and 

O.A.867/02 and direct the respondents to regularise the applicants from the 

respective dates of their initial ad hoc appointments. We set aside the A-6 series 

of orders as inapplicable to the applicants. We also direct that direct recruitment 

quota remaining unfilled until 3 1.12.2002 be converted into promotee quota to 

the extent required for regularising the ad hoc promotees. With the regularisation 

of the ad hoc promotees against vaóancies arising upto 31.12.2002, the balances 

should open with a fresh count and quota fixture recalculated for all appointments 

from that point. Compliance of these orders be completed in all respects within 

two months from the date of issue of these orders. 

In O.A.257/2002, the limited question to be considered is whether A-7 

Memorandum issued by the Commissioner of Customs, Cochin disposing of the 

representations of the applicant, is sustainable, in the light of R4(a), R4(b) and R4 

C 
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(c) orders of the Central Excise & Customs Board which lay down the ground 

rule that all the backlog vacancies which have occurred upto 3 1.12.2002 should 

be filled up by prornotees by grant of one time relaxation. The applicants have 

admitted that they do not possess the required physical standards required under 

the new recruitment rule. The applicants claim that they, became eligible for 

promotion to the post of Inspector (Examiner) in 1992. While these claims are 

disputed by the respondents, they point out that the new recruitment rule brought 

into force from 7.12.2002 has wholly replaced the old recruitment rule, so all 

promotions from that date onwards would have to be made on the basis of the 

new rules. Since all promotions from the ministerial line to the cadre of 

Inspectors and Preventive Officers are now being made as per the new 

recruitment rules, which do not distinguish between Examiners and Preventive 

Officers in terms of physical standards, a separate dispensation for the applicants 

on the basis of old recruitment rules would not be in order. Further, the old 

recruitment rules did not recognise the post Inspector (Examiner), the correct 

nomenclature then was Examiner (Ordinary Grade). 

26. . On comparing the old and new recruitment rules, we notice that the new 

recruitment rules under Col. 12(a) declared inter alia UDCs with five years 

service in the grade as eligible for the post of Inspector (Examiner). This was the 

sole criterion for eligibility under the old recruitment rules for the post of 

Examiner, (Ordinary grade). Thus we do not see much problem in terms of 

nomenclature What was Examiner (Ordinary Grade) under the old recruitment 

rules, became Inspector (Examiner) under the new recruitment rules with the 
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addition physical standards as a new condition. So, a UDC, who was eligible to 

be promoted under the old recruitmt rules without conforming to any physical 

standard, would be required to confirm to that if he is to be promoted under the 

new recruitment rules. As long as a feeder cadre is identifiably the same in the 

old and new recruitment rules, the new condition of physical standard absent in 

the old rules, cannot be imported into the new rules to the disadvantage of those 

who could have been promoted under the old rules, but for the inaction of the 

respondents. 

27. 	
Could the applicants have been promotecj to the rank of Examiner 

(Ordinary grade) in the first place, on the basis of available vacancies prior to the 

implementation of the new rules? It has been argued by the private party 

respondents that the post of Inspector (Examiner) came into being with the 

restructhred cadre and became operational with the introduction of the new 

recruitment rule i.e. From 7.12.2002, and the applicants opted for promotion to 

the post. Hence their claim for promotion to the non-existent post of Examiner 

(Ordinary grade) under the old recruitment rule is without any basis. The 

contention of the respondents has to be understood in the context of the fact that 

the applicants, who admtitedly do not possess the required physical standard, 

could have been promoted prior to 7.12.2002 (introduction of the new 

recruitment rules) or prior to 31.12.2002 (date upto which there was a ban on 

direct recruitment and all vacancies were to go to promotees). Seen in this 

context, the applicants can reasonably have a case only if vacancies were 

available, and yet no promotion to the rank of Examiner (Ordinary grade) were 

S 
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made. The respondents do not dispute the fact that the applicants were eligible 

since 1992, they also do not dispute the fact that there were vacancies in the pre-

restructured cadre. If in thct there were vacancies in the pre-restructured cadre, 

then no presumption need be made to the effect that these vacancies would have 

to be filled under the new rules. If some of those who were qualified under the 

old and new rules, both, chose to take the opportunity under the new rules, then 

should that be a basis for shutting out those who conformed only to the old rules? 

If that is done, as is the case here, then normal career aspiration of those like the 

applicants in pre-restructured cadre, would be drastically compromised. 

We would go by a simple dictum - old vacancies, old rules. In other 

words, recruitment under the new rules must begin on a clean slate. As long as 

there are eligible persons and vacancies to accommodate them under the old rule, 

the new rules cannot be brought into force if it seeks to impose a new condition 

for career progression. It cannot be argued .that the post of Inspector (Examiner) 

carries a job definition, different from Examiner (Ordinary Grade). Logically 

therefore, it cannot be argued that the redesignated post of Inspector (Examiner) 

can functionally render the applicants ineligible in terms of physical standard 

alone. 

We therefore conclude that the applicants in O.A.257/200wou1d be 

entitled to promotion to the posts of Examiner (Ordinary Grade) and Inspector 

(Examiner) against vacancies that arose upto 31.12.2002 and direct that the 

private party respondents who have been promoted under the new rules would, if 
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' 	
they are eligible, be considered along with the applicants against the vacancies 

that arose upto 31.12.2002 under the old rules and on promotion be placed along 

with others in the order of their seniority. Only residual vacancies to the extent 

of direct recruit quota and unfilled vacancies would be carried forward as fresh 

count for being filled up under the new recruitment rule. With these orders, we 

set aside A-7 memorandum and allow the application to the extent ordered. We 

also direct that the orders would be complied with within a period of two' months 

from the date of issue of this order. 

30. 	
The issue in O.A.23/2003 is whether the applicants could be considered 

for promotion under the new recruitment rules for filling the vacancies that arose 

upto 31.1 2.2002. We have already arrived at a decision in the linked cases to the 

effect that vacancies arising upto 3 1.12.2002 would be filled up by promotees 

under the old rule. So, the applicants, if they are eligible under the old rules 

would be considered along with others and be placed in the order of their 

seniority if promoted. The new recruitment rules notified on 7.12.2002 would be 

effectively brought into force from 1.1.2003, because of a ban on direct 

recruitment under the new recruitment rules upto 31.12.2002, and the new rules 

cannot be applied by partial operation for the applicants. We therefore dismiss the 

application. 

p 



30 

I 
In summary, we allow O.A.s 856/02, 865/02, 866/02, 867/02 and 

0 A 257/03 to the extent and in the manner directed and dismiss 0 A 23/03
11 

Dismissal of 0.A.23/03 would, however, not prejudice the consideration of the 

applicants for promotion. Under the old rules. 

The applicants in all these O.A.s would bear their own costs. 

Dtp1, the 28th Februry, 1 2005. 

Sd' - H.P. 05 	
A.V. HRIDr5Th Dr'iIN ISI1TIVE P1E18ER 	 \JICE CHAiRMAN 

trs 


