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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM - BENCH

Q. A. No. 25

| Ao
. | DATE OF DECISION_24.9.91

1991

R. N. ]
N Pill?i Applicant (s)

Mr. M R Rajendran Nair

.

Advocate for the Applicant (s)

Versus

‘ ‘ ' Respondent (s)
Trivandrum and others ' '

‘Mr. George Joseph, AOGSC

Advocate for the Respondent (s)

CORAM:
The Hon'ble Mr. N. DHARMADAN, JUDICIAL MEMBER

The Hon‘ble Mr.

Whether Reporters of local papers may be allowed to see the Judgement? V‘M
To be referred to the Reporter or not? 7 ey :

.+« Whether their Lordships wish to see the fair copy of the Judgement? tfg

To be circulated: to all Benches of the Tribunal? g

S peN

JUDGEMENT

MR. N. DHARMADAN, JUDICIAL ME@BER

The applicant who is working as Lower Division Cierk
in the‘T01eco§vCivil Division at Ernakul;m filed this
application mainly tor grant ot protection of his pay
at the stage.of Bs. 12'30/-~ in the scale of ®s. 950-1500
with‘allzconSequehtial benefits. He also seeks.to quash
Annexure-I and III passed by the Respondents in this
connectién.

2. The applicant was initially appointed as LDC on

13.10.1981 in the Bombay Teliephénes after his selection
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- for the competitive exam.
through the Staff Selection Commissien. He appeared/for the
next promotion held on 18,8.1937 and he was declared
successful as per D.G.' letter No. 3-7/87-ED dated 28.12.87
(Annexure~I) Even before getting his promotion as UDC he

X¥X submitted application under Rule 38 of the P & T Manual

for transfer to Kerala Telecom Circle on compassionate ground.

' His request was granted as per Annexure-II order of the Deputy

Géneral Man;ger (Adun), M.T.N. Ltd., Bombay dated 29_.3.198.9
witg:certain conditions. One of the conditions is that his
pay shall be fixed undgr FR 22, This order_alSo indicates -
. that the agpl;cant has been transferred to join as LDC though
he was at the ;:elevravﬁt time working és we. Ann;mre-IV is
the Last Pay Certificate issued to the applicant. Re;evant

4

portion of Annexure-IV i3 extracted below:

"Particulars

Substantive pay pay 1230.00 CCA 45.00
Officiating pay = DA 283,00 HRA 250,00"

: he , _
3. At the time when/joined Telecom Civil Division, Ernakulam

as LDC the applicant was gettihg a substantive pay e§ Rs. 1230/~
but it was re-fixed as pér the 1@pugned order Annexure A-III
 dated 25;1.1990.‘ According to this order, the pay of the
applicant was 'fixed' ag iﬁ:fﬁld/“'i"éé" on 12.4.198.9 vdth next
date of increﬁent to ®s. 1130/~ on 1.10.1989.in the scale of‘

pay of Rs. 950-20-1150-EB-25-1500/-. The applicant

®e
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prodiced Annexure-IV:certificate and submitted Annexure-VII
representation before the Chief General Manager, Telecom.
Tr’;vandrm in which it is specifically stated that hi&
basic pay at the time éf transfer to Kerala éirc;e was
mf.1230/~ in the ﬁDc pay scale of rs, 1200-1040. This

representation has not been dispose of so¢ far.

4, The case-ofthe applicant is based on FR 22(a) (iii).
It reads as follows:

L I

F.R. 22. The initial substantive pay of a.Govt.
servant who is appeinted substantively to a
post on a timeiscale of pay is regulated
as follows:

(@) If he holds a lien en a permanent post
other than a tenure post, or would hold a
a lien en sSuch a post had his lien net
been suspended-

X X X

(111) when appeintment te the new post is made on
his own request under Rule 15(a) and the
maximum pay in the time-scale of that post
is less than his substantive pay in respect

of the old post he will draw that maximum
as initial pay.”

5. The feépondents have fiied-a counter affidavit in
which they havé stated that thé applicant‘’s t¥anser under
Rule 38 of ﬁhe P & T Manual is subjeect to the conditions
contained in Annexure-IT. One of the conditions is that

his pay will be fixed under FR 22. According to FR 22

his pay éan be fixed at the minimum of the timé scalé to
which he is transferred vide FR 22(b). The service. already

e

rendered by him as LDC in Bombay Telephones is counted for
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increment under FR 26(a)f He has also been allowed two
increments in LDC cadre under FR 26 (b) (1). Aécordingly, his
é'ay has been fixed at R, 1110/~ on 12.4.89 witﬁ the date of
next increment to . 1130/~ on 1.10,1989 which would have
been admissible in ﬁhe LDC cadre._ Théy further submitted
that FB 22(:)(£££) wrenély mentioned in the O.A. applies
only in a c#sé_where the appointment to the new post is
made on his own request and when he holds a lien on a
pefmanént post from whiéh he wa; transferred.'The applicant
does not hold a lieh ;n uDC p§s§ and alse the maximum pay
in the LDC\cadfé is not less'tban_hié 6ff1¢iating pay. | Hence
tﬁenconteﬁtion-ef the applieant_for making FR 22(&)(111)
applicable is untenable. Theféfore, écéording t§ the
.respoﬁéentg ghe appiicaﬁieﬁsisiitéblé‘to beé dismissed.

6. rhe.gppi'icanf_: filed a rejeinder dated 15.3.91 étatipg‘
that»he was a éonfirmed_ﬁbc getting @ substantive pay of

Bs, 123Q/~ as on 12.4.89 énd hénce thé question of completing
probation in the'promdted post is irrelevant for
consideration of fixation of his pgy in the new post whén
he joined that post in Kerala Circle as per Annexuré—II

order., According te the applicant, as per Govt. of India,

Ministry of Personnel and Training 0.M.No. 18011/1/86-Estt (D)



dated 28.3.1988, the benefits of having a 'lien® in a
grade will thus be enjeyed by all officers who are
confirmed in the grade of entry or who have been promoted
. to a higher post declared as having completed the
probation.
7.  Having heard the matter, I am of the view that the
substantive payrqf Rs. 1230/~ as shown in Annexure-II>
L.P.C., is an amount earned by the applicant on account of
‘his working at Bombay. BYISubmitting an appliecation under
for getting
Rule 38 of the P & T Manual Vol. IV,/a compassionate
transfer to Kerala Circle, he did not agree that this
substantiue pay should be reduced fn fixing his pay in the
as minimum..

: post of an1 According to the learned counsel for the
applieant the applieant has oenly agreed for reducing the
 status from that of a UDC to an LDC so as to enable him to
get a éd&pasgtbn&tgﬁtranSfer to Kerala Circle under the

provisions of the Rule 38 of the P & T Manual Vol. IV.

This being the pbsition,' there is ne legal justification
earned and

for reducing the substantive pay which was/drawn by the

applicant,by passing the impugned order Annexure-III.

8. The argument advanced by the learned counsel for

the apolicant in support of his contention to sustain the

basic pay of Rs. 1230/- is based on. PR 23 (a) (1ii) which is

extracted above, Under these provisions the applicant
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i8 entitled te prétection of substative pay in respect of
the olﬁ pestf This‘is opposed by fhe respondents ;n the
ground that the said provision dees not apply ﬁo the.facts
of this ease. According te the respondents the prevision@
which applies is FR 22 (b) which reads as follews::

" PF,R. 22. The initial substantive pay of a Govt.
servant who is appointed substantively to a post
on a time scale ef pay is regulated as follows:

X x P X X
(b) If the conditions preseribed in clause (a)

are not fulfilled he will draw as initial pay
the minimum of the time scale.”

9. They have further submitted that the applicant

does not hold Iieﬁ on the UDC post and alse denied that his
pay in tﬁe UDC ecadre is more than the maximum of the’

pay iﬁ the LDC grade. Hence ﬁe is not entitled te fixation
of the ﬁay as claimed in this application.

10. ©On a perhsal of FR 22(&)(111) the relevancy of lien

' » claim of the applicant
for fixation of pay<w°uld not defeacthe/as contended by the

L

learned counsel for the respondents. When a person is
appoiﬁfgd to a new post on his request agd the maximum pay

in the time sc%le of that pqst is less than his substantive
payAin respect of the old pay which he was drawing before

the transfer, he 1§.éntitled te draw the maximum as the

' the‘xpplicant relied on
initial pay. In the instant casef S ..

[ s

- [
.« e, o . . -
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0.M, RNe. 18011/1/86-Est (D) dQatead 28.3.88 and sSubmitted that
he is enjéYing the benefit of lien_in the grade and he
satisfies the reguirements oﬁ the above rule., This is not
denied by the respondents. Moreover, Annexure-IVALPc

issued by the Bombay office clearly shows that the
substantive pay drswn by the applicant is k. 1230/- which

he is entitledAFoﬁbé protected.even though he has been
transferred to Kerala Circle in a,lowér poét'en @ compassionate
grqund at least as anpg;sbnabghenef;t accrued in his faQour‘
on account of Qorking af Bgmbay.

11, In the result, having conéidefed the matter-in~detail

I am of the view that the impughed erders are unsustainable
and they are quashed and the applicétién is disposed of
with_a directiqn to the respondents to grant protection of the‘
pay of the a§§iicant at the stage of Rs. 1230/- in the scale
"of . 950-1500/- with all consequential benefits. It is
furthef direétea that the'amount,if any,recovered from the
applicant in this behalf shall also be refunded without any
farther delay. | |

12, The application is allewed as<ab;ve. There will be no

order as to costs.

/Sﬁp\\/ﬁavvhmv.n(:q’
5 (N. DHAEEXE;;;Sj;’//////‘

JUDICIAL MEMBER
24.9.91



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

- ERNAKULAM BENCH
- R,A, 63 of 1991 in
- 0. A. No. 25/91

T. A. No. ) 199‘

A '- . DATE OF DECISION _8.1.92

The Chief @eneral Manager . ,
‘T@leﬂ@mmunications EfIVana—‘*Agﬁﬁmgiﬁgrs

~ Mr, George Joseph,ASGSC

Advocate for the Applicant (s)

Versus
R.N. Pillaj L Respondent (s)
Mr, M. R. Rajendran Nair Ad\/ocate for the Respondent (s)-
CORAM : | |
_ o The Honble Mr. N, DHARMADAN, JUDICIAL MEMBER

The ‘Hon'ble Mr.

W

Whether Reporters of local papers may be allowed to see the Judgement ?I7¢4
To be referred to the Reporter or not ? »

Whether their Lordships wish to see the fair copy of the Judgement ? ™M -
To be circulated to all Benches of the Tribunal ? AW

JUDGEMENT

MR..N;'DHARMADAN,JUﬁICIAL MEMBER

This.review application has been filed by the
respondeﬁtsvin the original application. The 1learned
counsei for the review applicant réised ﬁwo contentions:

i) the SubStantive pay of the applicant in the 0.A.
is only m and Rse 120 officiating pay whish M
does not g%it of the substantive pay. In
the judgment dated 24.9.91 in the 0.A. 25/91 a
mistake has been crept in while mentioning the
subs tantive pay of the applicant.

ii) The applicant has not completed the probation
in the-post”ba~which he has been holding in Bombay
\ before secking transfer under Rule 38 of the
" P & T Manual and there is apparent contradiction
in the statements in paragraphs 6 & 10 of the
judgment.

2. The learned counsel appearing on both side8y were

heard on the R.A. After hearing the parties, I am of the
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view that there is no mistake in the judgment.Annexure -IV

which is extracted in the judgment is the " last pay certificate’

issued by the Bombay authorities, It clearly states that

. L -
substantive pay of the applicantuas 1240, It does not disclose

"any break up'as contended by the review applicant. In the

judgment, I have only clarified that the pay which the applicant

‘was drawing and earned by him by rendering his service is to

be protected, whether it is substantive or otherwise. T See
no mistake in the judgments regarding mention of substantive
pay gévenub the applicant.

3. Regarding the other contention that the applicant /

has not completed the probation and there is some contradiction

" in the statements tontained in paragraphs 6 and 10, I See no

-

force. The questionsregarding the completion of probation and

the lien of the applicant have been examined and‘g;scussed
o _

- ' # 7 :
by me in the judgment, There is novcqntradictS%gistatementa

in péra 6 aﬁd 10 as contended by the learned counsel for the
review applicant. The R.A. is only to be dismissed.

4. The review application is accordingli dismissed.

5. The M.P. 1485/91for stay of the 6peration of the

judgment dated 24.9.91 is also dismissed.

(N. Dharmadani}’
Judicial Member
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Mr. MeReR.Nair
Mre. George Joseph, ACGSC

In this Contémpt Pstitjon, the petitjoner
submits that the‘réspondents have not complied with
the direction'dfrthis'Tribunal in the judgment in
@+A. 25/91. The directionsin the judgment are
as followss C h ' o

"i) to grant protection of the Pay of the
appl icant at the stage of Rse 1230/~ in the
sCale of Rse 950-150@/- with all consecuenti

~ benefits:
i1)
any further delay.
2¢ At the time when the CP(C) was takenfor final
hearing, @ representation was made on behalf of the
ACGSC. Later Shri Qeorge'Jbseph appééred andF ‘
submitted that the respondents have compliedwith
the orders of the Tribunal in letter .and spirite.
After going through the ijfly affzdavi&, I am not
satlsfied that the statamﬁﬂsx Judgment of the

2l

the amount if any recovered £rom the applicant
in this behalf shall also be refunded without

0w,
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Tribunal have been complied with as contended by tife
lea®ned counsel for respondentse. Unnecessary statements
are given in the reply. They only indicate that the &
off:LCer has not taken the matter seriously and complied
with the directions earnestly and déligently.

Hence, having regard to the facts and circumstances,

I‘ think it muld be proer to direct the resSpondents to

~ produce documents to support the. statement that they have
compl:.ed with the dj_rGCtions in the judgment as. stated by
the learned ACGSC at the bar. Accordj_ngly,s I direct@the‘
Accounts Dfgicer S Shrz. mp. "Yoxrak who filed the reply to =
appear in person before me 9;12:_-:@}36 next posting with all
documents and orders passed in compliance with the——— —.
directions‘of this Tribunal in O.A. 25/91 to satisfy me
that the directdons 'ﬁﬂ?”;tlféﬂj udgment have been duly
complied withe Post the CP{C) on 30.11.92.

Serve copy of the order through the ACGSC on Shri
- MePo Yoyak, Accounts Officer today itself .

(N.Dharmadan) .
Judicisl Member - -
- 23.11.92
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Mr.muR.Rajéhdran Nair fo

Mr.Geowge C.P.Tharakan,

. . 9 :
It e been brought to my

r applicant

SCGSC for

A

Resp.

noticé that the

CtP(C) is to be heard by a Division Bench under proviso

to Rile 6 of Qontempt of Court Rules

1992, Hence

Registry may post the case before Division Bench, -

JUT—

one week thereafekr.. List for £

19.1.93.

cegy by hande. M ﬁvf . —

C(NGDL)
10-12-9
Ste> pvp

Mre M.R.R. Nair
8r. George Joseph

D.

L
e

Learned counsel for rLspondents wishes

to withdraw the replykdated 231

De%2 and fille a

fresh reply indicating in cleérute:ms how they have

implemented the judgment in O.A.
do so within 2 weeks with a copy

for'pettionerywhq‘may file rejoi
\

25/91. He shoudd
to learned counsel
nderlif‘any‘yithin

urther direction on

M.P.1736/92 is disposed of.

. — \
(NeDpharmadan)
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mc MRR Nair
Mc George Joseph

At the request of counsel,

©15.2.93
SPM & AUH:

CPC 124/92 Mr. ‘MRR Nair

in DAA25/91 _Mr. George

- CPC 124/92

list on .9.3.93.

o\ —

ror applicant,
Joseph, ACGSC

" List before Court No,II on 22.3.93,
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-7=  CPC 124/92
{27) mr MRR Nair
Mr George Joseph

At the request of the learned counsel for the

L

respondents, post on 27.4,93,

[ R
RR © N
154,93

(14) Mr MR Rajendran Nair ' )
Mr George Joseph, ACGSC (Issue notice to both counsel)

Learhed counsel for the reépondents has filed an
additional statement and contended that the directions .
contained in the, judgment has been Fully complled with,

1 Arteﬂ hearlng the cgbnsel of -both sides, we 2&3 satisfied

that there_igAfull compllanca of thq&judgment of this |
Tribunal rendered inlﬁA 25/91. It is very clear in para-?
of the judgment that' substantive pay of thb applicant as
seen from Annexure-II is R 1230/~. That flnding is to be

read aangulth the operatlve portion.in para=11 of the
- judgment. " It' is in thatl@@Smectlva, the Executive Engineer,

Telcom Sivil Divisiéni, Ernakulam has sought Annexure- V

Ciarlflcatiﬂﬂ-La{?nad counsel for the ap ‘appiicant aiso brought
of our notice Annexure IV orde 4}& case or an employee '

e |
the light of these Annafqres at IV and. v&\ya are of the on

similarly situated who has been reverted,on tsansfgr.lh1mA

iew that the ju ment hagenot been fully caomplied with. 'ag 4
v J 9 y P p D

Post the, cés% for further dlrectzons on 26.5.93
uhich date the respondents shall report full c0mpliance

of the judgment.Namsint W0 1t % W

Copy be given, “f l ;‘4 k~4VN$w
kR Randarajan) (& Bha~madan) =

Administrative Member %g74.93 . . Judicial Member

\

ln.‘\
Vak \
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6.5,93

e
© time for camolylngzyhe directions.

B

Mr.MRR Nair
Mr.George Joseph along with Smt. Rajalakshm

In thls case after hearing the counsel on both

sides on 28.4.93 we hawé passed an order direcrlng
the respondents, to ze ort compllance of the judg-
0 1 £045 3 ,

e
ment. (f the respcndents do not cqﬁply with -

the directions‘ we~directed ersonal&gppearanaénw.

oi;theve@ncaaned~0£@ieer before the Trlbunal

Ehe learned counsel for.the.respondents 51 D-

ﬁifted that he received a copy of the (order on
CP(C) only on 13.5. 93 and he requires further

Sut, Rajalakshmi, &sstt.A,O. appeared along
with the learned counsel for th responden ts and
Tk pa%
suhmitted that she Was !xpecting full compll nce of
~the order by today and prOduced a letter received

from the Assistant Director General (TE) dated
- 24.5.93.  Sut, RaJalskhml, A A0 undertadkh that

. full conpllance of the judgment w111 be done within *{

one month from today, & kolAN‘ bt Spemmhns 4t promt ) / :

f\")\’\/‘ &\«bw‘vHMPostlthls cp(c) on 1 7. 93.

hd

(RR) . ._(ND) Y




-0a ' CPC-124/92 in
co DA-25/91

Mr MRR Nair

Mr George Joseph, ACGSC

.This CP(C) was posted peremptorily today for
reporting compliance of the directions in DA-25/91 as

clarified in our order dated 28.4.93.

2. The afflcer who was present on the last posting
myY ;o%@l
dod@,not appear today. Houever, an NP.uxth Dy.No.5964/93

has been fllad for getting further tlme.

3. on 26.5.93 we have heard the learned counsel for

the respondents ag also Smt Rajalakshmi,'nssistant A.O.

who appeared before us'personally and submitted that she

h::nizga»uﬁlﬁL o T |
r ieds one month time to comply with the directions of
the judgement. Aécbrdingly, we granted the time. An
m.P. Dy.N0.5964/93 was filed today for granting further

'tuo;months time for melementxng the directions in the

judgement in the 0.A. This is very étrangly opposed by
the lsarned counsel Por‘ﬁhe petitioner on the gfcund that
the respondents are not willing to implemsnt the directions
in OR-25/91. He also indicated that iwm the order dated

i lhny Care madfeny cliosr %
28.4. 92 that the amployaes similarly situated who had been
reverted on transfer were given ;ha benefit, but the
applicant is denied the same due to the filing»of'CP(C).
In the light of this submission after @oing through fhe
reasons stated in the M:P., we are of the view that no
earnestness is shown by the respondents in complylng with
the dlractxon: in the spirit in which the same “ﬁﬁ?’xssuad
by this Tribunal in OA-25/91. The respondents could have
implemented the juggement, aﬁ least making it clear that

ane o Pt A4
the benefits weee given pursuant to the pebdision o =]



W - - '
basde~of the diLactions and that it shall not be

. (}3) Mr.George Joseph,ACGSC

10~ 1

quoted as a precedent. -

4. tchever; after hearing the learned counssl

on both sides, we are inclined to take a lenient|.

view and grant-further time to the respondents
for implementing the directions in the judge-
‘ment on terms. Aécordingly, we grant three .

ueeks from today for full implamizfgzion of tha
. Vi o
Ma
. . . . N A - - -
the M.P. pays a sum of R,1000/~ to the learned
o w4
counsel for the petitioner within a week from

directions in the judgement,

today, in default the M.P, ¥s standsrejected.

5. Postvaftar three uweeks.

(N Oharmadéﬁj—ﬁff

(R Rangarajan)
' 'J-mol

 1=7-93
26.7.93 Mr.MR Rajendran Nair

-

_ Learred counsel for petitiorie‘r suﬁnt s
that the petition:is‘notcpfessed. ' We record
the submission and dismiss the petition.as
not pressed. ‘No;costs._ |

@l/////

R.Rangarajan. Chettur Sankaran Nair ¢
A.M, ! o V.C, '

the applicant in|-

‘_’r} | " | /§&¢\_/1zyvﬁvf _,,,»’*’f

J)




