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The Hon’ble Mr. NV Krishnan,'hdministrativa Member
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The Hon'ble Mr. AV Haridasan, Judicial Member

P W

Whether Reporters of local papers may be allowed to see the Judgement? VA
To be referred to the Reporter or not? % ¢) :

Whether their Lordships wish to see the fair copy of the Judgement? o~

To be circulated to all Benches of the Tribunal ? :

~ JUDGEMENT

! .
(Mr AV Haridasan, Judicial Member)

4 . L]

The Annexure-I order dated 28.5.1983 of the Seniar
Divisional Mechanicél Engineer, Tfivéndrum removing the 
_épplicént Prom~service‘and the Annexure-VI order dated
12.12.1989 of the Divisional PersanneIVOPPicér dismissing
His appeal against the Annexdfe;l order and confirming the
psnalty imposed oh him ;re challenged invthis appiicatibn.

The Pacts of the cass can be briefly stated as follous.

2. The applicant was working as Carriage and Wagon Khalasi

under the Chief Train Examiner, Machanicél Department, Cochin.
On 12.9.1982 he had sent a leave application’for 13.9.1882 apd
14.9,1982 through another employee by namse Glison. Thomas
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stating that he had to attend on his mother who was takem ill,

Mr Sakthivelu, TXR to whom the leave application was taken by

' be
Mr Glison Thomas told him that the leave should/availad from
o

the CTXR. Uhen he resumed duty the applicanf submitted an
application raquesting'that his absence on 13.9.1982 and

14.9.1982 may be treated as leave. This request was rejected

*

by the CTXR. Thereafter the applicant was served with &
_ charge sheet containing the following charges:

. "That the said Shri 3 Mohanan,while functioning as
C&W .‘Khalasi/CHTS committed serious misconduct in that
~he absented himsslf from duty on 13.9.82 and 14.2,.82.
And on 16.9.82 at 12,55 hrs. he approached CTXR/Shri
MN Sreedharan to treat the absant as lsave due and when.
. CTXR not agreed to, he threatened him to dire consequencés
v and finally warned that he will make Shri MN Sreedharan
awvay from his children if his absence is not regularised
on leave. .

That the said Shri 5 Mohanan absented from duty spot
on 17.9.,82 at 16,30 hrs. when he was asked to collect ’
scrap materials and to depositg in the scrapyard by duty
TXR Shri CN Raghavan., /

Thus the said Shri 5 Mohanan failed to maintain
devotion to duty and acted in a manner unbecoming of a
Railway Servant and thereby contravemed Rule 3(1?(11) &
(iii) of the Railuay Services(Conduct) Rules 1966°.

The applicant submittedrhis-axplanation danyingvthe charges.
Ragarding his absence from duty, he haé explainsed that hs
had sant‘a leaQe applicaﬁion tbrough a colleague by name
Glison Thomas and that on iéturning to duty he again made

-an application t%}he CTXR which was not graﬁtsd by him. It
has been stated that usually leave in such circﬁmstances used
to be grantéd and that the :a?uaal to g;ant leave by the CTXR
was on accnuht of psrsonal grddge} He has also denied ﬁhe

aliegation that he tﬁreatened the CTXR when the latter refused

o
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to treat his absence as ieava. He has further stated that
since on 17.9,1982 his duty hours wag from 7.00 to 16.00 hours,
there was no meaning in saying that ﬁe absconded from duty at
4,30 hours for;thatvhe‘refused to discharge his duties. This
explapation was not accepted and an inquiry was held. Ths
Enquiry Officer found the applicant guilty ofﬂthebcharges.
Accepting the finding of the E.0., the fourth respondent found
the applicant guilty of the charges and by order dated 28.2.1983
at»Annexure-I ordetsd the_remoual od;he applicant from ssrvice
as'a penalty. The applicant'filed 0P-1885/83 before the Han'ble
High Court of Kerala and the Hon'ble High Court staya& the order
of the fourth resbondant remdving the applicant from service.
Iﬁ is alleged that the applicant had Piléd an appeal on
5.4.1983 agaiﬁst the Annexure-I order uhicﬁ,uas not disposed
of by the appsllate authority. The‘writ petition filed by thé
appliﬁant was transferr@d to this Tribunal under Section 29 of -
the Administrative Tribunals Act. This transferred application |
re-numbered 5125:232/87 was disposed of by this Tribunal direct-
ing the appiicant to send a copy of the appsal said to have baeen
Piled by him on 5.4.1983 to the respondents within a period of
ﬁne week from the date of that ordér'uiﬁh a further}direction
that the respundents’shﬁuld get the appeal disposaqkf by the
competent authority withinm a pariod éf three months and that
the applicanf should be allowed to continue ih service till
the date of communication of the decision of the order in ths

aforesaid appeal; It was also provided in the order that if
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the applicant félt agérieyed by the outcome of the appsal,
he Qould be at liberty to approach thé Tribunal for appropriates
relisfs, On 7.12.1989 the applicant was directed to appear
before the DRM on 11.12.1989 at 3.30 p.m. for a parsanal

DRM and. the
hearing. The applicant had sent a teleagram to the/CTXR,
_ a
Quilon expressing his inability to appaar before tha ORM on
1f.12.1§89 as his uncle was admitted in the Lissie Hospital,
Ernskulam. On 10.12,1989 he had also 'sought clariPication
as to the puqusé of the personal hegring. Uhiie sa, on
22.12.1989 the applicant.uas served with the impugned order
Annexure-Vl dismissing his appeal and confirming tbe panalty
imposed ﬁy Annexure-'I order and removing the appliéant froﬁ
sarvice with effect from 20.12,1989,. Aggrieved by these orders
the applicadt has Piled this applicaﬁion praying that the impugnads
urders may be set aside and that\the respondents may be di?scted
to reinstate the applicant Qith back wages, continuity of
service and other attendant benefits. It has bsen averred
in the application that the inquiry has been held in a per-
functory manner without obssrving the principles of natural
justicaland that tha'findihgs are not supported by evidencs.
It has been further allegsd ﬁhat the Disciplinary Authority
andAthe Enquiry Autho;ity were biased against the applicant
.and that the appallafe authority has not.cohsidered the‘appeél

properly. It has besn further contended that the order dated

12.12.1989 removing the applicant from service with effect from
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20.12.1989 has been served on the applicant only on 22.12.1989
which is against the diréction contained in the order of this
Tribungl in TAR-232/87. The applicant has furthsr contended
that since the appellats authority has found thaf the cha;ge
that ths applican£ threatened the CfXR has not been established
the appellate authority has gone wrong in upholding the punisﬁ-

ment of removal from service.

3. In the reply statement Pilsd on bshalf of ths respon-
dents the impugned orders have been justified on the ground
that the inquiry has been praperly'and validly held, that the

findings are supported by evidence and that the appsal has been

disposed of after due congidsration.

4, | Ag di;ected by us, the lesarned counsel appearing for
the respondents have produced for our perusal the file‘ralating
to the diéciplinary proceedings against the applicant. Ue havas
gons through the entire rascords produced before‘us and have

to

also cafefﬁlly listened/the arguments of the learnsd counsel

on either sids. \

S. VThe charges against ths applicént are fhat he ébsented
from duty bn 13.9.1982 and 14.9.1982 and that on 16.9.1982 at
12.55 hours when the CTXR, Shri MN Sreedharan did not agres to
treat his’absenbe‘as leave due, he threatenad him with dire
consequence and warned that he would be made away of his
children if the latter refused to;regularisa his abssnce as
leave and that on 17.9.1982 at 16.30 hours he absconded from

o/
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and
duty,/that when he was asked to collect scrap materials by

the TXR Shri SN Raghavan, Though the Enguiry Officer and the
Disciplinary Authority found the applicant guilty of all thase

charges, the Appellate'Authority has held ﬁhét charge of threa-

do
tening Shri Sreedharan CTXR to[phys1cally harm to his children

held -
has not besn proved. The Appellats Authorlty Lthat“.unauthorlsed

absence from duty on 13.9.1982 and 14.9.1982 and %Rak wilful
' - = —

digragard of orders‘given by Shri SN Raghavan, TXR to carry
scrap materials at 16,30 hours on 17;9.1982 have been préved.
The applicant has in his explanation submitted that he had
sent leave application through Mr Glison Thomas and had also
personaliy submitted an applicafion to the CTXR to grant him
leave for abssence and tﬁat fharefore he did not abs;nt himself
from duty without justifiable reason. Hs has also stated in
the explanation that as pa; the pracfice,4leéve appiications

sent through colleagues used to be accepted and leave granted
‘ vas
and that the refusal to grant leave in his case fonly due to

personal gradge. Shri MN Sreedhazan, CTXR uas examined as
witness No.1 befors the Enquiry Officer. The £.0. had put a
definite question to Shri Sreedharan as followus:

"q.5. (Exhibit No.1 leave letter officially) It is
seen in the leave lstter that the employee absented
himsslf due to his motheg>1llnass and left head-
quarters which appsars to be a human valid rsason,
and after his arrival uhen he requested you to
treat it as leave, what is the causs for trsating
absant period as absent?

A, This employse has besen a regular absentes. He
was in the habit of demanding leave on this plea
(mother sick & etc.) therefore I doubted the
validity of his leave letter and its reasons
dated 15.9.82 on his report;ng duty, after his
unauthorised absent.

(ﬂ—\/
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In cross-examination, the defence helper asked the UWitness
No.1:

"Q.No.16. Do you aware through any source that the
: charged employee's mother was sick when he
requested leaves for the pariod?

Ans. I am not aware through any source.

G.No.17 ‘Had you been aware of his mother sicknsss
what would have been your attitude towards
his request? ‘

Ans. -~ Had I bean known his mother in sickness
I would have granted leave."

These éﬁéﬁérs;given by Witness No.1 would shou that.the
applicant had submitted a laave4abplic;tiﬁn‘f0r'his absence
from.duty_on 13th and 14th September, 1982’05 the ground of
his mother's illness and that the uitnass-uas'nﬁt'satisfieé
abouf fha genuiness of the request. It has also come out in
evideaée that on 12,9.1982 itself’the applicant had sent a

- leave application through a cnlle;gue" by name Glison.Thomas;
This shoﬁ; that the applibant though didAnét appear for duty
on 13.9.1982 and 14.9.1982 had done sverything within his
pouwsrs ta-infufm of his iﬁability to attend to duty on these
days by sending leave application through a colleagueg and
that‘even after returning to duty.he had made an appiicatian
foriléave. If the CTXR was not convinced about the genuinsess
of the reason mentioned in the leave application he should
have given an opportunity to the applicant to substantiate
the averment in the lsave application.' Further, the lesave
application submitted by the appliéadt'ﬁa return to duty is
not séen rejected though absent is written thsre under signature

A
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of the CTXR. That thé applicant'uas»abaentf}ﬁnn 13.9.1982
" and 14.9.19&2 is a fact admitted. Tha request made in the
lesave applicationﬁ?o treat this abééd&s.ﬁxxxas leave, if that
request uas rejected the CTXR should haya rejected the 1séue
application. TheAlaave application with the sndoresement of
fhe CTXR ‘abgent' is availabls at.page No.24 of the file réiating
to the inquiry.‘ This shous that no specific order rejecting
the leave application has besn made. So it is impossible to
conclude that the absence of the applic;nt on 13.9.1982 and
14;9.1982 has been unauthorised bacause a final decision is
not seen takeﬁ‘eithér granting the reduast for léave br refus-

| ing the same. Though in the appellate order it has been hsld

that the absance uas'unauthorised, it is curious to note that

there is no éharga for unauthorised absence. The charge is

that he absented himself for duty on 13.9.1982 and 14.9.1982

and not that he had unauthorizedly absented from duty. The

TXR Shri Sakthivelu to vhom the leave applicatiqn of ths appli-
cant was submitted by Shri Glison Thomas should have ﬁormally,
forwarded the leave application to thé CTXR. For reasons best
to him | . : - :
knoun /this has not been done by him. Though it is ssen that
one or two questions wars askad to TXR Shri Sakthivelu, i.e.
question No.24 and 25 etc. under the caption'Proceeding Officer
intervent®, it is nmot seen recorded that this SakthiQalu was
examinad as a witness because thess questioné and ansuer;:ﬁere

sean interholated uithin the testimony of the Witness No.1.

" This is an erroneous procedure. Morsover, a mere psrusal of

“(\-/‘ o‘vogooo
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of the iﬁquiry proceedings especially the examination of the
two witnesses and the questions put to the applicant by the
Enquiry Officer would show that the Enquiry Officer was not
impartial, Uhile there was no charge for being a habitual
absentees the attempt from fhe vary beéinning of the inquiry
appears to be to bring in evidence to shou ﬁhat the applicant
was habifﬁal absentee. The second question put»to the Witness
No.1 by the E.O0. is as follous:

"Q.No.2: DOuring his tenure of this period was he
reqgular absentes, or a regular sick reporter
or demanding frequently or irregular towards

~duty? , :

g

Question No.8 put by the E.0. to Witness No.1 runs as follous:

"With all your sincerity and unbias look as
it depot officials please comment his general
behaviour and working nature?"

The ansusr to the question-is:

"His general behaviour is most umsatisfactory
and picksup quarrel svery time he is asked
to perform some duties, he will not do his
work satisfactorily and instigates others
not do their portion of work. He spents
time by arguing without doing work allotted
to him."

" This question was not wvarranted because there was no complaint

'about the general behaviour of the applicant in the chargeshest.

‘ o which
The putting of this question by the £.0. to the Witness No.1/

enabled the latter to'give a daméging answer points‘to the
unfair manner in which the inquiry was hald. Similarly, while
examining the Witness No.2, the Witness Nox2 as to gquestion

N~
No.4 answered that the applicant has never refused to do the

job or work. So the E.0. asked question No.5 which runs as

follows:

“
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"Then did he collect all the scraped materials and
deposited the scrap yard as per your orders?"

The ansuwer is :

"No. I found him sitting 'in 68 Express rake at
16.20 hrs. again I reminded him about the job I
have given to him but he simply walked towards pit
line and he went away at 16.30 hrs.™

Then the question No.6 is: ,

"That means he absconded from duty from 16.30 hrs.

onwards was he not?"
This question has actually put the answer to the mouth of the
witness., This shows that the E.O. was not éonducting the
inqﬁiry in aﬁ impartial manner. ©So regarding tﬁe charge that
the applicant absénted from duty on 13.2.1982 and 14.9.1982,
it cannotkbe said khat there is ény evidence to show that.his
absence was wilful and without justifiable reason because he
had submitted leave application béfbre‘his absenpe and also
after he returned to duty. Further, it cannot be found that
the épplicant Qas unauth;rizedly absented during the period
because in the charge sheet, there is no averment that his
absencs on‘13.9.1982 aﬁd 14.9.1982 uas unapthorised. Regarding
the cﬁarge that'tha applicant threatened the CTXR, since thé
Apbellata A;thority has found that this charge has not been
established, it is not necessary to go into that aspect. Now
coming to the charge that the applicant absconded from dut} at
16.30 hours on 17.9.1982, there is absolutely no evidenée to
shouw that the applicant was drafted for duty ﬁill.17.00 hou;s
on that date. The specific case of the épplicant in the expla-
nation éubmitted by him to the charge sheet is that his hours
of duty Qas from 7.00 AM to 4.00 PM on 17.9.1982 and that

\

therefore the chargs that he absconded from duty and refused

a
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to perform his duty at 4,30 PM on that date is-meéniﬂgleés.

To establish the charge that the applicant was drafted for

duty Qntil 17.00 hours on 17.9.1982, the Department should

have producsd evidence. Thevuitness examined to prove this

agspact of the charge is Witness No.2 Shri CN Raghavan, TXR.

In the entire evidence rendered by this witness, there is

nathiﬁg to show that as per records the applicant was drafted

for duty upto 17.00 hours on 17.9.1982. It is worthuhile to

extract the entire chief-examination of this witness:

"Q.No.1

Ans.
d.No.2

Ans.
Q.No.3
Ans.,
Q.No.4
Ans.

Q-Noos

" Ans.

Q.No.6

Ans.,

Do you know the reason for shifting Prom
sick line coaching yard on 17.9.82 for
8 to 17 hrs. duty?

‘I do not know the reason.

When you deputed him for exterial washing
of rake as he completed satisfactory till
16.00 hrs.

Yes. He complated his duty satisfactory
till 16.00 hrs.

After 16.00 hrs. what work you havae given

to him?

I asked him to collect the'scrap materials
from the p;t lines and deposit in the scrap
yard.

Did he refused the job or work?

" No. He never refused.

Then did hs collect all the scraped matsrials
and deposited the scrap. yard as per your
orders?

No. I found him sitting inm 68 Exprasss rake
at 16.20 hrs. again I reminded him about the
job I have given to him but he simply walked

" towards pit line and he went away at 16.30

hrs.

That means he absconded from duty from 16.30
hrs. onuards was he net?

Yes. He absconded from 16.30 hrS¢“

In cross-sxamination by the defance hslpér, this witness has

answered that the duty hours are from 7.00 to .12.00 and 13.00

to 16.00 hours but he would say that in the case of the appli-

cant on that particular day he reported for duty at sick line

7 ee12..0
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at 9;00 '0' clock for 8.00 to 17;Golhours dutygand from sick
" line coaching yeard for 8.00 to 17.00 hours duty. H& has
Purther satdl that since he;waswon duty amiyx from 10,00 to 19.00
hours he was not_présent whan the applicanﬁ was taken to duty
on 17.9.1982 and that hg‘had already been taken to duty by TXR
who was an ?.09256.00 hours duty prior to his arrival. Though
the witness upuld ~'say that‘on sbﬁ&kﬁng thé register he came
to know that the appli;ant was boakéd far's.ﬂb,to 17.80 hours
'duty the document which would shnw.that ths applicant was booked
| for 8;00 to 17.00 hours duty has not been produced befors ths
be

E.O. The answers to questions 10 and 11 are uorth to/extracted.

Q.1B *Who has booksd the employee other than thé timing
‘marked i.s. 7,00 to 16.00 hrs. Have ynu booked the
employee at any other times?

A. 7.00 to 16.00 hours. duty TXR has booked him for 8.00
to 17.00 hrs. duty since he has reported at 8.00 O
clock.

Q.11 If an employee comes late for 1 or 2 hrs. will you
extend his duty hrs. further?

A. No I will not taking for duty.®

~ Since the TXB’"&ho okitok booked}tha applicant for duty on

17.9.1982 Has not been éxamined and since document to show

that the applicant was booked for 8.00 te 17.00 hours duty

has not been produced, ‘it is'impossibie to reach a reasonable

and justifiable conclusion that £he applicant Oas bookedvforA

duty from 8.00 tq 17.00 hours on 17.9.1982. S5ince the aﬁplicant

has at the very outset in his sxplanation submitted that he uwas

on duty only until 16,00.ﬁours, thé first ana foremost thing

that the Departmént should have éstabiishad at the inquiry is

that ‘he was booked for duty till 17.00 hours. by -producing the

A  ee134ee
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relevant records. This héving beén ﬁot done there is absolutsly
no dependable svidence to conclude that the applicant has
absccﬁdéd from duty'at a tima when ‘ﬁe was bﬁund to perform
duty. There is an overuwriting in the.tesﬁimony of ghe sacond
witness. The last answsr of fhis uitn;ss is “Yes, I contra-
dicted your statement. He ié'bqoked for 7.00 to 16.00 hré.
duty". Over this 7.00 to 16.00 hours there is overtyping
making the answer to appeaf,as he.haS'booked for 8.00 to
17.001hours ta 16.00 hours duty probably in an attempt éo
méke it that.he Qa; booked Pora?.ﬁd'to‘fﬁ.ﬂﬂ hours duty.
Theré-is no initial over this over-typing and it is hot
possible‘to conclude whsn this ovér—typing c'togkplace. It
could be argued that this ove;-typing-uas done after the
examination of the witnesses aaé-ovar.v At any rate, there
is no déﬁéndablefy evidence fﬁ come to a finding‘that the
‘épplicant was booked for 8.00 to 17.00 hours duty on 17.9,.,1982
and tha§ therefore thefe is absolutely nf gf?amﬁzbiz evidance
to arrive at a conclusiog thatlthe applicant absconded from
"duty at 16.30 hours on 17.9.1982. Ue are avare that in exer-
cisae of supsrvisory jurisdiction over the domestic Tribunals
in matters like this, the Tribunal‘wili not bse justifiedvin
reassessing the evidencs as if in ;n appeal. But when theres
is a total lack of evidence aﬁd when the Pinding is absolutely
pervarse, we cannot but inteffere and set ;ight the wrong
committed by the domesstic Tribunals. In this case, a careful

écrutiny of the'inquify proceedings compellsd us to hold that
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the inquiry has not been properly haeld and that the findings !
that the applicant is guilty of the charges is absolutely
perverse. For the above said reasons, the impugned Arder at'
Aénaxuie-l‘cannot stand., The Appellats Drdgr Annexure~-YI is
élso unsustainable. Thaugh aaﬁ;nnxn&ﬂff/;t has been stated - - '
that the Appellate Authbrity has carefully gone through the
appeal and the proceedings of the inquiry ths appqllata order
doss not disclose such application of mind.v In the final-o:der_
passed by this Tribunal in TAK-232/87 the ;equndents had been
directed to allouw the applicant to contin&e in service till'.
the communication of the decision of the competent authority
in the aboue_appéal. The applicané»has averred that the impugnec-
order Annexure;UI dated 12.12;1989 removing the applicant from
servicae with éffect from 20.12.1989 has been received by him
only on 22.12.1989. Though in the reply statement, it is
contende¢ that the appellate order was conveysd to £he appli;
cant on 12312.1989 itself, this contention does not appear te
be correct. If ﬁhat was trﬁa fhe ﬁespandenﬁsvshduld have
produced svidancs ﬁo prové this. Further, éince the applicant
was resmoved from éervice’aéﬁéx the Annexure-VI ordér communica tem
on 12.,12.1989 itself, than‘there uouid not have bean any‘nece- |
sgity to proldng'his servics until Zﬁ.52.1989. | |
6o | For the reasons mentioned in the fbragoing paragraphs,
- we are qf the vieQ that the)iMpugned orders atlAnnexqra-I and VI

are unsustainable in law and therefore uwe quash these orders..

L T- TN
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Ue direct the respondents to reinstate the applicant in

(‘1 service with continuity of service, back wages and all
A boilfoin o prin™ 4 L hmodls é&m ﬁ‘f%;/z_? bz o Es oy,
incidental benéfitsz' There is no order as to costs.

T y
( AV HARIDASAN ) , ( NV KRISHN {/
JUDICIAL MEMBER ADMVE. MEMBER
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