IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No. 250 of 199 0
FA—Neo:
" DATE OF DECISION__21=12-1990
[}
R Felsi

Applicant (é)

M/s gp mohanachandran, KR Haridas &

Jayachandran Advocate for the Applicant (s)
Versus
Supdt. of Post Offices, Respondent (s)

Trivandrum & 4 aothers

Mr TPM Ibrahimkhan

___Advocate for the Respondent (s)

CORAM:

The Hon’ble Mr. SP Muker ji, Yice Chairman
L .

The Hon'ble Mr. AV Haridasan, Judicial Member B

1. Whether Reporters of local papers may be allowed to see the Judgement? /\,O
2. To be referred to the Reporter or not? et
3. Whether their Lordships wish to see the fair copy of the Judgement? /\/0
4. To be cnrculated to all Benches of the Tribunal ? '
O >
JUDGEMENT
(Mr AV Haridasan, Judicial Member)
The applicant, an ex-employse of the Postal Depart-
. mant has prayed that the order of suspension issued by the first
{

~reépondéﬂt dated 11.%.1980, the punishment order issued by the
second réspondeﬁt-bn 22.5.1982—dis@issing her f;oh service with
immediate affect,'the appallate_ordarxiséued by fhé third raspon-
deht dated 20.6.1983 and the revision order dated 21.5.1989 |

- passed by the fourth respondent upholding the finding that the
applicant is guilty uhile‘m@difying the punishment int; one of
§ompulsory»retirement ?rom‘service may be declared as illegal,

invalid and inoperative.

2, While the applicant was working as Postal Assistant

(Llf//////figjiramkulam Post Office, Trivandrum South Postal Division

0020..



-2-

she was placed»unde:‘suépension w.ee.f. 11.7,1980 by the

order ﬁ? the first respondent. Shs was then served with the
charge shest under Rﬁle 14 of the CCS(CCA) Rules 1965 as per
memo No.F1/2/ao/1v dated 23.3.1981. The charge against the
applicant was that she committed a Pradulent uithdrawal of

a sum df Rs¢210 on 31.5.1980 from the S5.B.Account No.761590
standing.open at Kanjiramkulam Post OPPice im the nams of

~one Smt.G.Jagadamma without the pass book and Qithqut there
being an application from the dapositar.and thersby violated

the provisions of Rule 425 of P&T Manuai Volfvl Part II and
‘that by the above said act she has failedttafmaintain ébsolute,
intagrity and devotion to duty and acted in awmannef Unbecoming
of a Governmant sprvant.in violation of Rule.3(1)(i); (ii) &

~ (iii) of CCS(Conduct) Rules 1964. Though the appligant denied
the charge,van inquiry was held by the Sub Divisicn31 Inspector
who waé appoiﬁted by the first respondént.v The Inquiry Officer
‘submitted é report hoiding that fha.charga against the applicant
‘was proved.,‘Accepting this Inquiry Report the sscond resﬁondent
the Senior Sﬁparintendent of Post Offices who ‘was appointed as
Ad hoc Disciplinary Autharitj, passed the impugned order aﬁ'
Annexura-A2 dated 22.5.1982 imposing on the appliéant a

: éunishmant of dismissgl f;dm service, Before deciding about

thé guilt of the applicant basing on thé Inquiry Report, a

copy of the I.R. uéé net furnished £o the applicant. Aggrieved
by the-order of punishment, the applicant preféfred aﬁ appeal -

before ths third respondent. The applicant theﬁgften submitted
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a representation on 22.2.1985 to the third respondent
pfaying for an sarly dispasal of the appeal., She was then
informed on 2.4.1985 that the third respondent had alrsady
disposed af tﬁe appseal and fejected the same by order dated
20.6.1983. .Thereafter the applicant preferred a revision
petiﬁion #0 the Government. The revision petition was
disposed of by order dated 21.5.1989 at Annexure-A5 confirm-
ing the finding of ?he Diaciplinary and Appellate Authofities
but éltering thé‘punishment to one of cqﬁpuléory retirement
ingtead of dismissai. Aggrieved by thess nrders; the applicént
has Piled this application under seciian 19 of tha Adminis-
trétive Tribunals Act. It has besn averred in the application
,that the inquiry was held in total violation of the principles
of natural justice and against the mandate of Article 311(2)
C ' preliminary
of thelCanstitution pfllndia. The non-supply ofdﬁﬁgllnquiry
. Report and the ralsvant documents to tha‘applicant iﬁspite of
| her requést for thé samg to snable her to maka a proper.
defence is stated to have caused great pfejudice tb the
applicant's defence. It is contended that the non-supply

. ' the denial of
of the copy of the I.0.s report and/an opportunity to make

, o "
her representation against the‘acceptability of the same
before tﬁe Disciplinary Authority adcepted é finding of the.
1.0. has violated éhe provisions of Arficlé 311(2) of the
Constitution of India. It has been fufther averred that the

Appellate Authority and the Revisional Authority have not

considered the appsal and ravision propsrly and that the
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' was- won
fact that the Applicant acquitted by the Criminal Court

Mo

ip prosecution for'§362§§§ uffénﬁe has not been taken into
éccount by the-Appeilate and the Rsvisional authorities.
The applicant prays that the impugned order of punishment
may be quashed considering the fact that the appc;ntment
of the gpplicant itself was on compassionéte grounds as
her father uho uas a Subhedar in ﬁha Indian Army had disd

in the Indo-Pakistan war.field,

3. The-respondents in the reply statement have
-contended-that the iaqﬁiry has bsen validly and propsrly
ﬁald, thét there has been no denial of reasonable opportu-
nity br_violation of the principles of natural justice
enshrined in Article 311(2) of the Constituticn since the
épplicant has been given reasonable opportunity to defend
the case and that #he copy of the Inquiry Report was not
furnisﬁéd to the applicant before the Disciplinary Authority
: decided about he: guilt because\tha rules in that regard did
n@t'uarrént supply of such a report before issuing the punish-
~ment nrdef. The respondents contend that the applicant is

not entitled to any relief as claimed in the application.

4. 1” Thé bacﬁzéfound in uhich proceedings against the
applicant were initiated was likse this.. In the course of
pafcaﬁtaga verification éf S.B. transactions of Kanjiram-
kulam South Post Office where the applicant was working as
Savings Bank Clerk, the Inspector of Post Offices, Neyyattin-

kara issued a notice to Smt.G Jagadamma, holder of 5.8.A/C
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No.761590 of Kanjiramkulam South Post 0ffice noting the
balance to her credit as per the 5.B.A/C as #.101.80.
Smt.Jagadamma inti@ated that the 5alance at her credit.was
really %.311.80? On 26.8.1980 the depositor Smt;Jagadémma
preéanted her pass book feor verification. On verification
the Sub Pusﬁ Méster, Kadjiramkula@ noticed that a,uithdfaual
of.$.210.00 anteréd.in the records of the Post ﬂffica on
31.5.1980 had not been noted in thé pass book.‘ The Sub #ost
 Master seized the pass book.and issued a recsipt to ths
depositor and Pofuérded ths samevtq.ths Suparintaﬁdant'of
- Post Offices, Tfivan&pum,&outh Division with th;7report far
naceséary adtion. On feceipt of the above information, the
Post Master, Neyyattinkara Post.ﬂffiéa'also sent a rapqrt to
the Supserintendent o?.Post‘foiéas. The Inspector of Post
ﬁffices, Néy?attinkara was directed to make an inqﬁifyaqd fo
isubmit, ‘,a-repdrt. The Inspector of Pbst 0ffices, Neyya-‘
ttinkara éuéstioneﬁ the depositor Smﬁ.Jagadamma and‘recordaﬂ
her statament. The aapositur stated thaﬁ shs had'not
uiphdraun an amaunt of 85.210.00 on'af.5.1986,,.> that after
the last withdrawal om 27.5.1980, she has never made any
ui;hdraualg and that ths balance to her_crqdit és per the
entries in the paés book-azg’actually ués %.3?1.80. The
withdrawal application dated 31.5.1980 was shoun td Smt.
Jagadamma who said that she has never mads such a withdrawal

: therain.
~application and denised the signature/  Jhe IPO questioned

. Shri K Mony,.Sub Post Master, Kanjiramkulam who stated that

the pass book in respsct of 3.B.A/C No.761590 was not placad
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before him aldng with application for withdrawal by the
applicant:on 31.5.1980 when the withdrawal was effected on
that daté, and that the applicant had told him that sha had
returned thé‘pass book as the depositor wanted to go urgently
aﬁd és the Sub Post Néétar had gone out. The Inspector of
Pdétvﬂfficas issusd a notice to.tha applicanf‘diracting her
to' appsar before.him at Kanjiramkulam Post Office on
6.1.1981 at.11.30 A.M. in connection uitﬁ thé preliminary

‘ fraudulent
inquiry into the allege%égigbdfaual of Rs.210.00 from the

1

S.B.No.761590yThough the notice was served on the applicant
she did not turm up. The Inspsctor of Post Offices after
cgﬁplatiaﬁ of the inquiry submitted his report and it is

- pursuant to that the charge sheet was issued to the applicant.

5. The learnsd counsel for the applicant argued that
the inquiry‘is vitigted,sinca‘the prs;iminary Inquiry Report
‘das nﬁﬁ SUpp}ied_to the épplicaat though demanded by her

for the purpose of-mékiAQ-a,prOpef défance,thét'tha Inquiry
‘Autharity.has cross e*amined the appiicant at length uhile
suéh a cross examinationvis nat;par@ittad during questiohing
undar auleﬂ14(ie) of tﬁe'CCs(CCA) Rules, that the Disciplinary
Authority has not given'the aﬁplicaqt an opportunify,to make
her representation agéinst the findiﬁg in the Inquiry Report
since the copy of the I.R. uas ﬁot furnished to her befora
tha.Disciplinary Authority decided about her guilk, that
this has vialéted the principles of natural justice and

the safeguard contained in Article 311(2) of the Constitution
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of India inasmuch as she has been deprived of an opportunity
to point out that the finding was arrived at in the absencs
of any svidence at all and that for theaereasonsthg punishment
order, the appellate order and the revisional order are liable
to be quashed. The learned counsel invited our attention to
the facf that fhere has basn no direct evidence to bring home
the fact that the applicant had forged the signature of the
depositor Smt.Jagadamma and that the conclusion that she has
so done basing on the testimony of the 5ub Post Master who

was examinéd,gs PW-5 at the inquiry regarding ths similarity
of the apblicant;s handuriting and thé disputed signature

and writing in the uithdraual form was unsustéinébls espe-
ciélly whan thé Sub Post Master was obliged under the relevant
rules in the P&T Manual to verify the spescimen signature of
depositor while counfersigning and sanctioning the uithdraual.o
He has argued that the Sub Post Master examined QE? PU-5 has
to Eé,treafed as an accqmplice and thét to find the épplicant
guilty basing on tha evidence of a person standing in the
position of an accomplice is illegai. In the Inquiry Repoft
the Inquify Officer has taken into account the testimony of
PU-5 regarding the similarity of tha hand_uriting of tha
applicant and the uwriting in the disputed document Exbt.P4
and also to various circumstances uwhich according to‘the
I.D.>uou1d lead tgfirresistible conclusion that tha.fraudulant
_ o _
withdrawal uas gffacted by the applicant. He has also made
a comparison of ths hand:yriting of the applicant in Exbt.P3

[

which is not disputed with the disputed hand writing in
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Exbt.P4. Basing on all these facts and circumstances, the
Inquiry Officer concluded that the applicant is guilty. The
Disciplinary Authority has accepted the fiﬁding for the similar
reasons as mentionad by the Inquiry Officer. The argumént of
the learned counsel is that the conclusion based on a comparisaon
of the signature without any direct evidence is absolutely
unscientific and the testimony of PW-5 who would as well have
made}?gaudulent withdraual cannbt be considered as a corrobo-
rative evidence and that therefore the finding that the
applicant ie guiity is unsustainable., He also argued that the.
handwriﬁing should have been examined by an experf befars
reaching a conclusion. The learned counsel also argued that
had the appiicant been furnishad with the copy of the Inquiry
Report and.afforded an opportunity to make her representation,
she could have pointed out these infirmities in tbe evidence
recorded at the inquiry aﬁdvin the.finding and the refusal to
do so has resulted in grave prejudice to her. In Premnath K
Sharma U Union of India & others (1988(3) SL3(CAT), 449) a
Larger Bench of thes Tribunal has held that non supbly of the
copy of the 1.0's fepdrt before the Disciplinafy Authority
decides thg question of guilt of the delinquent basing on the
report would result in ﬁegatidn of reasonable opportunity to
defend and violatioa of the principlgs enshrined in Article
311(2) of the Constitution of India and that the inquiry

thersfore from the stage of receipt of the I.G's'report has

to bs held vitiated. The Supreme Court has in Civil Appeal
No.839/88 filed by the Union of India upheld the judgement of
the Tribunal in Premnath K Sharma's casse and in several appeals,
by the common judgement Ey a three Judge Bench dated 20.11.1990
in Union of India & others V. Mohd. Ramzan Khan, 1390(2)

.0900.
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- SCALE 1094, Though the Supreme Court directed in the said

judgément that ‘'this shall have prospective effect and no

punishment imposed shall be open to~challapge on this ground',

. since in>this case the‘challenge had already been made, the

;ulings qf the éuhreme Court and of the Larger Bench in thatv

case sfill ho;ds'the pisld. Therefore ue aré of the vieuw that
inasmﬁch as £ha coﬁylof tha I.R. was not given,to”£hg applicant
and as she was not given the oﬁportunity to make the'represen-

tation regarding the acceptability or otherwise of the report

before the Disciplimary Authority took a decision that the

applicant‘ié.guilty, the proceedings in this case is vitiated

from the stage of receipt of the report by the Disciplinary

‘Authority apd that the disciplinary proceedings have to be

reméndad to the Disciplinary Authority quashing the punishment

- arder for recammancement Pfrom the stage of receipt of the 1.0's

report by the Disciplinary Authority. In view of the above

view, we do not find it necessary at this stage to go into the

. merits-of the other contentions raised in the application.

6.  In the result, Pinding that the impugned punishment
order’ Annexure-A2 and the proceedings leading to that are
vitiated Prdm'phe stage of receipt of the I.O'é report by the

Disciplinary Authority, we quash and sst aside the impugned

punishment order, appellate order and the revisional order and

ramit the disciplinary proceedings to the Disciplinary Autho-

s

fity for recommencement from the stags of receipt of the I1.0's
repaort by the Oisciplinary Authority. Nouw that a copy of tﬁe

1.0's report has been furnished to the applicant along with
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the punishment order, the applicant is directaa to make her
representation putting forth her contention against the
acceptability of the report to the Disciplinary Authority
_uithin a psriod of 15 days F;am the date of communication o?
this order.! We direct the Disciplinary Authority, the second
respondent tolpass final order in the disciplinary ﬁroceedings
within a period of threé months from the date of communication
of this order taking into consideration the contanfions raised
by the applicant'in her.repfesentation, if so made. If the
applicant déas not submit a representation within the time
speeified the Disciplinary Authority will be fres to pass
.final order uitﬁout such a representation., The applicant
.will-be deeméd to be placed under suspension by the Appointing
Authority from the date of original order of dismissal/compul=-
" sory retirement, in acﬁordance with the provisions cbntained in
.smgﬁule 4 of:Rule'10 §P the CCS(CCA) Rules. APter the comple-
tion of the disciplinary proceedings, ths Disciblinary Autho-
b‘rity shall pass Piﬁal_orders and also orders as to hou the

period of suépansion is to be treated. There is no order as

m@\o %

( AV HARIDASAN ) | v ( SP MUKERJI )
JUDICIAL MEMBER :  VICE CHAIRMAN

21-12-1990

to costs.
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