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IN THE CENTJL ADMINISTMTIvE TRIBUNA' 
ERNAKULAM BENCH 

ERNAKULAM 

THURSDJY 	
THIS THE 29thDAy OF APRIL, 2004 

QRM1 

HON'BLE MR. A.V. HARIDASAN, VICE CHAIRMAN 
HON'BLE MR. H.P.DAS, ADMINISTRATIVE MEMBER 

QiQQ5Oi: 

R. Venkitaraman, 
Assistant Projvdent Fund Commissioner, 
Employees 'Provident Fund Organjsaj0 
Bhavjshyanidhj Bhavan, 
Pattom,Thjruvaflth 	

... .Appljcant 
(By Advocate Mr. Viflod Chandran) 

V . 

Central Board of Trustees Employees' 
Provident Funds, Bhavishyafljdhj Bhavan, 14, 
Bikajj Cama Place, New Delhi_110 066 represented by its Secretary. 

The Central Provjndent Fund Commsisiofler, 
Employ5 Provident Fund Organisaj0 
Bhavjshyanjdhi Bhavan, 
14, Bikajj Cama Place 
New Delhi_hO 066. 

The Region Provident Fund Organisaj0 
Bhavishyafljdhj Rhavan, 
Pattom, Thiruvaflanthapur 

Shri Chandramouij Chakraborthy, 
Assistant PF Commisionr, 
EPF Organisj 0  

Head Office, Bhavjshyafljdhi Bhavan, 
14, Bhikajj Cama place, New Delhj.11ø 066. 

.Respondents 
(By AdvocateMr-N.N.Sugunapalan (for R.1t03) 

OA 250/02: 

1. 	N.Satheesan, 

Assistant Provident Fund Comm Issioner, 
Employee9 Provident Fund Organj.sat0 
Bhavishyafljdhi Bhavan, 
Pattom, 
Tb iruvananthapuram 
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2. 	V.R.Subr. 
Assistan 	 und Commissioner 
Employeei 	 Fund Organisation 
Bhavishyt 	 Pattom, 
Thiruvananthapuram. 	. . . . .Applicants 

(By Advocate Mr.K.Vinod Chandran) 
V . 

Central Board of Trustees Employees' 
Provident Funds, Bhavishyanjdhj Bhavan, 14, 
Bikaji Cama Place, New Delhi-hO 066 repreented 
by its Secretary. 

The Central Provindent Fund Commsisioner, 
Employees Provident Fund Organisation 
Bhavishyanjdhj Bhavan, 
14, Bikaji Cama Place 
New Delhi-HO 066. 

The Regional Provident Fund Organigation, 
Bhavishyanidhi Bhavan, 
Pattom, Thiruvananthapuram-695 004. 

Shri Narayana Kamma, 
Assistant PF Comissioner, 
EPF Organisation, 
Sub Regional Office, Shyamsundar 
Theatre Complex, No.12. 
Lokranjan Mahal Road, Mysore.10. 

5. 	Smt.Abraham Kavitha, 
Assistant PF Commissioner 
EPF Organisation, 
Regional Office, 
Bhavishyanjdhj Bhavan, 
20, Royapettah High Road, 
Chennaj.14. 	 . . .Responjents 

(By Advocate Mr.N.N.ugunapa1an (for R 1 to 3) 

These applications having been heard on 29J1.2004, the 
Tribunal on. 2. 9.•.4.2004 de1irered the followingj 

ORDER 

HON'BLE MR. A.V. HARIDASAN, VICE CHAIRMAN 

The issue involved in both these cas 

identical these two cases were jointly heard and 

disposed of by this common order. The historicl 

and factual matrix being closely interlinkeki 

es lbeing 

are being 

oacKarop 

to lavoid 
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repetition the material facts and the averments in both 

these applications are conjointly stated as hereunder. 

2. 	Shri R.Venkataraman, the applicant in OA 1005/01 and 

Shri N.Satheesan and Shri V.R.Subramnian the applicants in 

OA 250/02 are working as Assistant Provident Fund 

Commissioners (APFCs for short) in the Employees Provident 

Fund Organisation. The applicant in OA 1005/01 was promoted 

as APFC on 8.12.93 on adhoc basis and has been continuing in 

the post without interruption. Shri Satheesan and Shri 

V.R.Subramanian, the applicants in OA 250/02 were promoted 

to the post of APFC on adhoc basis on 20.10.94 and 22.10.94 

respectively and were continuing so without interruption. 

However, the promotions of these applicants were regularised 

only by order dated 27.9.99 (Al). 	The applicant in OA 

1005/01 	was regularised against vacancies existing in 

1993-94 and applicants, in OA 250/02 were regulariséd against 

the vacancies of the year 1994-95. No áeniority list of 

APFCs was circulated and issued earlier. In the year 2000 a 

draft seniority list of APFCs was circulated vide letter 

dated 14.01.2000 (A2). The applicant in OA 1005/01 was 

placed at Sl.No.117 and the applicants in OA 250/02 were 

placed at S1.No.1.39 and 131 respectively. It wa's mentioned 

in Annexure.A2 seniority list that the seniority of officers 

upto Sl.No.100 stood finalised vide order dated 5/7.4.1999 

but no draft seniority list of officers upto Sl.No.100 was 

ever circulated and notified to the applicants for the 

reason that the applicants' appointment as APFCs have not 

been regularised by then. Although the applicants in these 
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cases were continuously officiating as APFCS from the year 

1993-94 onwards and have been regularised by Annex re.A1 

order against the vacancies of 1993-94 and 1994-9 the 

orriclal respondents placed the direct recruig app inte 

after the appointments of the applicants on adhoc basi 

enbioc upto Sl.No.100 above the applicants which acc rdin 

to the applicants is contrary to the seniority rules dalle 

"The Employees Provident Fund Staff (Fixation of Senj rity 

Regulation 1989" which provide that if sufficient number o 

departmental promotees or direct recruits are not avaiLlabl 

such vacancies have to be carried forward to subs quen 

years and should be filled up with candidates ac uall 

available. The benefit of bunching in seniority was give 

to direct recruits probably on the ground th t n 

regularised departmental promotees were available 
On th 

date of finaljsation of seniority list. The 
app1icant 

submitted representations seeking placement in the senorjt1 

list at appropriate places since they have been regual. rise 

against the vacancies of 1993-94 and 1994-95 and have bee 

officiating as AssIstant Provident Fund Commissioner fro 

1993-94 onwards and were 4ubsequently regularised wiithou 

any interruption in service. These representations dud no 

receive any response. According to the circular issu d b 
on the 	second respondent /23.5.2001 the seniority of th 

officers are to be regularised reckoning yearwjge vacancies 

But finding that the exercise was restricted only upto th 

level of Section Officers, the applicants have filed these 

applications for a direction to the respondents to 9evjsE 

the seniority list of Assistant Provident Fund CommjssjjonerE 
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in respect of the 
candidates aPPointed/prom td 	1993-94 

Onwards based on the guideij5 in EPF Staff (Fixatjozj of 

Seniority) ReguJaj08 1989 arid for a directjon to the 

second respondent to grant the applicants senibrity 
i the 

cadre of APFCS with effect from the dates of their 
appointment namely 8

.12.1993 in the caseof the pplicaflt in 

OA 1005/01 and 20.10.94 and 22.10.94 in the case of the 

applicants in OA 250/02 and not to carry out any Promotion 

to the cadre of Regional Provident Commissioner Grade ii 

till the revjsf0 of seniority list 
 

Assistant 	 in the cadre of 

Provident Fund Commissioner is carried out in 
accordance with law. 

3. 	

The applicant in OA 1005/01 has impleade One Shrj 

Chandainouli Chakaborthy, Assistant Provjdet Fund 

Commissioner as Respondent No.4 and the appiicnts iu OA 

250/02 have imPleaded Shri Narayana Kamma and St.Abraham 

Kavitha Assistant Provident Fund Commjssjoner directly 

recruited as Respondents 4&5, The 4th 
respond in 

OA 
1005/01 and Respondflt5 4&5 in OA 250/02 though seved with 

notice did not appear to cdntest 

4. 	
The officiai respondents i to 3 in OA 10 

filed 	 05/01 have 
a repjy statemnt and the applicant had filed a 

rejoinder. However the official respondents 
in OA 250/02 did not  

the le 	

file any reply statement 	
At the time of hearing 

arned counsel for official 
respondents submjted that 

the contentions in both the cases 
being similar argum 15  

wou]d he advanced on the basis of the Pleadings in OA 
1005/01. 
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5. 	
The material contentions in the reply stat ment 

filed by Respondents 1 to 3 in OA 1005/01 are 	s fol ows. 

The exercise of filling up of vacancies of APFCS againlst DR 

and DP (Direct Recruitment and Departmental Promdtjon) juata 

to the extent available was taken up by the Organjs tion 

from time to time as per rules. The vacancies upto 19 2-9 

against DP quota were filled up based on the reommend tion 

of the Departmental Promotion Committee. Puruant t3 the 

decision of the Bangalore Bench of the CAT in oA 544/94 a 

reviewDPC was convened giving the appljcant Shri 

Sampathkumar promotion against the quota for the year 

1992-93. The organisation sent a requisition to the UP C in 

February, 1992 for selecting and providing suitable 

candidates for appointment to 33 posts of APFCS a DR 

quota. These vacancies pertain to the year 190-91. The 

UPSC on 25.2.1994 forwarded a list of 33 candidates sel cted 

through open advertisement recommending their apojntme t to 

the post of APFCS.The list included the n.me of 4th 

respondent in OA 1'005/01. 	These persons joined in the 

department as APFCs betwen 6.7.94 and 10,4.95 	Shri 

Chandramouli Chakraborthy joined on 24.8.94. T 
 

170 APFCs were further appointed by direct recxujtment in 

two batches. 	
The ap1jcaflg were appointed.as APFCs on 

adhoc basis as alleged in the appljcatjo5 	TheDpC meeting 

for making promotion at regular intervals could not be held 

owing to administrative reasons, firstly because UPSC had 

sent back the proposal once and secondly because amendment 

to the Recruitment Rules were Contemplated Since at the 
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time of finaljsatjon of Annexure.A2 seniority list the 

applicants in these cases were not regularised the seniority 

of the direct recruits who were placed upto Sl.No.100 in the 

seniority list were settled. The applicants in these cases 

and others similarly situated were considered by the 

Departmental Promotion Committee convened on 23rd and 24th 

of September, 1999 and they were appointed as APFCs on 

regular basis.wjth effect from 24.91999 the applicant, was 

regularjsed against 93-94 vacancies. The applicant has been 

given seniority in the APFC cadre from the date of regular 

appointment to the post and as per rules he is not entitled 

to seniority for his adhoc service as the adhoc appointment 

was made against direct recruitment vacancies as a stop gap 

arrangement. It is not correct to say that draft seniority 

list; was not issued. Seniority list of APFCs were issued on 

1.1 .1993 and subsequently. Since, Annexure.A2 seniority 

list has been fi.nalised in terms of the directions contained 

in the judgment of the Hyderahad Bench of the Central 

AdministrAtive Tribunal in OA 635/95, the impugned seniority 

li.st cannot be furtIer revised. Since the applicant has 

been given seniority from the date of his regular 

appointment the application which is devoid of merit is 

liable to he dismissed. 

6. 	The applicant in OA 1005/01 in his rejoinder has 

stated that the decision of the Tribunal in OA 544/94 or OA 

635/95 have absolutely no bearing to the issues involved in 

his case and that as the applicant has been continuously 

officiating from 1993 onwards and has been subsequently 
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regularised against vacanciesof theyear 
1993 

entitled to be placed above the dir- 
i.eru1ts 1who joined 

later in terms of the regulation regarding senioIity. 
 

7. 	
We have carefully gone through the Plading and 

have heard the argume5 of Shri Viflod Chandran the learned 

counsel for the applicants and• Shri I  N-N- Sugunapalan j the  learned 	Counsel 	for 	the 	Employees 	Provident 	Fund Or
ganisation. Shri Vinorj Chandran s  the learned counge1 of 

the applicants taking us through the averment 
in bA 100 /01 

as also OA 250/02 and the reply statement fild 
in OA 

1005/01 Stated that the applicant in OA 1005/01 w 
I 

as promoted 
on adhoc basis as Assistant Provident Fund Commissioner with 

effect from 8.12.93 when he was eligible for such promotion 
and the two 

 qpplicants in OA 250/02 were similarly promojed 

on adhoc basis with effect from 20.10.94 and 22.10.94 

respectively; that by order dated 27.9.99 (Ael) their 

promotions have been regu1arj 
	the promotion of the 

appiicnt in OA 1005/01 agajns 93-94 vacancy and that 
	f 

the applicants in OA '250/02 again 	94-95 vacancies i land th s 
is the admitted POsitjo, because these averment5 have n t 

been disputed He furthr Pointed out that Directly 

Recr1ifed Assistant Provident Fund Commissioners i!c1uding 

Chandramouli Chakroborthy placed at S1.No.29 in th 

Seniority List having been appointed after the applicant ii 

OA 1005/01 Was promoted on adhoc basis and as the 
sal I 

applicant has been regularised as Assistant Provident Fun 

Commissioner against vacancy of the year 1993-94 he is 

entitled to be treated senior to Chandramouli Chakraborthy 

e 
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and for placement in the seniority above Chandramouli 
I, 

'I  

Chakraborthy. 	
He added that the applicants in OA 250/02 

Shrj Satheesan and Shrj Subramanjan having been promoted on 

adhoc basis with effect from 20.10.94 and 22.10.94 being 

eligible for such appointment by promotion and having had 

conti051. Officiated till their promotjo9 were 

regularised by Annexure.A1 order against the vacancies of 

the year 1994-95 they should have been plaôed 
in the 

seniority list above the respondents 4 and 5 who were 

appointed long after the promotion of the applicants on 

adhoc basis. In support of this argume, the learned 

counsel relied on the observations of the CorigtjtuUon Bench 

of the Hon'ble Supreme Court of India in 
TT 	.. 

. 	 V 

AIR 1990 SC 1607 Paragraph 
44 of which reads as follows: 

"To sum up, we hold that: 

Once an incumbent is appointed to a post 
according to rule, his seniority has to be counted 
from the date of his appointment and not according to the date of 

his confirmation The corollary of 
the above rule is that where the initial appointment 
is only ad hoc and not according to rules and made as a stop_gap arrange 	

the officiation in such 
post cannot be taken Into account for considering the seniority. 

If the initial appointment Is not made by 
following the. Procedure laid down by the rules but 
the appointee continues in the post uninterruptedly 
till the regularisation of his service in accordance 
with the rules, the 

period of officiating service will be Counted." 

7. 	
The learned counsel argued that the adhoc promotion 

of the applicants in these cases in the year 1993 and 1994 

having been made though not following the procedure 



prescribed in the rules against vacancies in th prom1otioñ 

quota and as the applicants have continued uniñterruptedly-

till they are regularjsed in accordance with rules, the 

applicants are entitled to count their service fr m the 

dates of their adhoc service in terms of the principle laifrl 

down in Clause B in paragraph 44 of the judgmentof the Apex 

Court. 

8. 	The learned counsel of the official respbndent Shri 

NN Sugunapalan on the other hand argued that the pronotidn 

of the applicants on adhoc basis were not against vacacy in 

their quota but only in exigencies of service against Jiredt 

recruitment quota and therefore irrespective of numb r of 

years of service they have had on adhoc basis the case is 

covered by the corollary to Clause A in paragraph 44 of the 

judgment of the Apex Court in Direct Recruit Class f1 
Engg.Offjcers Association case(supra). The learned counsj 

of the official respondents relied on Annexures.R(6)(a) to 

(d) orders which show that the promotion of the applicang 

in these cases were made as stop-gap arrangements 	gainst 

direct recruitment vacancies. 	If really thepromotkon of 

these applicants on adhocbasjs were made against direct 

recruitment vacancies and not in their quota 'or pr motibri 

then as argued by the learned counsel of the reponder1ts the 

corollary mentioned in Clause A would apply . But is it 

true to say that the promotIon of the applicants were real1y 

Imade as stop gap arrangements in excess of their qu ta for 

promotion and against direct recruitment vakancje? A 

careful analysis of the facts and the circumgtances Jof lhe 

.10. 
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case would show that although it was stated in 
AnnexuresR(6) 	

to (d) orders that promoton of the 

applicants in these two cases on adhoc basis as Assistant 

Provident Fund Commissioner made during the years 1993 and 

1994 were against direct recruitment quota as stop gap 

arrange5 it Was really not so and that the promotions 
were made agai n

st Departmentai Promotion Quota vacancies 

We have reached this conclusion because it is evIdent from 

the order dated 27.9.99 (Al) that the applicant in OA 

1005/01 was regularly promoted as Assistant Provident Fund 

Commissioner against a vacancy of the year 1993-94 and the 

applicants in OA 250/02 were promoted agajn5 the vacancies 

of the year 199495 in their quota. The app1jcant in OA 

1005/01 Was promoted on adhoc basj5 on 
8.12.1993 Since his 

Promotion has been regularised against a vacancy 
~ Of 1993-94 

it is obvious that in December, 1993 there was a yacancy in 

Promotion quota to promote him. In the reply statement the 

respondents had Stated that vacancies in the D.P 

19,_93 had been filled. Obvious 
	

.qu05 Upto 

in D.P. 	 ly the vacancies of 199394 

Quota had not been filled. So also the applicants 

in OA 250/02 were promoted on adhoc basis on 
20 .10.94 and 

22.10.94 Their Promotiona,have been regul5j8: againg 

D.P.Quota of 1994-95. Obviously there had been vacancies in 

the quota for Promotion when they Were promoted:on adhoc 

basis. The only reason to contend that they 
were not 

regularly promoted In 1993 and 1994 is that D.P.. had not 

met before they were promoted Even though they were 

promoted without being considered by D.P.C. since they have 
Continued 

Without interruption tiJJ reguJarj55j0 in the 
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post of APFC in accordance with the directions in the 

Recruit Class II Engineeg case they are entitled to 

their service with effect from the date of their 

promotion. 

)irect 

count 

adhoc 

9. 	The learned counsel of 	the 	respondents 	with 
considerable vehemence argued that since the promot on of 

the applicants had not been regu1ari 	till the time when 
the seniority of Sl.Nog. 	

Upto 100 in the Annex re.A2 

seniority list were finaljsed, the applicants have been 

rightly given seniority from the date of their regular 

promotion in terms of the Employees Provident Fund Staff 

(Fixation of seniority) Regulatj0 1989 (Annexure.A3). 

Regulation 5 of Employees Provident Fund Staff (Fixation of 

Seniority) Regu1aj0, 1989 read as follows: 

romotees 

The relative seniority of direct recruits, prom tees 
against examination quota and promotees ag inst 
seniority quota shall be determined according t5 the 
rotation of vacancies among them, which shall be 
based on the quotas of vacancies reserved for each 
in the Recruitment Rules. 

Provided that if adequate number of direct recr its, proinote5 agajn 	
examination quota or prom tees against seniority, quota do not Otter 	 ___A_ 

tationof otas.Thu hi0rita 
the categorj3 would, however, be Carried fo of 

rd 
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and added to the vacancies of corresponding quota of 
the next year (and to subseque years where 
necessary). Additional recruits selected agajns 
such additional vacancies as are carried forward 
from the previous year shall be placed énblcc below 
the last persons directly recruited or as the case 
may be, promoted against seniority quota or 
examination quota in the seniority list based on the 
rotation of vacancies for the year in which such 
selection is made." (emphasis added) 

10. 	
Therefore, in this case Since the 

apj1jcan5 had 

been promoted in the year 1993 and 1994 on adhoc basis 

against the vacancies available in their quota for promotion 

and were regularised subseqiienty without interruption the 

applicants Should be deemed to have been regularly promoted 

with effect from the dates of their promotion on 4dhoc basis 

and their adhoc service Counted for seniority. Therefore, 

while Preparing the senjory List (Annexurê.A2) the 

official respondents were duty bound to give the applicant
s  

proper placement in the seniority list in their turn 

according to the EPF Staff (Fixation of eniorjty) 

Regulaj0 (A3). Even though the recruitment to the 

vacancies of the year 1991-92 were in the process and the 

recruitment could b made only after the appointment of the 

applicant s 
 the vacancies Ahould have been carried forward to 

the subsequent year and the direct recruits should have been 

given seniority only with effect from the date they were 

appointed as direct recruits. There is no provision either 

in the Recruitment Rule or in the Regu1atio5 to reserve a 

berth for the direct recruits to be appointed in future on 

the other hand the Regulation provides for carrying forward 

of the vacancies to subsequent recruitment years The 

applicant s 
 in these cages having been entitled to reckon 
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their service for the purpose of seniority with effec froL 

the date of their commencement of continuous offic1atjn on 

adhoc basis the action on the part of the responde ts In 

placing even those recruited and aPPointed4n the year 1998 

enbioc above the applicants is wholly unjjstjfjed 4d 
opposed to the provisions ofthe EPF Staff (Fixation 

Seniority) Regulation as also the dictum of the Ape Court 

in Direct Recruit Class II Engg.offjceg Association' 	ca e 
(supra). 	When the applicant in OA 1005/01 was pl tomot!ed 

direct recruits including Chandramouli Chakrabo thy w re Jot 

available. Similarly when ' the applicants in OA 250/0 	were 

promoted initially on adhoc basis respondents 4 a d 5 

that case were not available for appointment. 	The efoi'e, 

according to the above quoted provisions in the Regulation 

they could have been placed only below the tpplicarnts in 

seniority. 

11, 	The contention of 	the 	respondents 	th t 	the 

applicants were regularly promoted only in the year 1999 as 

DPC could not be held till then on account of admjnj. tratjjve 

reason and therefore, the applicants would be tre ted as 

regular proinotees only Prospectively is wholly unju tified. 

As there had been vacancies in the promotion quota in Ithe 

year 1993-94 and there being no case that the applictnts 

were not eligible for promotion at that time, he nere 

inaction on the part of the respondents which re ultei iin 

not holding the DPC meetings at regular inter'rals s ould not 

be allowed to jeopardize the promotional chances of the I 
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applicants. That there has been a direction in the judgment 
 

of the Bangalore Bench of C.A.T.In OA 544/94 to hold a 

review DPC and that there had been a proposal to amend the 

Recruitment Rules were not at all valid reason for putting 

off the convening of the DPC meetings for consideration cf 

the applicants for promotion as Assistant Provident Fund 

Commissioners against the promotion quota 
	despite 

availability of the vacancies in the years 1993 and 1994. 
-41q4g 

The fact that the Seniority List Annexure,A2 has been 

finaljsed in terms of the direction contained 
in the 

Judgment of the Hyderabad Bench of the Central 

Administrative Tribunal in OA 635/95 has also no force 

because the judgment in that case and the direction 

contained therein had no bearing in the promotion and 

fixation of seniority of the applicants. 

12. 	
In the result,jn the light of what is stated above, 

we find that the applicants in these two cases are entitled 

to Succeed. 

• 	13 	OA 1005/01 is al1owed 	The second respondent is 

directed to revise the seniority list of Assistant Provident 
Fund 	Commissioners 	in 	respect 	of 	candidates 
appointed/promoted from 1993-94 onwards based on the 

guide1jn5 contained in Employees Provident Fund Staff 

(Fixation of Seniority) Regu1atj05 1989 and the guide1jn3 

contained in the HQ circular dated 
23 .5.01,and to grant the 

applicant seniority in the cadre of Assistant Provident Fund 
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Commissioner with effect from 8.12.93. We also dir 

official respondents to consider the applicant for 

promotion on the basis of his placement in the 

seniority list. 	The direction should be complied 

four months from this date. 

ct Ithe 

fu rt1he r 

revised 

with in 

14. 	OA 250/02 is allowed setting aside th Anneures.A2 

Seniority List and Annexure.A4 to the extent sniori .y given 

to the applicants only with effect from the err 199 We 

direct the second respondent to revise the seniority list, of 

Assistant Provident Fund Commjsgioner.s apojnt .d f1rom 

1993-94 in accordance with the guidelines conta :j
ined in 

Employees Provident Fund Staff (Fixation of Seijdority) 

Regulations, 1989 and guidelines contained in 1he HQ 

circular dated 23.5.01 and to grant the appljcnts a niority 

in the cadre of Assistant Provident Fund Commission rs with 

effect from the respective dates of promotion 	namtly 

20.10.94 and 22.10.94. 	We also direct the respon ents to 

consider the applicants for further promotion on the basjg 

of their placemenI in the revised seniority lit. T e above 

direction shall be complied with in four months f om this 

date. No costs. 

Dated the 29Lh day of April ;. 2n0A Jc 
3d!- 	

3d,- H.P. 0A5  
\DllINISTflrIvE P1EMBER 	 R.V0 HARIDSIN 

VICE CHAI(IRN 

(S) 


