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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH q
DATE; RKRFB5-F2_
0.A. 249/91 = '
N. Doraisamy and _ ' Applicafits .
six others _ : ‘
Union of India through ’ Respondents
the General Manager,
Southern Railway, .
Madras-3 and others :
0.A. 583/91
-+ : Kutty Asan P.C. and two Applicants
‘ others ' .
Union of India through the e
General Manager, Southern Railway - ' 7
Madras-3 and others - . v Respondents
Mr. P. Sivan Pillai ' Counsel for the .
' applicants in both-cases
* Smt. Sumathi Dandapany ‘ ' Counsel for R 1-3 in
o o 0.A.249/91 &
R 1-2 in 0.A, 583/91.
)
Mr. P.XK. MadhuBoodﬁananA _ Counsel for R-4,5,8,

10 to 18 in 0.A.249/91
PRESENT
HON' BLE MR. N. V. KRISHNAN, ADMINISTRATIVE MEMBER
HON'BLE MR, N. DHARMADAN, JUDICIAL MEMBER

JUDGMENT

MR. N. DHARMADAN, JUDICIAL MEMBER

N

.  The$¢ two applications were heard.ﬁogethér by consent
of parties and we are of the.view that these applications
can be disﬁosed of by a common. judgment because the facts
and the issue arising for consideration are identical. For
convenience, we deal with the facts in 0.A. 249/91,

2. 'The applicants ére Electrical Khalasis/Khalasi helpers
working in fhe Ejectrical Department of the Trivéndrwﬂ.

g - Division of the Southern Railway. Except the fifth applicant,
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candidates‘L_
who has passed ITI, all the others are SSLC failed/in

regard to the educational qualification. Applicants 1 & 5
aré working in the Department from 1982 _.and others from
later dates. '

3. The applicants are attacking the proposal of the
Railway to‘fill up the vacancies of AC Khalasis in the
Electrical Wing with qualified candidates from other units
fixing SSLC with three years experiénce as minimum qualifi-
cation. as éer Aﬁns; A5 & AG.

4, Accordipg to the applicants, Electrical Depértment

of the Railwa§ consists of three wings‘namely, Traiﬁ lighting,
Power and A.C., The method of filling up of the vacancies

' B b Electrical Deptt.
of, group-D posts in these Wings was by calling volunteers from/
and considering suitability of employees from among them.
This practice was in force from the very inception and
Annexure A-2 is produced to support this practiee followed

by the Railway.

5e ' They ‘have also- producea Annexure:A-é notification
dated 28.11.90 inviting application from serving regular
employees of Traffic Department'ﬁor pbsting'as‘Artisan
Khalasis in‘thé scale of ®. 750-940. This is produced to
prove the.qase'of the appiicants. ‘They have produéed‘
Annexure A-4 "avenue chart".of AC cadré to substantiate

their cases that the vacancies of Khalasis in the€lA,C. cadre
can only be filled up with persons wé:king in the Electrical
Wiﬁgland to establish that the prospect of careef advancement

in the A,C. cadre is faster than in other Wings. When

38 vacancies of A.C. khalasis were notified as per Annexure A-2
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the respondents did not take further steps to fill up the

vacancies following the earlier procedures, but issued a

i
b
i
1

4

further ndtification Annexure A-5 calling volunteers from

. : e
Khalasis working in othér Departments . contrary to the
instructions and Annexure A-4 ’avénﬁe'chart.' The Railway
rhad fixed a minimum educétional qualification of SSLC pius
aptitude to workrinicbaiﬁ.C. Wing. A further gotification
Annexure'A-6'ﬁas also issued fixing three years service in
the A;C. Seétion, at x one time or “¢ther Xxxx as the requisite
criteria for selection. Accofiding to the applicant§ the

proposal to bring in employees from outside the Electrical

Wing fixing the minimum qualification of SSLC with three years

\

. experience xx deprive(the chance of the applicants who are

" already working in the Electrical Wing to get a posting in the

existing vacancies of A.C. Wing. Accordingly, they have
suﬁmitted Annexure A-7 Series of;repfesentations:?but the 
respondents havg noﬁ disposed of the same. The‘applicants
contendéd that the Indian Railwa? Egtabliahment Manual fixes
the minimum qualification prescribed fér group-D post. The
relevant portion of the Manual as quoﬁed_in the‘application
reads aé'follows:

"jv, Academic qualifications, Literaty as a qualifying
condition: : . ’

(a) Should be insisted upon only for those categories
for which it is essential for the proper execution
of duties, Literacy shofild be taken to mean
ability to read and write simple sentence in any
language. It is not necessary to relate it to
passing a prescribed examination or standard. The
minimum standard need not be the same for all
class IV sepvices. It would have to be higher

for a Fireman and later as a Driver than say .-
for a Khalasi.



(b) For all other categories literacy should not be
insisted upon, but as amongst candidates considered
suitable for appointment, preference should be given
to literate candidates. The standard of literacy

\ required should be taken to mean ability to read
' and write simple sentences. So standard of
” literacy will be insisted upon for casual labour."”

They have also submitted that the Railway Board in terms of

. \o? |
their letter dated 16.8.85 revised the minimum educational

quaiifications of group-D posts but the same was kept in
o n¢ | -

abeyance by further letters dated 4.9.86,xxx 19.11.86 and
14.4.88. These lettersvarerﬁrqducaiﬂas Annexure A-8 Series.
Acco:ding to the applicants, on the basis of the p;ovisions

of the Indian Railway Establishment Manual and ébazAnnexure-B
series, fixation of the minimun qualification for £illing up
of the vacancies of A.C. Khalasis is illegal and arbitrary.
They héve prayed fér quasﬁing Annexures A-5 and A-6 and also
xﬁigx"hxx#xxxXXXXXxxxxxxxxxxxxXkxxxxXXXXxxxx:Eor a"directioﬁ
to the reépondenﬁs to conéider the applicantSfdr the post

of A.C., Khalasis without insisting 5£xirﬁ%’higher qualificatior
and experience in the A.C. éection.

6o | The respondents have clearly stated that the A,C.
Section is a speciai wing and considering the increase in
sophistication in the Railway technology and mechanisation
its;operation cén'bé smoothly gpne‘and manned by employees
‘having higher educational qualifacation and experienée. Hence,
eXperience andiliteracy are esse?tial for working in the

jA.C. Wing where»many sophisticated‘énd advanced‘hewf

| technblogy have been adopted on account of.thé change.

‘fThe necessity of fixation of a minimum educational qualifi-

" cation for the recruitment to group-D (class IV) posts was



under examination of the Railway from 1985 considering the

: ~ Enquiry .~
changed~. circumstances. The Railway Accident /. Committee

recommended that in the lowest recruitment grades in group-D
category, a minimum educational.qualification will be fixed.
In its recommendation No. 10 (in para 10 of their Report)
the Committee recomended that Xxx basiclliteracy may be
prescribed in the recruitment standard for all staff
irrespective of the category, including casual workérs.
Annexure R-1 is é copy of the Railway Bqard's order dated
16.8.85 passed in this behalf., The relevant portion dealing
with consideration of the matter is extracted below:

“In the context of increasing sophistication in Railway
Technology and modernisation of its operations, the
.question of prescribing minimum educational qualifi=-
cations for group-D(class-IV) recruitment on the
Rajlwayshas been under consideration of this Ministry
for some time past., The Railway Accident Enquiry
Committee, 1978 had recommended that in the lowest
recruitment grades in group-D (class-1V) category,
including casual labour only persons with minimum
educational qualifications should be recruited.
Railway Reforms Committee in their Recommendation

No. 10 (in part IX of their report in personnel)

have recommended that basic literacy should be
prescribed in the recruitment standard for all staff
irrespective of category including casual labour.

3. The matter has been carefully considered by this
Ministry inter alia, in the light of the above
mentioned recommendations. It has now been decided
that for recruitment/appointment to gropp-D posts,
the minimum educational qualification should be as
unders:

i) In future casual labour and substitutes will
pe eligible for absorption in vacancies (other
than those of ‘Safaiwalas) in all the wings
of the Electrical and Mechanical Departments
and in the Workshops of S & T Department only
if they have the minimum qualification of
ITI or they are course canpleted Act
Apprentices,

N ii1) For recruitment of Khalasis in the Diesel/
Electric Loco/EMU Shed :-, the instructiocns
contained in this Ministry's letter Nos.

E (NG) II/80/RCI/75 dated 31.5.85 will continue
to apply. ‘

iii) (a) For recruitment to vacancies (other than
those of Safaiwalas) in all other wings



(including workshops) of the Electrical/
Mechanical Departments and in workshops of

S & T Department, the minimum educational
qualifications will be ITI on completion of a
courseunder the Apnrentices Act. -

(b) The minimum qualifications for posts of
Khalasis in S & T Derartment (i.e. for other
than S & T workshops) will be a pass in the
tenth standard."

7. - Further oraers Annexure R-2 to R~4 Were issued
s£a£ing that the qualification for the Khalasis to be taken
to the A.C. Wing shall be pass in SSLC as the minimum
qualification considéringthe fact that thely have to deal

with a number of disciplines in addition to refrigeration.

‘ are 4~ ,
Annexure R-2 to R-5/orders issued in this behalf. The

‘

latest letter issued by the' Railway® is Annexure R-6. This
letter fixes priority of absorption from Khalasis in the
following manners

"Taking all the factors into consideration, it has
since been decided that the priorities of absorption
of Khalasis in AC wing shall be as under:

i) Regular Khalasis working in TL and power
side, who have got the reguisite SSLC
qualification and have volunteered to come
to AC section

-1i) Regular Khalasis in TL and Power side with
8th Std., passed and above but not 3SSLC
and who volunteered to come to AC section
and had put in 3 years of service in the
AC section at one time or the otrer, as a
one time exemption.

iii) CPC Khalasis being empanelled with SSLC
qualification volunteering to work in
AC Section. _ ; :

iv) CPC Khalasis who are being empanelled and
who have passed 8th Std. and above but not
SSLC and who have put in more than 3 years
of service in AC sSection as a one time
exemptione.

Note: The 3 years of service mentioned above includes -
service as temporary status Khalasis in the
AC side. _
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2. As and when vacancies become available in the
A.C. Section, they are to be filled up according to
the above priority. It should be ensured that there
will fiot be any excess operation of cadre.in the

- AC Section. The CPC Khalasis who are now working
in the AC wing should, in the reverse order of
seniority, be transferred to the Train Ljighting or
power side or General services wherefrom the
volunteers Bave been absorbed. This principle
should be followed strictly.”

8. ‘The fixation of qualification for a post is
exclusijgly Qithin_the'bowers of the admintstrative
authoriﬁéswhoxare:betté} informed about éhe wofking and
neceésity of eacﬁ departmenﬁ. When they have fixed the
quélification taking iﬁté consideration the relevaﬁ£
aS§ectS, the éourts/tribunals could not inﬁerfere in such
fixation unless it is shown that the fixation itself is
malafide and arbitrary witﬁ ulterior motive.
9. In the iﬁétanttcéie, the apprehension of the
- applicants is that by inducting persons from~outéide the
Electrical Department with additional qualification, théir
chance wiil be.réduced. - But taking into consideratioﬁ the
.change in the circumstances and the decision taken by the

| | v ' lp the criteria for selection
appropriate authorites ¥e cannot set aside/merely on the

t

-

ground that the chance of promotion t§ the employees 7. "
{XﬁiéL réduced or affected aéveréely. So the'contention

of the_appligants b?sed on tﬂeir apprehension capnét be
aﬁpreciated and given much weight.

;0.‘ Fuftheriarguments advanced by the applicants is
based on the'minimqm qualification fixed by the Railway
Establishment Manﬁal‘for group-D employees and Annexure

A-8 series., The Manual which came into existence in 1968
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c&ntemplatgs literacy and standard of employees in the
lqwer.category ﬁaving regardvto the circumstances and
prition p:evaiiing,at that timg. _Thé SubSequent éhanges
and sophistication in each deéartment will have to be
separately dealt with énd the §owe: of the Railway Board
to fake'appropriate decisioﬁ having regard to the changed
Y in -

: %ﬁ 01rcumstance3/9ach Department, cannot be ignored simply
. rglying on the provisions.of the Railway Manual_pressed
in.tc sérvice.by the learned counsel for the appliéant.
11, The reSpondeﬁés 1 to 3 in their reply statement
dd not specifically deai with Annexure A-8 series, but-they
relied on ext. R=1 to R-3 and contended that the staff in
the/Ac unit have to déal Qith‘a ﬁumber‘of dispipline in
addiﬁion to refrigefation ana hence the minimum educational

' & dpon
quallflcqtlon of SSLQ/Matrlculatlon should be insisted/for
abSOrption and posting of Khalasis in A.C, Wing of the
Eiecttical Branch. In the reply statement filed by
respondents 4,5,8,10ﬁo 18 fhey have stated that 'the
Annexure A-8 series applicable only to: casual service and
literacy is not insisted upon iﬁ their case.
12, Tﬁe first letter Annexure A-8 (A-8(i) is dated
4,9.86. Tt discloseé the decision of the Railway Bogrd
dealing with the questlon of minimum educational qualification

%L’anﬁ the

for group—D (class IV posts»/stay 7 in rsgard to the decision

3

<}
rﬁ}ﬁe,rregtpin Ext. R-@ dated 16.8.8§,by which the qualifi-

-

cation for the Khalasis to be taken in the A,C, Wing

has been fixed as pass in SSLC. The further letter
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Annexure A-8 series (A-8(2) dated 19.11.86 contained the
oider modifying the stay'refe;fed;to iﬁ Annekure A-g ()
Paéa 2 of the said letter readé as followss

"In this connection attention is invited to para
3(ii) of Board's letter dated 16.8.85 .;

in which it was enjoined that for recrgi%%gn%bgge
Khalasis in the Diesel/Electric Loco/EMU sheds,

the instructions contained in Board's letters of
28,1.83, 31.12.83 and 31.5.85 will continue to
apply. It is hereby clarified that the instructions
¢ontainedlin the Board's letter No.E (NG)II/80/RC1/7
dated 28.1.83 E(NG) II/83/RC2/39 dated 32,12.83
and E(NG)I1/83/RC-2/75 dated 31.5.85 will continue
to be applicable, notwithstanding issue of

Board's letter of 4.9.86 quoted above."

Annexure A-8 series (A-8(3) letter dated 14.4.88 emphasis
“that Ext. R-2 was kept in abeyance temporarily pending
review of the'qualification Specified tﬁerein. The Railway
Board's letter dated 20.1.83, 31.12.83 and 31.5.85 will
contiﬁue £o apply after Annexure A-8 series (A-8(2)

dated 19,11.86., Ext. R-1l letter fefers to Board's letters
'datedv31.12.83, 18.6.83, 21.8.83 and 31.3.85 fixing

#ﬁe minimum qualification for therpOSt of khalaSis for
1their absorption in the Diesel/Electrical/Loco/EMU shed.

A combined readingvof Ext. R-1, R=2 and R=3 with Annexure
A.8 series it can be 1 seen- s that £he fixation of minimum
educa§ional qualification for posting of persons as
Khalasis in the A.C, Wing of ﬁhe Electrical Branch will
prevail and can be inSiéted upon as contended by the_
responden#s. ‘ i |

'i3. }The statement of the applicantsthat the practice of

filling up posts of A.C. Khalasis without insisting upon
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the educational qualification was followed by the Railway
has been specifically denied by the réSpondents in their
reply statement. The minimum educational qualification

was fixed as one of the conditions for recruitment for

the post of A.C. Khalasis from the year 1985, This is

clear from Annexure A-2 notification and the statement
, ' v _

of Respondents 4, 5,8,10 to 18 in their reply statement.

" The releVant portion is extracted below:

" Volunteers were called in 1984, 1986 etc. and
Selection was conducted. Casual Labourers/
Substitutes from all departments who are having
the required qualifications were allowed to
take part in the aptitude test and interview
-and those found selected were appointed.

~

14, 'The‘same'educational qualffications were prescribed

in the’selection‘cgnducted in the year 1985—88 and
subsequent'years; The second réspondént haé sele cted

and posted as A.C; Kbalasi%,a.numbér of perSons'haQing the
minimum educational qualification of SSLC. The applicants
Qﬁo were'wquing in the Electfical Wing did not raise

an§ obiection agéinSt the fixation of ieéucétionab
qualification from 1985 onwards and calling volunteefs

and éoﬁducting aptitude test for absotption of Khalasis

in the A.C., Unit. Therefore, they are estopped from raising

ebjections against fixation of qualification of SSLC in

the Annexure A-5 notification.

15. Respondents 5,8,11,13 and 18 were working in the

Electrical Department from their initial engagement.,

They have passed SSLC except R~11. They have applied

for the post of A.C., Khalasi in response to Annexure A-6



civrcular and were selected and posted as A.C Khalasis

in the A.Ci Wing. The other‘reépondents were also
 selected and posted as A,C, Khalasis.

16. The respondent$ have stated in the reply statement
that Annexures A-5 and A-6 hé§e been issued Qnder.the
'quidelines governing the recruitment to the post of

AC, Khalésis and the reduest of the staff through

their recognised trade unions and the said procedure has
been issued only as one time measyre for £illing up the
vacancies arising upto 1.3.91. Out of the applicants,
the fifth applicant who is an T«TeI. holder has been
screened and empanelled ang it is §nly after exhausting
all the educationally.gualified hands in the Electrical
Department th;t the.Railway Gecided to bring in persons
from oiher departments. having minimum qualification.

The Tribunal has upheld the absorption of volunteers

' from other wings in the A.C. Wing in O-A. 7, 8 and 111/91.

17« Havingxregard to the chénge in th@ circumstances
and the facts of this case,'it cannot be said that the
action of the respondents in bringing experienced persons
with additional qualification from other departments to
the A;C. Wing is iliegal as alleged by thé applicants.

I+ being one time measure, adopbted in the exigency of
service, theré cannot be any grievance for the applicants.
'-particdlarly when the recognised trade unions.requested to

adopt this policy and the Railway had accepted the reguest.




184 In the light of the foregoing discussions, the
application is only to be dismissed. Accordingly, I-do

SO«

19.  There will be no order as to costs.

( N¢ Dharmadan )
Mepber (Judiciall -
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N.V.Krishnan, Administrative Member

I have carefully gone through the judgment of my
learned brother and I regret my inability to agree'with
the conclusions reached by him.

2. The facts of the case have been set out in his
judgment and therefore, it is not necessary to repeat
them. Howe?er, it should bé‘stated at the outset itself
that this is a case where the applicants have partici-
pafed in an'exémination and, not having been selected,
have impugned the seiection on the ground that the educa-
tional Qualification prescribed for the selection is in
violation of the standing orders of the Railway Board.
The respondeﬁts 1 to 3--Railways, for short--have conten-
ded that the application is not maintainable on this.
“short ground. Therefore, two questions have to be

"answered, viz. whether the allegation made in this régard
is correct and secondly, even if it is corfect, whether

the applicants can impugn the selections on that basis,

having participated in the examination.

3. In so far as the allegation made in the application
about the educatipnal'qualification is concerned, I am of

the view that the 'applicanté have convincingly proved
~their case. Admittedly, the posts - for whichs the

' seiection is held (AC Khalasis in the Electric Brancb)

_ére Group D posts. Para 5 of the application states the

ggoﬁnds for relief and sub para (b) thereof reads as

follows:

"(b). In terms of para (iv) of sub section IV ofA

section B of Chapter 1 of the Indian Railway

Establishment Manual the minimum qualification

required for Group D posts is literacy only. The

said rule reads as follows:-

IV. Academic qualifications, Literacy as a quali-
fying condition:-

(a) should be 1insisted upon only £for those
categories for which it is essential for the
proper execution of duties. Literacy should



be takena to mean ability to read and write
simple sentence in any language. It is not
necessary to relate it to passing a prescribed
examination or standard. ' The minimum standard
need not be the same for all class Iv
services. It would have to be higher for a
Fireman and later as a Driver than say for a

Khalasi.

(b) For all other categories.literacy should not
be insisted upon, but as mongst candidates
considered suitable for appointment,

\ preference should be .given to literate

candidates. The standard of literacy required
should be taken to mean ability to read and

' write simple sentences. No standard of
literacy will be insisted upon for casual

labour.

The Railway Board in terms of their 1letter
No.E(NG)11/84/RRI dated 16.8.85 revised the
minimum educational qualification of Group D
posts. However, the decision was kept in abeyance
by letter No. E(NG)/84/RRI/a26 dated 4.9.86 (RBE
159/86) and  followed in  letter No. E
(NG)11/84/RRI1/26 dated 19.11.86 (RBE 222/86) and
by letter No.E(NG)/11/88/CL/34 dated 14.4.88.
True copies of the letters dated 4.9.86, 19.11.86
and 14.4.88 are Annexure A8 series. The
qualification requirement for Group D posts will
remains as in para (iv) of sub section IV of the
Manual. The applicants are literates. They are,
therefore fully qualified for absorption as AC
Khalasis according to their existing condition of
service. Respondents cannot insist upon a higher
qualification and for that reason resort to
inductioin from outside the department ignoring
the eligibility and right of the applicants.
Annexure A5 is without jurisdiction, illegal and
not based on relevant consideration."

4. Admittédly; the Railway Board issued a circular .
dated 16.8.85 prescribing higher qualification for
various posts. That circular has been exhibited by the
Raif%ays as Ann.R1. " The circular admits that "excepting
in a few cases like recruitment of Khalasis in Diesel/
Electric locosheds, formal educational qualifications for
individual categories have not been laid down by this
Ministry for recruitment to Group D (Class IV) post".

“{_,MM :
The Railways have s#s#md that for AC Khalasis, higher

- qualification of Matric stands prescribed even before

Ann.R1 was issued.
5. Though such higher qualifications are prescriBed for

various posts, it is admitted, that by the Ann;AS series
of orders, the operation of the order dated 16.8.85
(ann.R1) has been kept &n abeyance. The applicants have

produced in the Ann.A8Y series the last letter dated

o
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14.4.88 which refers to keeping in abeyance the Ann.R1
direcjtions prescribing higher quelifications. The
Railways have not answered why)despite the letter dated

14.4.88 in the Ann.A8 series, higher qualifications have

| been prescribed in the impugned orders.

6. The‘ Railways have exhibited Ann.R2 which is a
letter dated 16.8.85 from the Headquarters office of the
Southern Railway, Madras, which states that the
qualificetion for Khalasis to be taken in the AC side is
SSLC pass and fherefore,' this ls' the prescribed
qualification for the post. There are two objections to

this contention. Firstly, when the Railway Board itself

- has kept in abeyance its circular (Ann.R1) prescribing

higher qualifications, as established above, the Head-

quarters, Southern Railway, Madras, hed éﬁ% business to
modify that order. They could have obtained a proper
order from the Railway Board rehoving the ban in respect
of AC Khalasis in the.Electrlcal Department. As it is,

the first respondent has acted more .loyal than the King

himself. The second objec&tion is that the prescription

. in Ann.R2 is not in conformity with the prescription of

higher qualification in Ann.R1. The only post for which
ann.R1 prescribes SSLC #or Matric pass as the minimum
qualification is "posts of Khalasis in S&T Department
(i.e. for other than S&T workshops)".

7. I now consider the second questlon. The dictum

that having once participated in an examination, one

cannot question it later is not applicable universally.

Here is a case where the prescription of higher qualifi-

cations in Ann.A6 is unauthorised and without authority.
That is a question of law. ‘The applicants can questlon

that prescription despite their participation. The bar
to challenge would have applled if Ann A6 suffered from a

-procedural lrregularlty whlch i$ not serious. Educational

qual1f1cat10n has “a basic 1mpoftance ‘and” hence the bar
does not apply.

\L



in other Departments.
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8. In so far as the other grievance of the applicants
is concerned, viz. the casual labourers in the Train
Lighting and Power Wings of the Electrical Department
alone should first be considered for appointment as
regular Khalasis and not others, I am unable to agree.
The Ann/%6 memdrandumvissued by the Headquarters Office
of tﬁe Personnelefanch of the Southern Railway indicates
the priorities in regard toA absorption to AC~ Khalasi

post. The first priority is given to Khalasis in the

Electrical Department, like the applicants. Therefore,

it is the duty of the Railways to first consider the

claims of all eligible Khalasis in the Train Lighting and

Power side for absorption as AC Khalasis. If, however,
Sl /ﬁ/rraua
thewe, are not available in sufficient numbers, I am of

the view that the Railways are fully empowered to open

the selection to similar persons in other Departments

~also. The learned counsel for the applicant has not drawn

our. attention to any rule or instruction which prohibits
this.
9. In the circumstances, in my view, this application

has to be allowed and the Ann.A5 and A6 notices and the

Ann.A9 results of the selection have to be set aside and

vthe Railways are to be directed to conduct a fresh

selection for AC Khalasi posts, specifying the
quaiification mentioned in the Manual, referred to in the
extract of the application reproduced in para 3 supra and
to consider first the claims of the Khalasis in the Train
Lighting and Power Wings of the Electrical Department,
like the applicants and only if suitable persons are not

available can they open the selecjtion to similar persons

////:321V Krishnan)

R T A D _ Administrative Member



ORDER OF THE BENCH

In view of the difference of opinion between us
we refer the following question for decision to the
Hon'ble Chairman under the provisions of Section 26
of the Administrativye Tribunals Act 1985. The Registry .
méy place the files before the Hon'ble Chairman for

appropriate orders:

————y

' "Having regard to the facts and circumstahces .
of this case whether the selection made by the
Vo’ '\?\i q ailway for the post of (ﬁectrical Khalas_i/

[ | ‘Khalasi Hel‘per§) fixing the minimum educational
qualifications and experience is with due j -
authority and whether the operation of the order '
Ann. R1 dated 16.8.85 has been stayed by virtue

of Ann. A8 series.”

f . P
\ . - (}A/ L
-‘ ij fvc«wj"’/w el |
\‘ .
( NeDharmadan ) )55 gl b ( He¥+ Krishnanl}
Member (Judicial) . Member (Administrative)
A
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IN- THE CENTRAL ADMINISTRATIVE TRIBUNAL
, ERNAKULAM BENCH

0. A N§-A.249/91 & 0.A.583/91
AN~ . 199

DATE OF DECISION 42 10-92-

N.Doraisamy gnd «i : :
Y and six others Applicant (s); 0.A.249/91
Kutty Asan P.C. and two others Applicants in 0.A.583/91

Mr.P.Sivan_Pillai __ Advocate for the Applicant (s)

Versus,
/
Union of Indi through the General
Manager,SouttrermRaitway,
Madras-3 and others.

- Respondent (s)

Smt.Sumathi Dandapani
Mr.P.K.Madhusoodhanan
- CORAMn.K.Ramakumar

Advocate for the Respondent (s)

The Hon’ble Mr.S.P.MUKER JI,VICE CHAIRMAN

'_Twwﬁama’mn

1. Whether Reporters of local papers may be allowed to see the Judgement ? Yy
2. To be referred to the Reporter or not ?Yen

3. Whether their Lordships wish to see the fair copy of the .Judgement ? W

4,

To be circulated to/a\l Bgnches of the Tribunat? W ,
ORDER _ -

A difference of opinion »having arisen between the Horn'ble
Members of the Division Bench in 0.A.249/91 and 0.A.583/91, the
difference of opinion has been directed by the Hon'ble Chairman under
Section 26 of the Administrative Tribunals Act, 1985 to be resolved
by me. The point on which the difference of opinion has arisen has
been enunciated in the referral order of the Division Bench dated 28.5.92
as follows:- - -

"Having regard to the facts and circumstances of this case
whether the selection made by the Railway for the post of
Electrical Khalasi/Khalasi Helpers fixing the minimum educational
qualifications and experience is with due authority and whether
the operation of the order Ann.R1 dated 16.8.85 has been stayed

by virtue of Ann.A8 series."
. ‘..2
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2.+ The facts of the case which are not in dispute are as follows.
The applicants in both these applications are working as Electrical
Khélasi/Khalasi Helpers mmlg/@g in the Electrical Department of the
Trivandrum Division of the Southern Railway. Most of the applicants
are SSLC failed. They ax;e aggrieved by the manner in which the respond-
ents have proposed to fill up the vacancies of AC Khalasis in the
Electrical wing. All these posts that is those held by the applicants
as also the post of AC Khalasis are Group-D posts. The applicants’
contention is that in the three wings of the Electrical Department,
namely, Train Lighting, Power and A.C., the Group-D posts used to
be filled up by calling volunteers from within Electrical Department
and considering their suitability for these posts. They are aggrieved
by the notification dated 10.8.90 at Annexure A5 by which the respond-
ents for filling up the posts of AC Khalasis in the scale of Rs.750-
940 invited applications from regular Khalasis in the scale of Rs.750-
940 not only from‘ Electrical Department but from all departments and

fond

over and above lv%n/mg down that the velunteers should have the minimum
educational qualification of SSLC pass. This notice was supplemented
by another circular dated 12.1.1991 at Annexure A6 stating that
the regular Khalasis working in Train lighting and power side even
though not SSLC but with 8th standard pass will also be considered
for the post of AC Khalasis if they had put in three years of service
in "the AC section. The applicants' contention is that in accordance
with the Indian Railway Establishment Manual , for Groﬁp—D posts only
literacy without any academic qualification has been prescribed and
the highef minimum educationl qualification which the Railways had
prescribed vide their letter dated 16.8.85 had been kept in abeyance
by their further letters dated 4.9.86, -19.111.86 and 14.4.88(Annexure
A8 series). Thus,according to them, laying down of minimum educational
qualification of SSLC or 8th standard- for filling up the vacancies of

w3



AC Khalasis is illegal and arbitrary and have prayed that by quashing
the impugned orders at Annexures A5 and A6 , the respondents be
directed to consider them also for the post of AC Khalasié without
insisting on higher educational qualification of SSLC or experience
in the AC section. The Railways have justified laying down of SSLC
pass for appointment of Khalasis in the AC wing by the job require-
ments of the post where the Khalasis have to deal with:\numlﬁer of
disciplines in addition to referigefation. By the order datez 21.3.90
(Ext.P6), the Railways have laid down priority of absorption of Khalasis'
in the AC wing indicating that only those regular Khalasis who possess

SSLC qualifications and  empanelled CPC Khalasis with SSLC qualifi-

cation and such empanell:d Khalasis with 8th. standard but with 3 years
experience in AC section , shall be considered for posting as AC
Khalasis. The learned Judicial Member has held that fixing of qualificat-
ion for a posvt lies exélusively within the powers of the administrative
authorities who are better informed about the job requirements of
various posts and the Courts and Tribunals cannot interfere in such
a matter. TheA degree of sophistication required in the various depart-
ments of the Railways cannot be ignored for the purpose of laying
down the qualification, He helc—ltr‘:]kcombined reading of Exbts.R1, R2
and R3 with Annexures-8 series&/shows that fixation of minimum
educational qualification for posting of persons as Khalasis in the
AC wing will prevail. He found that the same educational qualifications
as in the impguned orders hai been prescribe:c} for the selection conducted
in the year lv987-88 and-subsequent years and the applicants who are
then working in the Electrical wing did not raise any objection for
fixation of educational qualification from 1985 onwards. The contesting
respondents have referred to the decision of the Tribunal in O.As.

7,8, and 111 of 1991 in which absorption of volunteers from other

wings in the AC wing had been upheld. The Hon'ble Judicial Member
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found that the applications have to be dismissed.

3. - The Hon'ble Administrative Member has stated. that admittedly
the posts for which the selection has been held are of AC Khalasis
in the Electrical Branch and they are Group-D posts. The Manual does
not prescribe any academic qualification for Group-D posts and the
Railways themselves did not prescribe Matriculation for AC Khalasis.
The learned Administrative Member observed that having kept in abey-
ance the order dated 16.8.85 at Annexure-R1 in which higher qpali—
fica‘i:iOns have been prescribed, why by the impugned orders at Annexures
A5 and A6 higher qualifications have been prescribed. The learned
Administrative Member has questioned the competence of the Head-
quarters, Southern Railway, to issue the circular dated 16.8.85 at
Annexure R2 prescribing SSLC pass  for Khalasis to be taken on the
AC side when the Railway Board had kept their own circular at Ahnex-
ure R1 . in abeyance. He has also observed that whereas in Annexure
R1 only the post of Khalasis in S&T Department were identified for

SSLC qualification by the Railway Board , the Southern Railway has

bby Annexure R2 prescribed the higher qualification for Khalasis on

the AC side. On the question of opening selection for AC Khalasis
to eligible Khalasis of other departments other than the Electrical
branch, the learned Administrative Member agrees that after exhausting
the eligible Khalasis of Train Lighting and Power side, the Railweys

are fully empowered to open the selection to other departments also.

4. I héve heard the arguments of the learned counsel for both the
side and gone through the documents carefully. It came to my notice
that the issue framed by the Division Bench in their referral order
dated 28.5.92 erroneously mentioned the selection to have been for
the posts of Electrical Khalasi/Khalasi Helper. This obviously is wrong

because the applicants are already working for years as Electrical -

0'5
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Khalasi and Khalasi Helpers and they are aggrieved not by their selection
as Electrical Khalasi/Khalasi Helper but their non-selection as AC
Khalasis. The learned counsel for all the parties appearing before me
in these two applications agreed with me that the reference to "Electrl-

cal KhalaSI/Khalasx Helpers" in the referral order dated 28.5.92 should

‘be corrected a8 read as "A.C.Khalasis". Accordingly, I proceed to discuss
| I

the point of difference as corrected below:-

"Having regard to the facts and circumstances of this case
whether the selection made by the Railway for the post of A.C.
Khalasis fixing the minimum educational qualifications and
experience is with due authority and whether the operation
of the order Ann.Rl dated 16.8.85 has been stayed by virtue
of Ann.A8 series."

It wzza an admitted fact that Electrical Khalasis and AC Khalasis are
both in Group-D category and are in the common pay scale of Rs.750-
940. So when an Electrical Khalasi is selected and posted as AC
Khalasi, no question of promotion is involved.It is a pure and simple
question of placement of Group-D officials in Group D posts for which
they are found to be more suitable., It is correct that the Manual does
not prescribe any SSLC qualification or even 8th standard qualification
for initial recruitment to Group-D posts. But in épite of this, SSLC
pass and pefsons even with higher educational qualifications apply for
Group-D posts and they ?.g selected. In the entire body of Group-D
posts, the Railways thus may be having a sizeable number of persons
who are SSLC pass working against Group-D posts along with other .
regular Group-D staff who may not have that qualification. I think
that the Railway authorities are fully within their powers to post working
SsLc hoss ,
Group-D Asﬁt/aff as AC Khalasis where their higher edqcational qualifi-
cations can be better utilised. It will be in the public interest also.
Between an SSLC pass Khalasi and non-SSLC Khalasi, if the ‘Railways

post the former as AC Khalasi and retain the latter as Electrical Khalasi

...6



both being in the same scale of pay, the latter should have no
grievance.The fact‘ that the prospects of promotion on the AC side
are better than ac‘;% other wings cannot be a valid grievance for the
non-SSLC Khalasi) because an SSLC Khalasi with better educational
qualification deserves better prospects than one with lesser qualification
and this cannot be considered to be hostile discrimination and violative
of Arts.14 and 16 of the Constitutioﬁ as an SSLC pass and a non-SSLC
ot umes

Khalasi belong to different classificationg'_aarid treating them equally
will‘ be more unconstitutional than treating them unequally. In State
of Jammu & Kashmir vs, Triloki Nath Khosa » AIR- 1974 SC 1, the
Hon'ble Supreme Court held that even though degree holders and
diploma holders are both-eligible for the post of Assistant Engineers,
the State can amend the Recruitment Rules to make only graduate
Assistant Engineers eligible for promotion as Executive Engineer. Similar
view was expressed by the same Court in Roopchand Adlakha and others
vs. DDA, ATR 1989 (1) SC 437. If such discrimination is possible on
the basis of educational qualification for promotion where higher pay
is involved, there is no reason whatsoever why similar discrimination
cannot be followed for deployment of staff amongst posts carrying the
same pay scale,

5. It may also bé pointed» out that the Railway Board's order dated
16.8.85 at Annexure R1 which laid down educational qualifications for
recruitment of - Khalasis pertain to direct recruitment to Group-D

vacancies as the following extracts: from that circular would indicate:-

"The aforesaid minimum qualifications will apply to engagement

of 'fresh faces' as casual labour or as substitutes, as also

for direct recruitment in Group 'D' vacancies, wherever engage-

ment of 'fresh faces' or direct recruitment is permitted under

the instructions in force from time to time."(emphasis added)
Whether this circular is in force or in abeyance is not relevant to the
issue before us which is one of placement  and deployment of existing

regular Khalasis already working as regular Group D staff as AC

0007
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Khalasis in the same scale of pay. Placement and posting is an
incidence of service and one cannot have a right to be posted to
a particular post or type of post so long as his grade and pay scale

and level of post remain protected. The provision of the Indian Railway

'Establishment Manual which is also' for initial recruitment, is not

relevant, where the Railways do their screening on the basis of educat-
ional qualificational or other suitability considerations for deployment
of their existing staff already recruited to posts, for which the educat-
ional, physical and other attainments of individual member of the staff
would be best utilised.

6. I am fully convinced that the impugned orders at Annexures
A5 and A6 ~are in the nature of legitimate administrative function

of deployment of staff in accordance with their suitability and no

“element of discrimination offending any provison of law or E€onstitution

&
is discernible . The order at Annexure R1 dated 16.8.85 being not

relevant, it is having been stayed by virtube of Annexure A8 series, will
have no impact on the impugned ordefs at Annexﬁres A5 and A6.
I decide the issue as follows:-
" Having regard to the facts and circumstances of this case,
the selection made by the Railways for the post of A.C.Khalasi
fixing the minimum educational qualification and experience
is with due authority and the operation of the orderc:iAnn.Rl
dated 16.8.85 being relevant only to initial direct recruitment,
whether it is stayed by virtue of Ann.A8 series or not, has
no consequence so far as the authority and validity of the
impugned orders at Annexures A5 and A6 are concerned. These
impugned orders passed on proper .administrative authority and

judgment cannot be faulted as they are not related to initial

direct recruitment of AC Khalasis."

7. Registry is directed to place my opinion before the appropriate
Division Bench for final orders. "7‘('/
Jmm»‘b-
(S.P.MUKER]D

VICE CHAIRVAN

njj
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ORDER OF THE BENCH

.In the light of the final opinion of the 3rd Member,
' Hon;ble’Shfi S.P.Mukerji, Vice Chairmaq, the impugned

ordérs at Annexureé-AS and A6 afe not discriminatory and

they do not offend the provisions of law or Constitution

of India. Hence, there is no sbbstahcg in these ap;lications

andithey are only to be dismissed. Accordingly, we dismiss

them. No ordér as to costs,

“ ' ‘\/?’”/‘%7“\"1”' : (/p/
( N.DHARMADAN ) "~ ("N.V.KRISHNAN )
JUDICIAL MEMBER ‘ VICE CHAIRMAN
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CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH

Date of decision: 17-6-1993

" Review Application No,38 of 1993 in 0A-249/91

1.

2,

“Mr

2.

3.
4,

vs.
6.

8.
9.
10,
11.
12,
13,
14,

15,

160‘

17,

% 18,

P Charles _
Electrical Khalasi/TL
Quilon R.S5. & P.O.

N Alyar

Exectrical Khalasi/TL |

QUilon R.Sc & poO. -

P Sivan Pillai -
V.

Union of India representsd by
The General Manager,

Southern Railway, Park Touwn P.O.
Madras=-3.

The Divisional Personnel Officer,

Southern Railway, Trivandrum-=14,
The Sr. Divisional Electrical
Engineer, Southern Railway,
T;ivandrum-14.

A Prem Singh

AC Khalasi

5 Jagdhaesh, xnalasi
NohanlChandran Unnithan, Khalasi
A Sulaiman Kunjﬁ, Khalasi

N Mﬁrugan, Khalasi

M Gangadharan, Khalasi |

pC Radhakriéhnan, Khalasi

PD John, Khalasi

S Rajan, Khalasi

NK Somasekharan Nair, Khalasi

K Mathew, Khalasi

T8 Pavitran, Khalasi

TR Pavitran, Khalasi

1 Phoobathy, Khalasi

KC Prakash, Khalasi

Review applicants

Counsel for thé
review applicants

Respondents/Original
respondents in OAsg
249 & 583 of 1991

-dg-

Through the Divisional
Personnel Officer,
S.Rly, Trivandrum-14.

Q=

-dg-

~do=

=do=-

-do=-

edge-

-do-

-do-‘

-dg-

~dg=

-dg-

—d O

-do-

-do- _ i T
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19.

20.

21,

22,

-2-

N Dorasamy, Elsctrical Khalasi,
C/o Electrical Foreman,

.Southern Railuay,

Trivandrum Central

R Varuvel Aatony,
Electrical Khalasi,
C/o Electrical Foreman,
Southern Railuay,
Trivandrum Central.

P Daniel Kiliakanam,
Electrical Khalasi,
C/o Electrical Foreman,
Southern Railuay,
Trivandrum Central.

P Ramsraj, flectrical Khalasi,

c/oElectrical Foreman,

23.

24,

25,

26,

27.

28,

Southern Railuay,
Trivandrum Central.

A Josesph Raj
Electrical Khalasi,
C/o Electrical Foresman,

- S.Rly. Cochin Harbour Terminus.

I Philip, Electrical Khalasi,
C/o Elactrical fForeman,
S.Rly, Ernakulam South.

CC Balan, Electrical Khalasi,
C/o Electrical Foreman,
S.Rly, Ernakulam South,

Kutty Asan PC,

- €laectrical Khalasi,

0ffice of the Sr. Elsctricsal
foreman, S.Rly, Ernakulam South

PJ Baby, Electrical Khelasi,
C/o Electrical Chargeman/A,
Office, S.Rly, Trichur.

R Subramanian,

Electrical Khalasi,

Electrical Charge Man/A Office,
S.Rly, Trichur.

Sumathi Dandapanf

- CORANM

HON'BLE MR N DHARMADAN, JUDICIAL MEMBER
HON®BLE MR R ‘RANGARAJAN, ADMINISTRATIVE

&

JUOGEMENT

N Dharmadan, Judicial Member.

Respondents/Original -

applicents in OA
249/91

-dQ=

-
=dg-

Respondents/
Original Applicants
in OA-583/91

1
o

~=do-

Counsel for the
raspondents.1 to 3

MEMBER

Review petitioners, who are not partiss in the 0.A.

have Piled this R.A. for a review and reshearing of the

..3006
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0.A-249/91. Since there is long delay in Piling the R.A.,
has boen filad.%

an m P.with diary No.2455/93 for condoning the delay/ This

is stfongly opposed by the original raespondents,

2. Thé'only reason mentionsd for condoﬁing the delay is
that though the applicants are partieé in 0.A-86/92 which is
pending before this'Tribunél, the petitioners came to knou
of the decision in this case only on 28.2.1993 vhen thay
visited the office of their learned counsel. The learned
counsel for the petitioners informed that the Tribunal has
already decided identical issue in 0.A-249/91 by pronouncing
the judgeﬁent on 16.11.1992. The sameflearned counsel is
appearing in both the cases. Houwever, according to the
‘petitioners, they came to knou of the degision in 0.,A-249/91

only on 28.2.1993 when they visited the office of the

learned counsel.

3. . After hearing the learneé counsel on both sides, ue 
aré satisfied that thers is‘no bcnafides in the statements
in the M.P. for condonatian of delay. This case was posted
before Bench for orders thrice. nriginaily it ws posted
before the Bench on 28.5.1992 for pronouncement of the
order when there was a &ifference of>0pinibn. Thé case was
égain posted in the open court on 24.8.1992 for passing -
"orders. Houever, the final judgement on the basis of the
deéisian of ﬁhe thifd Member was also pronounced in the

open court on 6.11.1992, The R.A. has beén filed only on

.04.0.
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12.3.1993 with an M.P, Por condonation of delay. It ;g
unbelisvable that’the applicants were not.auare af tha pendency
of the praceadings'of this court particularly, when the case
was posted tﬁrice in the open court for proncuncement of
orders and they are parties in a similar 0.A. pending before

the same Tribunal.

4, Having heard the counsel on either side, we are

satisfied that the applicants have not explained the-dalay,

giﬁing satisfactory and convincing reasons, Hence the

application for condonation of delay is te be rejected.

Accordingly, we reject the M.P. Subsequently, R.A. is

@Also dismissed. No costs. A '
M Mz

"fﬂk/”“ - | w

(R RANGARAJAN) (N DHARMADAN)

ADMINISTRATIVE MEMBER ' JUDICIAL MEMBER

Dated, the 17th June of 1993

trs



