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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH -

0. A. No. 1 of 199 3.

DATE OF DECISION__31=3=1993

P. Unnikumaran NAair Appliéa‘nt (é(
Mr.P.Sivan Pillai = Advocate for the Applicant (7{
Versus

Union of India through SeC- Respondem (S)
retary to Govt., M/o Personnel, Public
Grievances and Pension and others

ﬁnmlyﬁatm_reg_scesc_,Advocate for the Respondent (s)
M- for R.,1 to 3,
CORAM : Mr,Ramakrishnan rep.3mt,Dandapani for R.4.

The Hon'ble Mr. S, PeMukerji, Vice Chaiman
and ~

The Hon'ble Mr. A.V.Haridasan, Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement ? 7")
To be referred to the Reporter or not? (W

Whether their Lordships wish to see the fair copy of the Judgement?V\’Q

To be circulated to all Benches of the Tribunal? ot

JUDGEMENT
(Hon'ble Mr.S.P.Makerji, Vice Chaimman)

PN~

In this application dated 28,12.92 the lapplicant
a retired Loco Khalasi Helper who had been re-employed asg
an ex-serviceman by the Southern Railwey in 1979 has
p;aye@ that the rd. 1ef/adlaoq rel:}ef on the ;gnorablg
part of his military pension which had been withheld or
recovered by the :cspondeﬁts during the period of hig
re-employment under the Southern Railway’ should be
directed to be refunded by therespondents. He has based
his claim on the judgment of the Larger Bench of ihis
Q@ ribunal dated 20.7.89 in T.A.K.732/87.
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2 Despite several opportunities given to the

respondeni;s and an undertakiog given by them to file

reply they‘have not filed any.reply_to this 0.4

»rMenﬁs of the learned cdmsel for both the parties

accwvdiagly

were, heard with the following results,

3, when it was brought to the notice of the learned

‘counsel for the applicant thatthe applicant hés not mado

any representation seeking the relief from the respondents,

he indicated that since ﬂ)e.respondents have filed an

SLP against the aforesaid judgment of the Larger Bench

‘before the Hon'ble Sipreme Court it will be an exercise

5 futility t$ sabmit a repregentation to them with

the expectation that the repre sentation will be granted.
X~ Sturerom

, Since the applicant is a retired low paid -~~~ _

we would not like him to go through ﬁ,he inconsequential

formality of filing a representation when the cutcome .

thereof according to him is a foregone conclusion.

4. | From the application it @pears that the

" applicant was dis’eharged from the military on 2.6.’{4.

He wags in receipt of a military pension of Rs.60/~ He

was re—employed on 19.12. 79 with a basic re-employment

pay of Rs.196/=~ per month._

5. At the time of his re-employment on 19.12,79
theMinistry of Finance vide their C.M. of 19.7.78 thg:

increased the ignorable limit of military pension of
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re-employed ex-servicemen from Rs.50/- to Rs.125/- for

Q

the purpose of fixation of pay on re-employment, Accord-
ingly the entire military pension of the applicant of

Rs.60/~ has to be ignored for his pay fixation.

6. The question whethet during the period of

the
re-employmentkze—employed exX-servicemen whose part or

full military pension is to be ignored, . - should ke
S

given relief including adhoc relief on the ignorable

R— :
part of the pension als® or not =~ e et g

o,
- Thae noluess 2 was considered by a Full Bench of this

‘Tribanal in their common Judgnengﬁdated 20.7.89 in
T, A.K.’{32/8‘Z and other cases.vr By a majority opinion to
which one of us (Shri S.P.Mukerji) was a party, the

-

fll Bench decided as followss-

" there pension is ignored in part or in itg entirety

.for consideration in fixing the pay of re-employed
ex-servicemen who retired from military service
before attaining the age of 55 years, the relief
including adhoc relief, relatable to the ignorable
part of the pension cannot be suspended, withheld
or recovered, so long as the dearness allowance
received by sich re-employed pensioner la g been

- determined on the basis of pay which has been
reckoned without consideration of the ignorable
part of the pension, The impugned orders viz.
OeM,NO,F.22(87-EV(2) /75 dated 13.2.1976, O.M.No,
F.10(26) =B(TR) /76 dated 29.12.76, O.M.No,F.13(8)-
EV(2) /76 dated 11.2.77 and O.M.No.M.23013/152/79/
MF/CGA/¥I(Pt) /1118 dated 26.2.1984 for suspension
and recovery of relief and adhoc relief on pension
will stand modified and interpreted on t he above
line s, The cases referred to the Larger Bench

are remitted back to the Division Bench of Ernakulam

for disposal in details in accordance with law
-and taking into account the aforesaid interpret-
ation giVenazg( one of us (shri S.P.Mukeriji,

Vice Chairman) ."
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7e In the above light, the applicant if he was
in rece;ipt of a military pension of Rg.60/- per month
at the time of his re-employment on 19.12.79 is
entitléd to get relief inclﬁding adhoc relief during
his éntiz‘e period of re-employment and any amount
withheld or recovered from ,h:lm in this regard has

to be refunded to him,

8. | _ As regards pendency of SLP before the
Supreme Court and stay order issued by'them_ in other
cases, we fee.l that unless the decision of the Larger
' Bench is set aside the same is-.binding on us and the
stéy ordered ix;hjggher individual.cases w.ili not act
as a b_ar to our gfanting religf in the casé béfore
us. In Roshan Jagdish Lal Duggal and others Vs,
Punjab State 'vElectﬁcity Board, Patiala and others,'’
1984(2) SLR 731, the High Court of Punjab and Haryana
obse:w;d that pendency bf an appeal before theSupreme
Court does not re-ndex: én order of the High Court

‘non est“v'even where vthe High Court's order in appeal
| l;ad beén- stayed by the Sapreme COur;:{ The order Of
the High court was still t(-) be treated as a binding
érecédent. The Delhi High Court also in Jagmohan V.,
Seate, 1980 Criminal Law Journal 742 observed that
mere pendency of appeal before thé Hon'ble Supreme
Court does not take away the binding naf;ure of the
High Oourt's decision unless and iznﬁil it is set

-
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aside by the Hon'ble Supreme Court. In Alpana V.Mehta
V3. Maharasht;ra ;tate Board of Sec':onciajtrym Education and
another, AIR 1984 SC 1827 the Supreme Court upheld the
éontention of the appellant that the Bombay High Court
was not justified in dismissing her writ petition on the
sole ground that operation of the earlier judgment of

~ that High Court on the basis of which the writ petition
had been filed, had been stayed by the Supreme Court.
The abo?e view has been upheld by the Full Bench of

the Principal Bench of the Tribunal in its judgment
dated 13th February, 1991 1n'o.au184/90 (shri Ganga

Ram and another v. Union of India) and 3 other OAs.

In those cases the issue before the Full Bench was
whether the judgment aeliveged by another Full Bench

in Rasila Ram's case about the jurisdiction of the
Trimunal which had been stayed by the Supreme Court in
an SLP filed by the Govermment, remains valid as a
binding precedent or whether t{he interim oxrder paésed
by the Sipreme Court nullified the judgment of the Full
Banch or its effect was to be confined only in respect
;:f the judgment pronounced in the case of Rasgilaram, The
Full Bench observed that the interim order passed by
the Supreme Court in the SIP in Rasilaram's case not
being a speaking order does not make any éeclaration of
law and ".consequently, it i3 not a binding order under

Article 141 of the cOnstitution;é The Fall Bench further
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observed that until the decision of the Full Bench

in Rasilaram’s case 1s set aside, reversed or modified
by the Sixprer;te Court it remains effective., In view

of the unambiguous finding of the Fuli Bench of the
Tribanal we have no hegitation in following the decision
of ‘the E'u;l Bench in tﬁis case.'also sO0 long as that
fimding is not set aside, modified or reversed by the
‘Hon'ble Supreme Court.

9, In the abOVe light, we allow this application
and direc# the .res'l,pondents collectively and inﬁividually
to refund to the applicant the relief including adhoc
réiief oh hig military pension during his entire

period of re-employment in the SOuthem Railway to

the extent the same was withheld or recovered from h:lr_n.’é
A?:tion on the above lines should be mmpleted within

" a period of three months from the date of cammunication

Ais crder.‘ Thei:e Fis no order as to costs.

<)
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\ =2 i —75393
(A.V.Haridasan) . (S, PeMakerji)
Judicial Member , Vice Chairman
31.3.93
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