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JUDGEMENT

MRe Neo DHARMADAN, JUDICIAL MEMBER

The applicant is aggrieved by Annexure-I order issued
byfihe Divisional Engineer (Admn), Telécom District,
Trivandrum rejecting his request for selection as a
regular dr@vers Tt reads as follows: '

"With reference to your representation dated 17.3.90
you are informed that you have not been selected for
the pest of Driver by the DPC against the vacancies
notified for the recruitment of Drivers (outside quota)
1986

As regards the 1983 recruitment, the age limit
specified for outside guota was 28 years as on
1.7.1988. Your date Jf birth being 3.6.1960, you are
overaged for consideratione. Though your case hes
has been referred to the Department of Telecom
for age relaxation, this was not agreed to in your
casee. Hence you were not called for the test held
on 15.3.90 for the recruitment of Driver against .
1988 outside quota notified." '

-
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2e According to the applicant he commenced his service
as casual mazdoor in January, 1984 under the Assistant
Engineer, office of the District Manader (Telephones),
Trivandrume. He continued in that post and on 31.3.89a BHe
has completed a period of 1851 dayse He submitted that he
is qualified for the pcSt of driver and that he satisfies
all the requirement'for the same. In 1986 his case was
. considered for regular appointment but he could only be
placed in the second'pOSitiOnAin the selection list. Shri
Karthikeyéan Nair, who is not a party in this case, has been
assigned at rank‘Nq. 1« .But he was overaged and he
- cannot be appointed without relaxation of the upper age
limite. Normally, the applicant,being the next man fully
qualified;ought to have been Selected and appointed. But
the respondent did not do the séme. The District Manager
Telecom, Trivandfum recommended the selection of Shri
Karthikeyan Nair in relaxation of the recruitﬁent rules
as per AnnekurevR-3 which was acéepted by Annexure-A._
"I am directed to refer to YOur letter Noo st/1/1/
. VI/47 dated 1.1.87 on the subject mentioned abovy
and to convey the approval of Telecom. Board ot oy
relaxation of age limit as laid down in
Recruitment Rules for shri Me. Karthikeyan Nair
daily wages driver of your circle in order to
~ enable you to consider his case for regulari-
.sation as Driver." o
3¢«  Subseqguently when fhe applicant knew about the
appointment of Shri Nair after giving relaxation of the
recruitmén£ rules, he requested to grant him similar
relaxation gf the rules and éppoint him,as a regular,
driver because he was OVerage§ in the next selectione.
This has been considered and rejected by the impugned
‘o;der-in which it has been specifically statéd‘that the

date of birth of the applicant being 3.6.60, he is

overaged for con51deratlon as on le7.88. This order is

illegal and dlscrlmlnatory- It is also VlOlatiVL of

Article 14 and 16 of the Constitution of India.
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4. The applicant filed this application with a specific
contention that if the respondents have considered his case
in the 1986 selection when he got second rank in the !
selection, he should have been appointed in a regular post
in preference to Shri Karthikeyan Nair because he was .... .
the next person t0 be selected and appointed in the post.
But the respondents have not chossen to select the applicant

even though he was fully qualified in the selectiones There

was no selection in 1987 ands2888.> In 1988 selection the

applicant's case was turned down on the ground of overagee.
Thé applicant has been deprivzd of his‘chance of regular
appointment because of the delay and default of the
respondents. The applicant happened to be overaged in
1988 and he was not considered for the regular selection
as drivef. ’

5. In this connection it is pertinent to0 read Annexure
R-5 recommendation given by the Telecom District Manager,
Triﬁandrum for getting age relaxatioh for the applicant:

YThis is to bging your kind attention a case of
recruitment of casual maz.oors for the post of
Driver in this Departmente. Shri D+ Chandran is a
casual mazdoor. As he was having valid driving
licence, he was engaged as casual driver as per
the departmental instructions. We have carried out
recruitment for regular drivers in the year 1986
and at that time Shri chandran was an eligible
candidate. Howeter, during the test, he got the
2nd ranke As there was only one vacancy, he could
not be -absorbed as regular driver at that time."

X X X X X
X X | X X 5 X

I feel that this is a genuine case vhere we should
give some relaxation in the age limit for Xecruitment
as regular driver. My proposal is that the number
of days he has worked as casual driver may be taken
for relaxation of a&ge for recruitment of driver.

This is an anology with the provisions that for
Group 'D' recruitment, we give relaxation for the
number of days a person has worked as casual.
mazdoor. I request you to kindly take up this matter
and issue approval for giving age relaxation to Shri
Chandran and considering him eligible for recruitment
as regular driver in this Department."
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6 From these observations. it can be seehlthat the
applicant is alsdwa person who deserves to be considered
even in 1986 it;ékf as an efficient driver. In this view
of the maﬁter; we-areof the opinion -that the -applicant has'
been_dénied>the_QppOrtunity of'being-selected_as-driver
for no faulﬁ of hime The applicant is now working as a
- driver but"he‘is'debarred from getting selection as - a
- regular driver on the ground-that he is overaged-and.the
‘ stateménts in Annexure R=~2 letﬁe:. Havingvregard to - the
facts and“ciréumstahcés of this case we are of the view
ﬁhat the “letter Annexure R-2 cannot stand iﬁ the way of
thevapplicént'in1getting Selectionfand appointment §S‘a
reqular driver'bgcausé he waé fully qualified for getting
Selecté@ain~1986-' But‘ﬁhe_respondents wénted to appoint
éhri Rarthikeyan Nair_overlooking ﬁhe claims of the
applicante. In 1987 there was no selection. ' If the
réspondents-§0nducted selection in 1987 the applicant would
‘haVe been qQélified.. But when they held selecticn in 1988
o ‘ he wizn - : '
the applicant became overaged andkgeprived of.getting
.éelecti@h._ | |
7. We areyaiSé,satisfied that there is’discriminatory
treatment so far as the aéplicant is concerned. if the
;equndenté are prepared-té appoint Shri Karthikeyan Nair
in 1986 in spite of the fact that he is overagéd after
.Vrelaxation'of Qualification the applicaﬁt now entitled to
the same treatment, d&hen the respondents Eound that the
applicanﬁ.is overéged in 1988 Selection by less than one
ﬁdnth.- The failure of the reépondents to give £he same
treatment-to‘the\applicant which they had given to Sri
Rarthigeyan Nair'persuadeé us to interfere in thé matter
and issue an order as prayed for in para 1{c) of the

application which reads as followss:



“"Direct the respondent to grant the applicant pay-in
the -scale as applicable to drivers with effect from
! the date on which he was WOrKlng as casual drlver

with future incrementse"” : e :
8« - Ta@king into consideration-the facts and-circumstances
‘in thlS case we are satisfied that justice will be met in
thls case if we direct respondents 2 & 3 to regulorlse the
applicant,in view of his selection in 1986 as a regular
driver in Group 'C' post, in the next arising vacancy as 1if

Y b .
he has beenﬂappointed as a regular driver in the 1988

selection srhntinghriohvnd  fov Ro bher . X
9. . In the‘result this applicaticn is allowed. There will

be no order as toO costse

(N. DHARMADAN). |  (N. V.. .KRISHNAN)

JUDICIAL MEMBER ) : ADMINISTRATIVE MEMBER



