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Mr MR Rajendran Nair 	I Advocate for the Applicant (s) 

Versus 

Union of India rep. by Secretapondeflt (s) 
To Govt. of India, Ministry of 
Finance, New Delhi and 5 others. 

Mr P Sankaran Kutty Nai_ __Advocate for the Respondent (s) 1 to 5. 

Mr DV Radhakrishnafl Nair for R-6. 
CO RAM 

The Hon'ble Mr. NV Krishnan, Administrative Member 

The Hon'ble Mr. N Dharmadan, Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement? 
To be referred to the Reporter or not? " 
Whether their Lordships wish to see the fair copy of the Judgement ? '1 
To be circulated to all Benches of the Tribunal ? 

J U DG EM E NT 

Shri NV Krishn'an, Administrative Member 

The applicant who is a Technical Assistant in 

the Central Excise Headquarters, Cochin is aggr.ieved by 

the Annexure-I order dated 7.2.89 of the Deputy Collector 

(P&E) (Responcient-3) in which, on promotion to the post 

of Technical Assistant, the, sixth respondent is placed 

above the applicant, implying that Respondent-6 will be 

senior to the applicant. The applicant is also aggrieved 

by the Annexure-Vill order dated 14.5.87 of the third 

respondent, by which the promotions made by the iJffice 

Drder dated No.55/87 dated 20.4.87 (Annexure-VI) were 

directed to be treated as purely on ad-ftc 	basis. By 

Annexur.e-VI order, the applicant and Respondent-6 were 
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promoted as Technical Assistants and the applicant was 

shown as senior to Respondant—. 

:2 * 	The grievance of the applicant has arisen in 

the following manner. 

2.1 	The' Government of india had directed that the 

Group—C Telecommunication staff, which includes the post 

of Technical Assistant, be treated as a Collectorate 

based cadre. That decision necessiated the revision 

of the Recruitment Rules. in respect of the composition 

of the Departmental Promotion Committee (DPC),promotion, 

efficiency bar, confirmation etc.. The draft amendments 

to the Rules having been submitted to the Government of 

India, the Directorate of Prevention, Central Board of 

Customs and Excise sent a letter to all Collectorates 

as at Annexure—VIl, the relevant portion of which is 

extracted below: 

' S It appears that final acceptance of the draft 
proposals may take some more t ime in the ministry. 
As there are number of vacancies in supervisory 
cadres as well as at the junior levels OTCp RTs 
number of Collectorates are experiencing 
difficulties, in managing the Telecommunication 
Wings' in their collectorates due to shortage of 
staff. The Collectors are requested to fill up 
the,. vacant posts in their collectorates, by holding 
DPC/Recruitment tests as per proposed in draft 
amendment torecruitment rules (a copy is enclosed). 

2.2 	It is on this basis that proceedings were 

initiated to fill up the 2 vacant posts of Technical 

Assistant by promotion of Radio Technicians. A DPC 

comprising Ilembers as mentioned in the draft amendments to 

the Recruitment Rules (Draft Amendment,for short) was 

constituted which met on 10.4.87 and recommended the 

names of the applicant and the sixth respondent in that 
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order, for promotion to these two vacancies. On that 

basis, the Annaxure VI order of appointment was issued by 

Respondent-3. 

2.3 	Subsequently, on 27.4.87,.the Government of India 

addressed a letter to the Director of Preventive 

Jperat ions adverting to the latter 's instructions 

dated 10.3.87 (Annexure—VIl) and directed that till the 

Recruitment Rules are amended, vacant posts may be filled 

up purely on ad—hoc basis and not on a regular basis. 

A copy of this direction of the Government of India was 

forwarded to all Collectorates by the letter. dated 

1.5.87 of the Directdr of 

Preventive Operations (Annexure RI). 

2.4 	In pursuance of this direction, the third 

respondent issued the impuqned addendum dated 14.5.87 

(Annexure VIII) to the Office Order N0.55/87, dated 20.4.87 

(Annéxure—VI) stating that the promotions ordered therein 

are made purely on ad—hoc basis. 

2.5. 	Finally, it would appear from the rules produced 

for our perusal by the counsel for Respondents 1 to 5 

(Department,for short) that the amendments were published 

in the Government of India Gazette dated 30.1.1988, from 

which date they came into force. It is admitted by the 

counsel of the Department that the amendments as finally 

published were exactly the same as the Draft Amendment, 

sent to the Collectors as enclosure to the Armexure—VII 

instructions. 
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2.6 	In pursuance of the amendments to the Recruitment 

Rules, a fresh DPC was constituted on 31.1.89 to fill up 

the 2 vacant posts of Technical Assistant by promotion 

which were beinc held, according to the Department, by 

the applicant and 6th respondent on a. purely ad—hoc basis. 

The OPC recommended the promotion of the 6th respondent 

and the applicant, in that order. In pursuance. of this 

recommendation, the impugned Annexure—I order was issued 

on 7.2.89 appointing the sixth respondent and the 

applicant as Technical Assistants. 

2.7 . 	The applicant has challenged the Annexure—I 

and.Annexure VIII orders on the following grounds. 

The initial promotion by the Annexure A—VI 

dated 7.2.89 was as a result of 	selection made by a 

properly constituted DPC in accordance with the Draft 

Amendment and is in the nature of a regular appointment. 

- 	 That promotion cannot be treated to be ad—hoc in nature 

by the subsequent impugned Annexure—VII.I order dated 

14.5.87. 

No such decision should have been taken 

without issuing a show cause notice, to the applicant 

and giving him an opportunity to be heard. 

c) As 	there is nochange between the provisions 

of the Draft Amendment relating to the composition of the 

DPC and the provision of the Rules as finalized after 

amendment, there was no need to appoint a fresh DPC to 

consider promotions on a regular basis. The earlier 

promotions made by the Annexure VI order ought to have 

been simply regularized, or at best, the new OPC should 
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ratified 

have merely 	 the proceedings and recommendations 
resu1ted in 

of the earlier DPC whichzAvatotmated the Annexure VI order. 

Therefore, the impugned Annexure I order is without 

xkRxixx jurisdiction. 

(d) The fifth respondent, ShriPT Sashkaran, 

Assistnt Director, Communications has been partial to 

the sixth respondent and was instrumental in giving him 

a higher rating, so that in the final. selection by the 

2nd DPC he was placed above the applicant ion the basis 

of which Annexure—I order was issued. There was no 

material whatsoever, in the confidential record of the 

parties to warrant this decision. 

3 	The Department (i.e. Respondents I to 5) have 

filed a reply denying these allcgations including the 

allegations made against the ?fth respondent. It is 

contended by them that the Annexure—VI order was issued 

on the basis of the Annexure VII instrurtuctions received 

from the Director of Preventive Operations, which directed 

the Collectors to fill up the posts on the basis of the Draft 

Afflru4meflts, pending their finalization by the Government 

of India. The impugned Annexure VIII addendum was also 

issued in pursuance of the Government of India's directions 

contained in their letter dated 27.4.87 (Annexure R-1). 

4 	It is also contended on behalf' of the Department 

that, when the amendments to the Recruitment Rules were 

finalised in Jaunary, 1988 it was necessary to fill up 

regularly the vacaft'ncies. of Technical Assistants,to which 

the applicant and the sixth respondent were appointed on a 
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purely ad-hoc basis only. Therefore, a second DPC was 

constituted under the amended Rules which met on 31.1.89 

and recommendedthe names of the sixth respondent and the 

applicant in that order. On the basis of this recommenda-

tions the Annexure-I order was issued. Hence, there is 

no irregularity and the application cannot be sustained. 

	

5 	The sixth respondent has also riled a reply denying 

that any.favouritism has been shown to him by the fifth 

contending 
respondent andLthat  his selection for promotion to the 

post of Technical Assistant as the first candidate by the 

third respondent cannot be assailed, as it has been done 

on the basis Of merits as assessed by a DPC. 

	

6 	We have heard the counsel and also perused the 

records of the case. On our directions, the learned 

counsel for the Departient produced for our perusal 

the original Recruitment Rules, the Draft Amendments, as 

also the amendments in their final form. The minutes of 

thetwo meetings of the DPC held on 10.4.87 and 31.1.89 

were also produced befor,e us. 

	

V 

 7 	We notice that the recruitment to the post of 

Technical Assistant as well as certain other categories 

of posts in this Department are governed by the Directorate 

of Communications (Customs and Central Excise) Group-C 

(Technical) Posts Recruitment Rules, 1978rRecruitment 

Rules, for short. For our present purpose, it is sufficient V. 

to notice that under these Recruitment Rules, the post of 

Technical Assistant is a selection post which had to be 

filled up 100% by promotion from Radio Technicians. The 

promotion was to be considered by a DPC consisting of 
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the Director of Communications as the Chairman and 

consisting of Deputy Director, Directorate of Coordination, 

Police Wireless, Deputy Director of Communications and 

the Assistant Director of Communications as the 3 Members. 

As stated in the Annexure till letter ôhanges were required 

in the Recruitment Rules because of the decision of the 

Government of India to make the Telecommunication staff 

a Collectorate based cadre. It is as a result of this 

change, that amendments wa e required in Recruitment Rules. 

We notice that amendments were f'inàlly made in the 

Recruitment Rules, by the Directorate of Communications 

(Customs & Central Excise) Group—C (Technical) Posts 

Recruitment (Amendmeht.) Rules, 1987 ( 1987 Amendment Rules, 

for short) which came into force from 30.1.88Arnong other 

chakges, 
Lthe composition of the DPC has been changed. The 

composition of the DPC for the Group—C posts borne on the 

strength of the Coilectorate of Central Excise or Customs 

is the Collector, Central Excise/Customs as the Chairman, 

Deputy Collector (Personnel and Establishment), Deputy 

Dir ector (Communicat ions) or Assistant Director 

(Communications), and the Assistant Collector. There is 

also a direction that if none of the above psons belong 

to the Scheduled Castes/Scheduled Tribes, a Group A 

Dfficer from outside the C:ollectorate belonging to the 

SC/ST shall also be associated as a Member of the OPC. 

We also notice that the 1987 Amendment Rules are the 

same as the Draft Amendmen which was initially sent to 

the Collectors along with the Annexure,SJII letter. 
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8 	In the normal course, the recruitment ought to 

have been made on the basis of the Recruitment Rules 

before their amendment. The only material difference 

would have related to the composition of the DPC. However, 

as a decision had already been taken to declare the staff 

as Gollectorate based and consequently to amend the 

Recruitment Rules, the Department cannot be faulted for 

the issue of the instructions at Annexura—Vil, to fill up 

the posts on the basis of the Draft Amendment. In the 

vary nature of things, any recruitment on this  basis has 

necessarily to be on an ad—hoc basis for, when Recruitment 

Rules exist, the regular recruitment has to be on the 
of 

basis of those Rules. However, as a OPC consistingLpersons 

entirely different from those mentioned in the Recruitment 

Rules was directed to consider the case of promotion, 

provisions 
by following the q of the Draft Amendment , the 

promotion made on that basis has necessarily to be on 

ad—hoc basis aS1it has no other legal sanction. Therefore, 

even though it was left unsaid in the Annexure VI order 

or even in the Annexure VII letter, in the circumstances 

of the case, it was Implicit that the promotions were only 

to be ad—hoc, pending the finaliation of the amendments 

to the Recruitment Rules. This position was only made 

clear to the Directorate of Preventive Operations by the 

Ext.R1 letter of the Government of India in unambiguous 

terms and this circular of the Government of India was. 

forwarded to C:ollectors. It.is in pursuance thereof the 

009.  
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impugned Annexure V.111 order has been issued, which, 

in the circumstances mentioned above, cannot be impugned. 

9 	We are, however, of the view that it the Govt. 

of India did not want to follow the Recruitment Rules 

for effecting promotions, they could as well have directed 

that purely subjective ad—hoc promotions could be made 

pending finalization of the amendments. They need not 

have issued specific directions to the appointing 

authorities that while making such ad—hoc promotions 

they should comply with the provisions contained in the 

Draft Amendment. Though the Department has not stated 

any reason as to why such an instruction was given, it cannbt 

be that such direction did not have any meaning. In 

the circumstances, we feel that this direction was, perhaps, 

issued to only facilitiate regular promotion on thç basis 

of the amendments to the Recruitment Rules when they came 

having been 
into force.. For At the 1987 Amending RulesL 	finalized 

without any change from the Draft Amendment, a further 

direction could have been issued that the promotions 

already made on the basis of the Draft Amendment on ad—hoc 

ba8is,be regularised from the date the 1987 Amending Rules 

came into force. Alternatively, they could have directed 

tht a fresh DPC be constitted in accordance with the 

1987 Amending Rules which could consider the matter, after 

perusing the proceedings of the ad—hoc selection made 

unless there arp 	earlier by a similar DPC and ratify the earlier decisionL 
some serious 	 - 

objectiortOSuch 0, In that event also, the ad—hoc. promotion made earlier ,  would 
a decision. 	 . 

have beenregularised or approved without any changeby 
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the DPC. Such a step would haveL 	Dci the situation 

that hae arisen in the present case. 

10 	 Considering the background in which the 

nnexure VII instructions were issued, weareof the view 

hat the ad—hoc promotion made in 1987 by Annexure VI 

rder should not have been treated as an ordinary ad—hoc 

omotion. It has all the trappings of a regular promotion 

because the appointment was made on the basis of' a seleötjon 

m do by a regular DPC in accordance with the Draft 

A endment, which did not undergo any change bef'ore 

f.nalization. Therefore, in the normal course, that 

4 lection should have only been either ratified or endorsed 

wien the 1987 Amending Rules came into force. 

11 	 The applicant has alleged that the first 

DP did not consider Shri K Jayaraman though admittedly 

seior to the sixth r espondent, because he had not then 

qulified for consideration, not having passed the 

Derartmental promotion test. It is alleged that when 

th4 second DPC met, it considered the case of Shri Jayaraman 
by 

alo as he had xLLthen qualified for consideration. The 

aplicant1s counsel contends that: 	there were only two 

vacancies and gg there was no way of superseding the 

the applicant who was the first candidate, considering 

his merit. It is alleged that the fifth respondent had 

respondent 
already decided to t9select the ixthho was, however, 

only the third in the conside'ation list. Hence, the 

sixth respondent was deliberately given a higher ranking, 

such that he could supersede Shri Jayaraman, the second 
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in the consideration list. However, this also resulted 

in his being placed above the applicant. 

12 	We see from the records of the DPC held on 

10.4.87 and 31.1.89 that the fa4ts as mentioned by the 

applicant are substantiail corect, but we do not accept 

by 
the allegationmadeLhim against the fifth respondent 

or the conclusions drawn by him. The fifth r espondet 

only 
was mizzLone of the four I9embers of the DPC and there 

/ 	 is nothing to show that he influenced the decision of 

the other three Ilembers, incluing the Chairman. Further, 

if the alleged anxiety was to only ensure that the sixth 

willy nlly . 
respondent was w***/jecommended for selection, 

this objective could have been achieved by merely 

superseding Shri Jayararnan, the second on the consideration 

list, but without superseding the applicant,who was first 

in the consideration list. 	n that case the sixth 

and the applicant 

respondentcould have been given the same higher gradirg 

/ 

	

	and the second on the consideration list, Shri Jayararnan )  

and others could have been given a lower grading. We 

are, therefore, notimpressed by this plea. 

13 	In the absence of any instructions to the contrary, 

which we feel ought tohave been given by the Government 

of India or by the Director of Preventive Operations as 
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mentioned in para 9supra, the DPC which met on 31.1.89 

was entitled to consider the entire case de—novo and 

not merely confine itseflf to ratifying.the earlier 

LBut there are 	 decision of the first DPC. L** 	he were not even 

other in 

this proceedings 	informed about the earlier ad—hoc selection. They should 

have been informed of the letters atAnnexure VII and 

the Ext.R1. clarification thereto and the orders at 

Annexure VI and Annexure VIII. As the vacancy arose 

in 1987, they ought to have considered only the cases 

of those persons who were eligible for consideration 

then, i.e., the four persons considered by the first DPC. 

14 	Therefore, the proceedings of the second DPC have 

to be quashed and a review DPC has to be held comprising 

to 
ilembers not associated with this case earlierxx.xWonsider' 

the case of pro'motion to 2 posts of Technical Assistant 

in'1987. The selection by the first DPC is the authority 

for the Annexure VI order and hence that selection cannot 

be inter.ferred with. 

15: 	In the circumstances of this case and.?or the 

foregoing reasons, we dispose of this application with 

the following orders/directions.: 

(1) The proceedings of the DPC held on 31.1.89 

for selection to the 2. posts of Technical Assistant are 

quashed as also the consequential Annexure—I order of 
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promotion dated 7.2.89 in so,far as it concerns the 

promotion oft he applicant and the sixth respondent as 

Technical Assistant. 

(ii) The first respondent is directed to constitute 

aA ad hoc review OPC, in accordance with the 1987 Amended 

Rules consisting of officers other than those who were 

included as Chairmanzor Ilembers of the DPC.s which met 

on 10.4.87 and 31.1.89 and direct it to consider the case 

of the persons who were eligible for promotion to t he 2 

they 
vacancies which e%isted in 1987, as iLare ffiäi&Lng recomnien-

dations, for filling up the vacancies in that year and 

meeting for this pUrpose on 10.4.4987 i.e.,. the date on 

which the first DPC met. 	We further direct t hat these 

two vacancies may be filled up byiDepartment in accordance 

with law on the basis of the recommendations of.the ad hoc 

review DPC. 

16 	- There will be no order as to costs. 

(N Dharmadari) 	' 	 (N V Krishnan 
Judicial Member 	 Administrative Member 
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