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Mr OV Radhakrishnan Nair for R-6. _

CORAM:

" The Hon'ble Mr. NV Krishnan, Administrative Member

The Hon'ble Mr. N Dharmadan, Judicial Member -

Whether Reporters of local papers may be allowed to see the Judgement ? v
To be referred to the Reporter or not?

Whether their. Lordshlps wish to see the fair copy of the Judgement?F

To be circulated to all Benches of the Tribunal 77o

2o

JUDGEMENT

Shri NV Krishnan, Administrative Member

The appliEant who is a Tschnical Assistant in
the Central Excise Héadquarﬁers, Cochin is aégrieved by
the Annexure-~1 ordef.datad 7.2.89 of the Deputy Coliector
(P&E) (Respéndent~3) in which, on prOmotibn to the pdst
of Technical Assistant, the sixth respondent is placed

~above the applicant, implying that Respondent~6 will be
senior to the applicant. The applicant is also aggrieved
b? the Annexure—UIiI order da;ed 14.5.87 of the third

, pespondént, by which the promotions made by the Office
Order dated No.55/87 dated 20.4.87 (Annexurs=-VI) were
direc%edlﬁo be treated as purely on ad-hoc basis. By

Annexure=-V1 order, the applicant and Respondent-6 were
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promoted as Technical Assistants and the applicaht was

shown as senior to Respondent-6.

2" The grievance of the applicant has arisen in

the follouihg manner .

2.1 The Government of India had directed that the
Group-C Telecommunication staff, which includes’tﬁe post -
‘of Tecbnicgl Assistant, be fneaﬁed‘as'a Collectorate
based cadre. 'Thatbdecision negessiated the revision
of the Recruitment Rules in réspect of the compositinn
.of the bepartmental P:omotioh Committes (DPC),p;omﬁtion,
efficiency bar;'confirmation etc; The draft amendmants‘
to the Rules having been submitted to the Government of
India, the Directorate of Prevention, Central Board of
Cuétoﬁs and Excise sent a'letﬁer to all Coilectorates.
as at Annexure-ViI, the relevant portion of which is
extracted bslou:

"It appears that final acceptance of the draft
proposals may take some more t ime in the ministry.
As there are number of vacancies in supervisory
cadres as well as at the junior levels OTC, RTs .
number of Collectorates are experiencing ,
difficulties in managing the Telecommunication
Wings in their collectorates due to shortage of
staff. The Collectors are regquested to fill up
the vacant posts in their collectorates, by holding
DPC/Recruitment tests as per proposed in draft

. .amendment to recruitment rules (a copy is enclosed).

2.2 It is on this basis that proceedings were
;initiated;to.Fill up the 2'vacant posts of Tschnical
Aséistant by promotion of Radio Téchnicians. A DPC
compfising Members as mentioned in ?he draft amendments to

the Recruitment Rules (Draft Amendment,for short) was

constituted which met on 10.4.87 and recommended the

names of the applicant and the sixth respondent in that
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order, for promotion.to these two vacancies. On that
basis, the Annexure VI order of appointhent was issued by
Respondent-3.

2.3 Subsequently; on 27;4.87,the Government of India
addr}ssed a letter to Ehe\Director of'Preveﬁtive |
' Operations advertingvto the létter's iﬁétru#tipns

dated 10.3.87 (Annexure-VII) and dirgcted £ha£ till tﬁe
Récruitmént Rules are amendéa, vacant posts may pe filled
up pureiy §nvad-ho§ basis and notuon.a regular basis.

A copy of this directionlof éhe Government of India was
forgardad fo‘al} Collectorates by’fhe letter dated

| Kax IXRIXKARREX M B XD0Y {.5.87 of the Director of
Preventive Operations (Annexure R1).

2.4 In pursuance of this direction, the third
respbndgnﬁvissued the impugned éddendum‘dated‘14;5.87
(Annexure vxir) to the Office Order No.55/87.détea 20.4.87
(AnnéXure-VI) stating that th§ pro@otions ordered therein
ate made purely on.ad-hoc basis.

2.5 Finally, it would apgear from tberrules produced
for our perﬁsal by the ﬁounsel for Respondehts 1 to 5
(Depar£ment,%or short) thaf the amendments were publisﬁgd
in the Government of India Gazette dated 30.1.1988, from
whic h date they came into force. It is'admittedrby the
counsel of the Depaftment that.the a@endments as finélly
pﬁbiished were exactly the same as the Oraft Amendmehts
sent to the Collectors as enblosura tb the Annexure-VII

instructions,
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2.6. In pursuance of the amendﬁents to t he ﬁecruitment
.Rulés,ba fresh DPC was constituted on 3i.1.89 to Fill’up
fhe 2 va&ant posts of Técﬁnical Assistant by brpmotion
which were being held, according to the Department, by
the.applicant‘and_ﬁth respondent on a purely ad-hoc basis.
, ThQ.DPC recommended the promotion df the 6th respondent
" and the applicamt, in tha£ o;dér. In pursuance. of this
recohmendation, the impugned Annexure-1 order was issued
on 7.2.89 appointing the sixth respondent and the
applicant as Technicél Assistants; |
2.7._ The applicant has chal}enged the Annexure-I
‘and-Annexu:e VIII ordefs on the FblloQing grounds.

. (a) The initial erdmﬁtion by the Annéxure A=V
’datedf7.2.89 was as a resuit of a selection made by é
properly constituted DPC in apcqrdange with the Draft
Amendhent and is in the nature of a regular appointment.
‘Thét promotion'cannot be treated to‘be ad-hoc‘in naﬁure
by‘the»sub39quent impugded Annexure-VIII,order dated
145087, o '

(b) No such decision should have been taken
‘without issuing a show cause notice to the applicant
and giving him an opportunity to be heard.

éc) As thefe is ndréhange_beguean the prqvisions
of the‘s;aft-ﬂmendmenf relating to the composition of the
DPC and the provision of the Rules as finalized after
amendhent, there was no need to appoint a fresh DPC to
considgr prdmotions on a regular basis. The eérlier
prOmotiqns“made by the Annexure VI order ought to hava

been simbly regularized, or "at baét, the new DPC should
’.5
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ratified
- have merely /mexixkRkxd the proceedings and recommendations
_ -resulted in
~of the earlier OPC qhich[axaduxa& the Annexure VI ordgr.
fhgrefc:e, Ehe impugneq Annexure I brdef is without
3mkkkﬁiua&iwkk jurisdiction.

(d) The fifth respondent, ShrifPT Béshkaran,
Assistént Directecr, Commdnications has been partial to
the sixth respondent and was inétpumental in giving him
a higher rating, so that in the,Fiﬁal‘selection by the
2nd DPC y he was placed aboOel§he applicént;on the basis
of uhich Annexure-1I ordérluast;ssued. There‘uas no
material whatscever, in the confidential record of the
parties to uarrahfthié decision.

3 The Departmept (iae; Respondents 1 to 5),hava-
fiied a reply deﬁying theseiallegatiﬁns including the
alia§at§§ns'made against the fifth fespdndent. It is
contended by them £hat the Anﬁexure-VI order was- issued
on;the basis of the Annexure VII inétrurtuctions,reéeived
from the'Di¥ect6r of Preventive Operations, uhich-direptad
the Collectors to fill up the posts on the basis of the praps
Ameﬂﬁmgnts, pending their finalization by thé Goyernment
.of India. The impugned Annegure VIII addéndum waa also
}issued'in'pursuance 6? £he Goyernmgnt of India’s directioné
contained in £heir letter daféd'27.4.87 (Annexure R=1).

4 It is also coﬁténded on £eha1f of the Depgrtment
that when the amendments to'the Recruitm;nt Ruleé wvere
finélised in Jaunary, 1988 it uaé necessényvto_Fill up
“regularly the vacqynciés.oﬁ Technical Assistants,to which

the applicant and the sixth respondent were appointed on a’
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purely ad-hoc basis only. Therefcre, a second DPC was
constituted undér the:amendedvﬁules which met aﬁ 31.1.B§
and recbmmended‘the némes of the sixth respondent and the
applicant in that order.k On the basis of this recommenda-
t?ons the Anne xure=1I ordér was issued. \Hence, there is
no irregulérity'and the application cannot be sustained.

5 .Tﬁg sixth respondent has also filed a reply d enying
that any favouritism has been shown to him by the fifth
respondent andéfgggegggngelectién'for‘promotion to the

post of Technical Assistant as the first caﬁdidafe by the
ﬁhird respondent cannpt,be ass;iled, as it has been done

on the basis ﬁf merits as assessed by a DPC.

6 | We have heard,fhe counsel and also perused the
recordé of the case. On our directibns, t he learned
counsel for the Depaftﬁént‘prbducéd For‘OUrvpefusal
the‘original Recfuitmeﬁt'Ru;esg thevﬁraft Amendments, as
also the amendments in their Finalvforha ‘The minutes of
the t wo meetings of the DPC held on 10;4.87 and 31;1.89
mere‘aléo produced before us.

7 We notice that the recruitment to £he post of
TechnicallAssistant as well as certain other categories

of posts in this Department are governed by thé Direotcraﬁe'
of ﬁommunications (Cﬁstoms~and Central Exciée) Group=-C
(Technical) Posts Recruitment Rules, 1978 Recruitment
Rules, For»shortL For our p;esent purpose, it is sufficient_
to notice that under»thesé Recruitmenf Ruleé, the post of
Technical Assistant is a selection post which had to be\

filled up 100% by promotion from Radio Technicians. The

promotion was to be considered by a DPC consisting of

el
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tﬁe Director of Communications as the Dﬁairman and
consisting of Depry birector; Diréctoréte of Coofdination,
Police Uireless,‘Debuty Directof of Commﬁnications and
the Assistant Directbf of Commuhications as the 3 Members.
As stated in the Annexure VII lettegjchangeé were required

'in the Recruitment Ruies bedause of thé.decision of the
Government of India to make‘the Telecommﬁnicatibn staff
a Collectorate based cadre. ‘}t i; as a result of this
change, that amendment s Ué‘é required in Recruitment Rules.
We noticé that aﬁendments were finally made in the

~

Réchitmeht Rules, by the Directorate of Cpmmuﬁicaﬁions
(Customs & Central Excise) Group-C.(Téchnical) Posts
kBecruitment (Améndmeﬁt) éules, 1987 ( 1985 Amendment Rules,
for sbort) whiéh‘cama into force From‘30.1.88skﬁong other: .
‘changes, _

Lthe composition of the DPC has been changed. The
composiﬁidn.of the DPC fﬁf'the Group=C posts borne on the
strength of the Collectﬁfate of Central Excise or Customs
is thevCollector, Central Excise/Customsfas the Chaifman,
Deputy Collector (Personnel and Establishment), Deputy
Director'(Communicatians)vor hssistaﬁ£ Director
(Communications), and ﬁhe‘Assistant Collector. There is
also a direction that if none of thg above per sons belong
to the Scheduled Castes/Scheduled Tribes, a Group A
bffice# from outside the Collectorate belonging to the
SC/ST shall also be associated as a Member of the DPC.
ué also notice that the 1987 Amendment Rules‘are the

same as the Draft Amendmenty which was initially sent to

the Collectors along with the-Annexure.VII legtter.
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8 . in the normal courée, the recruitment ought to-
have been.madé on the basisléf\the Recruitment Rules
before their amenéﬁent. The.only,materiél difference
would have ralated tb the b;mposition.ofvthe DPC. However,
as a decision had alrgady beenvﬁaken to déclare the staff
as Col}ectarate based and consequent ly to‘amendvthe
Recruitment Rules, the Departmenf cannot be faulted fdn,‘
the i;sue of'theiinéfructions ét.Annexgrg-VI;, to fill up
the posts on thevbasis of the Draft Amendment. In the
very natufe of tbings, any recruitment gn-this basis has
ﬁecessarily tovbe'on anvad;hoc ba;is for, when Recruitment
Rules exist, the regulaf recruitmeﬁt Has to be on the
basis of those Rules. Howe&er, as a DPC consisting[;2£sons
1entirsly diffe:ént from those menfioned'in the Recruitment
Rules was diréctéd to con;ider the case of promotion,
, ) proVisionS' o

by following the[bnnﬁobdnn of the Draft Amendment: , the
promotion éade on that basis has necessarily to be on
ad-hoc basis as.iit has no other legal éancfioé. Therefore,
BVen>thoqgh it was left unséid in the Annexure VI order

br even in the Annéxure VII lefter, in the'circumstances
pf.the cage; it was implici£ that the promotions ugre'only
to be ad=hoc, pending the Fin§1i2étioﬁ of the amendments
to the-Recruitment"Rules. This position was only made
c}ear to the Directoréte of Pfevéﬁtive Uberétions by the
Ext .R1 letter of the Govermment ofqihdia in unambiguous

terms and this circular of the Government of India was:

forwarded to Collectors. It is in pursuance thereof the

ee9
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impugned Annexure VIII order has been issued, which,

in the circumstances mentioned above, cannot be impugned.

.9 We are, however, of the view that if the Govt.

[ unless there arg
some serious
objectiongto such &
a decision.

authorities that while making such ad~hoc promotions

of India did not want to follow the Recruitment Rules

S

»fof.affecting promotions, they could as well have directed

that purely subjective ad=hoc promotions could be made

pendihg finalizatibn of the amendments. They.needvnot
have issued‘specific directions to ghe éﬁpointing

| >
they should comply with the provisions contained in the
Draft Amendment. Though the Depa?t@ent has not stated :
ény reason as to why such ah instruction was givén, it cann0£
be that such direction did not have any meaning. In
thé cirbdmstances, we feel that thi; direction was, perhaps,
issued ta only facilitiate‘regﬁlar promotihn on the basis
of the amendmeéts to fhe Recruitment Rules when they came

having been

into force. For, Af the 1987 Amending Ruleﬁmem& finalized

without any change ffom the Draft Amendment, a further

direétion could have been issued thét the prbmotions

already made on.the basis of the Dréft Amendment.; on ad=hoc

bésis)ba regularised from the date the 1987 Amending Rules

came into force. Alternatively, they could have directed

that a fresh DPC be constitu ed in a ccordance with the

1987 AmendingiRules which could consider thelmatteg,after

perusing the proceedings of the ad-hoc selection made

earlier by a similar DPC and-ratify-the'earlier'decisioné

In that event also, the ad=hoc promotion made earlier would-

" have beenregulariéed or approved without any change by

.10
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avoxded :
the DPC. Such a step would have[g&&amﬁxz the situation

that haé arisen in the present case.
10 ’ -Considering ths backgrounﬁ in which the
Annexur e VII,instructions,uerélissﬁed,.ue‘areof the ¢iew
hat‘éhe‘adfhoc]proToﬁ;on made ih'1987 by ‘Annexure VI
rder should not have been treated.as'an ordinary ad-hoc
romotion. ’Ith;s.all the trappings of a regulér prpmotibn
beCausé the appointment was made on the bésis of a selection
m dé by a regular DOPC in‘accordance‘witﬁ the-Drafﬁ
Amendment, which dié ndt unqefgo any change before
finalization. Thereforég in the normal course, that
s‘leﬁtion shoUidbhAVB only'baen-either ratified or endorsed
when the 1987 Amending'Rules came into force.
The applicant has alleged that the first
did-not consider Shri K Jayaraman though admittedly
rior to the sixthr'espondedt; because he had not then
lified for consideration, not having passed_the
artmental promotion test. 'It is alleged that when
second DPC met, it conéldered the case.of Shrl Jayaraman»

by
6 as he had nn&&[ﬁhen QUallfled for con31derat10n. The

e

vaclancies and gg there was ho way of superseding the

licant 's counsel contends that gg there uer e only two

the| applicant who uas the first candidate, considering
his merit. It is alleged that the fifth respondent had

. respondent
already decided_to X s elect the 1xthéyho was, houever,

only the third in the consideration list. Hence, the
sixth respondent was deliberately given a higher ranking,
such\that he could supersedé Shri Jayaraman, the second

.o 11



in the consideration. list. However, this also resulted
in his being placed above the épplicant.,_
12  UWe see from the records of the DPC held on
10.4.87 and 31.1.89 that the fafts as mentioned by the
applibant'are subsféntiaiiy correct, but we do not accept
by
the dllegationsmade/him against the fifth respondent
or the conclusions drawn by him. The fifth r espondet
T only |
was xiunépne of the four Members of the DPC and there
is nothing to ‘shou that he influenced the decision of
the other thres Nembers,’-indIUQing'the Chairman. Further,
if the'alleged anxiety was to only ensure'that'the sixth
willy nslly
respondent was uxk%xagiy[;ecommended for selectlon,
this objective could have been achieved by merely
superseding Shri Jayaraman, the second on the consideration
list, but without superseding the applicant,uho was first
in the consideration list. ";in that case the sixth

and the applicant _
reépondentLFOuld have been given the same higher grading

and’tbe second on the cpnsideration list, Shni Jayaraman,
"and others could have been given a lower gréding. We

aré, thereforé, not‘impressed by.thig plea.

13 In the absénce of any instrqctions to the contrary,

which we feel ought to have been’given by the Government

of India or'by the Director of Preventive Operations as

..12
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this proceedlngs\
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ment ioned ih para 9'supré, the DPC which met on 31.1.89

was entitled to consider the entire case de-novo and

not merely confine itseflf to ratifying the earlier
\ . Co - Al DPC ments,

decision of the first DPC. L}&xﬂzﬁt Thi( were not even

-

informed about the earlier ad-hpc;selection. . They should

have been informed of the letters at.Annexure VII and
the'Ext.R1,clarification'thereto and the orders at

Anne xure VI and ﬂnnex&re VIII. As the vacancy arose

-in 1987, they ought to have considsred only the cases

/

of those persons who were eligible for consideration
then, i.e., the four pensons'considered by the first OPC.
14, Theréfofe, the proceedings of the second DPC have
to be quashed and a review DPC has to be held comprising
to
Nembers not assocxated with this case earllarxxx&aégonSIder‘
the case of promotion to 2 pests of Technical Assistant

in -1987. The selection by the first DPC is the éuthority

for the Annexure VI order and hence that selection cannot

_be interferred with.

15 - In the circumstances of this case and for the
foregoing reasons, we diséose of this apblication with
the following orders/direct%ons;

(i) The provceedvings of the DPC hvelvdvon 31.1..'89

for selection to the 2 posts of Technical Assistant are

Quashed as also the consequential Annexure-I oréer of

ee13
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promotion dated 7.2.89 in so far as-it_concerns the

pfomotion of t he applicant and the sixth respondent as

Technical Assistant.

(ii) Thé first respondent‘is_directad to constitute
alp ad hoc reyieu bpPC, inaccordénce with the 1987 Amended
Rules conéisting of officers other than those who were
incl&ded as Chairman ©or Neﬁbers of the DPCsvuhiéh met
on 1D.4.87xand 3141489 and direct it to cﬁnsider the case

of the persons who were eligible for promotion tot he 2
they

 vacancies which existed in 1987, as iflare faaking recommen=-

dations, for filling up ‘the vacancies in that year and
meeting for this purpose on 10.4.%987 i.g.,. the date on
which the first DPC met. We further direct t hat these

) 'y |
two vacancies may be filled up by/Department in a ccordance

with law on the basis of the recommendations of the ad hoc

review DPC._

16 - There will be no order as to costs,

(N Dharmadan) » - (N V Krishnan)
Judicial Member . Administrative Member

1%-10—1990



