19,1041989

CENTRAL _ ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH

* Dated thursday the ninetesenth October ninsteen hundred’

.

Mr. Gopakumar

gighty nine

PRESENT

r-

Hon'ble Shri '6.'P. 'Mukerjit, AicerChairmawe o mhar

and

‘Hon'ble Shri N. Dharmadan, Judicial Member

‘ORIGINAL APPLICATION No.243/87

-

M, Asirvatham - »  eeeesthe applicant
V'o

The Union of India rebresented '
by the General Manager, Southern
Railuway, Madras., :

The Senior Divisional Personnel
Officer, Southern Railways,
Palghat,

The Inspector of Works, _
goutharn Railuays, flrppattur..... the respondents

“the applicant$
counsel

.e

M/s. M.C. Cherian, Saramma - _
Cherian and TA Rajan the r98pondents'

counsel

JUDGMENT

Shri N, Dharmadan, Judicial Member

This application is filed under section 19 of

the Administrative Tribunals Act 1985 by a CLR worker in

4

" the Pélghat Division of the Southern Railways for a
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of Furﬁhe;’leave producing medical certificate, but it
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' declaration that he is entitled to continue in service

without any break in service,
\ ‘

24 The applicant entered service under the third

fespondenf'on 21.9.1978.and he_uas'§ranteq temporary
stétus uith effectvfrom 21.1.1979.A .Thereéfter, he

was cbntinuously uofkiﬁg under'the third résﬁondent
till 4,2,1984 on which date hé ehtergd on medical
leave,which gés sanctioﬁed‘uptolGj.03.1984. Acccrdiﬁg
to the applicant he could nd£.joip d;ty on the expiry
oé the gariod ?F leave because oF.hiéchntihuéd illness

and treatment thereof, The applicant applied for grant

. uas not sanctioned, The applicant further contended .

N

that he was prnd.fif Fof‘employmént'and he apﬁeared
before the thifd‘reSpondgﬁt on'09,09.1985fogquining
duty. SUt the fhinjtespondent wanted a urittén
represehtation for joiniﬁg.duty and the'éamg ués filed,

Then the applicant contacted the second respondent, the

superior oFFicer~and'requestad tq‘allou him to join

written &

duty., He ixxx also submitted a/representation dated 9.9.1985.

Infpite of the representations, the second and third
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responaents did mot allow the applicant to join'duty.
Henge;fthe applicant approached the Tribanal with fhé
contention thatlthevdenialiof employment to thie applicant
is viﬁlative-of the'provisions‘of Chagter V-A of the
induétrial Disputes Act and Indian Railuay’Estab}ishment

Manual,

3.i - The learned éounsel for thé rgspondehtg opﬁosed'
‘the contentioﬁ of the‘applicgnt_and;submittéd that'fhe
applicant was pléced under Sick‘liSt by tﬁe Assistant
,Mediéai Bf%icer,‘Jo;arpet, from 04.02.1984 to 01.03;1984;
Subsequently,lﬁe uas‘disch;rged:on 01.03.1584 certify;ng’
that the applicant ués fit for duty on é;3.198; but he
aia not join ¢uty and remained ébsentvunagthorisedly.

In the meanwhile he %iléd.U.?.1169/84.SeFore the High‘
COufﬁbof Kerala ﬁhallenging‘hié‘posting as Qangmanignd
»,,claiméQ-to be posted as skillgd uorkér in the scale

of Rs,260-400. The said caéé‘baé disposed of at the
admission ‘stage itself on 12.3.1984 direcﬁing the
'reSpdhdenfs_to‘disp§§e.6? the rebresentation‘of thé"

applicant;‘ ~Since this order was not complied with
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the applicant‘sent a 1awyeﬂs notice dated 04.05.1984,
thraatening coptempt ppoceedipgs for not complying
uith‘tﬁé direptiﬁns oflthe High Cﬁurf. Then the
applicant filea:a.p.467s/84‘(canteﬁgt) oh é5.5.1984,
but it was dismissed on j1;6.1984 on the submission
9? tﬁe_Railuay COUﬁsel tha§ the réspondents have
already comp}ied with the directions..  Thepeupon,
the ;Qpricant filed o;p.aega/sg cha;lehging,the
order.#ejecting tﬁe qlaim.for abgo;ption as.skilled
\Aftisah'ﬁhich mﬁ§§~AJ1 traﬁsferred to this Tribunal
and the.same Hwésrmgk/dismissed by the Tribunal on

s

30.1.1989,

.4, The appliqanf has filed this application

wvhile the‘above tr;nsfgrreg applicatibn‘was pendiné‘
pefbre the éedah, with the érayer to declare the -
denial of employment to him as illqgal and the
abplicant ié entiflgd to cﬁntinue in service without
any break in‘service_and to reinstate.him‘uith'allvback

wages and other cohsequentiai benafits,
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5, ' According to the respondents when the applicant

came to the office of the respondent, he was served uith

‘ancorder relieving him from sefviCe‘F:om 23.3.?984 with
the instructions to ;epqrt ﬁo éermanent Way Inspector.
A phofoétst copy of the éréer is produced a§ thibit R.1(d).
The aﬁplicant refused to receive the'said‘ofder. Hence
‘thg‘thirdrespbndént‘issuedénother comménibation.dated
28;4.1984; It is evidenced Rebm Exhibit R.1(e). This
states fhat the pé@itionér'is deemed to have been
reiievedvon fhe FNqF,é3.3.19§4,- since the applicant
:Qés unauthorisedly absent inspite_of'ﬁheée 1etﬁers.
Theklea?ﬁed-coqhsel for therespondents.contemdéd thaf
-ééter.tge diéﬁharée bf-thévmedical.ﬂfficé; cn.1.3.1984
Avﬁhe'applicant did not fepo?t For‘duty?'and he absented
himselff#om dutyf vHenge; the-propeedings have Séen
taken against the appli¢aht For.the unaqth;rised
agsénce. "Aceordingly,\the Railday:édministration
‘treatéd fhe applicant as‘haVing:resigned the post and
. left the éeryice_as per Rule 732 of the Indian Railuay

Estabiishment Code Vol,.I,

6o lIn ansuerito above contention the learned

counsel for the applicant submitted that the applicant

0‘.0 .6’. ]



PP
" has submifted his épplicétion.ﬁor extengion oF leave
.supported by ﬂediéaltertificate from the Mgdicgl
UFFicét who treét;d ﬁim,for saﬁctioniné leave from |
{.3.1984.f‘ But the fespﬁndents have not sahctioned
\ 1eave s¢ fﬁat tﬁere-i;lno uhquthorised absence. There
. is no default én_fhe-ﬁamt;qf the'épplicaqtvF§r invoking
tﬁe rﬁle 73é oF’the indiah Railuway Establishmeﬁt Code .
. o | as submigted by the learﬁed counsel fér the':aﬁprieanﬁsQ
owwﬂﬂkjmﬁf , | _ v S .' ‘ S | o
' The counsel also éspbmitted that tthsaid_rUIe will not
stand $crutiny of lau»because it contempiatés autqmatic.
 termihatiqn of railway employee Qithout any pfior notice
of intimatioan9Foré taking suqh a drastic action}af
putting‘an end to ﬁhe ée;vicg of éﬂémployeg in the

Railuay department,

7. Thetiearned #éunsel %Of the Réiigays broughf 4
to our nbticevin thié-qonngcf?on a decision.of.the
Médras Béhch of the Tribgnal in TA 3/87 and submitteq
that’ in é s}ﬁilér cése thevT:ibunal accepted the‘
contention oflthe_Railuéyékbased on the -above rule 732\

of the Indian Railway Establishment Code and held that
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the absence from duty of the applicant in that case
from 21,9.,1980 was not covered by any sanction of
the Railway authorities and that the case of the

applicant therein is governed by rule 732 of the

the rapplicant
Indian Railway Establishment Code and/ceased to be

a Railusy employee. Accqrdingly, the petition was -
dismissed. We have gone_through the judgmént but

we are not inclined to foliou the deciéion in TA»3/87.
The above rule as extracted Froﬁ the judgment in

TA 3/87 reads as follous:
?...Such a Railway servant shall not be
entitled to any notice of terminatidn of
service when he is deemed to have resigned
his appointment and ceased to be a Railuay
employee in the circumstances detailed under
Note 2 below Exception Ii to Rule 732 (1)
of the Indian Railuway Establishment Code
(Volume I). The note referred to above reads

as follous:

_ 'Note 2 - Where a temporary railuay servant
fails to resume duty on the expiry of the
maximum period of extra-ordinary leave
granted to him or where he is granted a lesser
amount of estraordinary 1eavevthan the maximum
amount admissible, and remains absent from duty
for period which together with the period of
extraordinary leavé granted exceeds the limit

| upto wHeh he could have been granted such leave
under sub=-rule(1) above, he shall, unless the
President ipm view of the exceptional cirdumstande
of the case otherwise determines, be deemed to
have resigned his appointment and shall,

accordingly, cease to be a:railway employee."

...800



This rule imports the idea of automatic deemed termination
of the employee uhen he fails to resume duty on the
expiry of the maximum period o6f leave sanctioned by
the authority. The power given to the fespondents o
under this rule is so drastic that it would be
unconscionable ‘and inequitable to sustain the arguments
based on the same. Before taking a decision which
affects the civil right of a citizen it is fundamental
_ that the said person‘ghould be told about the action
proposed to be taken, The basic principle of natural
. SR ' :
justice is t¥at” 'audi alteram partem'. This should be
read in statutes, rules or the provisions, if there is
no provision for issue of notice in the circumstance
above & . )
“such as mentioned/in the interest of justice unless it
is inconsistant with the provision as has been pointed
out by the Supreme Court in ypion of India V, J.N, Sinha
and another, AIR 1971 SC 40,., The court held as follouws:
" t"Rules of natural justice are not embodied
rules nor can they be elevated to the position
of fundamental rights., As observed by this
Court in Kraipak V, Union of India, AIR 1970
SC 150, "the aim of rules of natural justice
is to secure justice or to put in negatively

to prevent miscarriage of justice. These
rules can operate only in areas not covered

LI AR ]
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by any law validly made. In other words
they do not supplant the lau but supplement
it," It is true that if a statutory provision
can be. read consisténtly with the principles
ofinatural.jﬁstics, the Courts should do so
because it must be presumed that the legislatures
- and the statutory authorities intend to act in
" accordance with the principles of natural justice.
But, if on the othef hand, a staturory'probision
either sp901flcally or by ni}?ssary implication
excludes the appllcatlon[any or all the rules
of principles of patural justice then the Court
cannot ‘ignore the mandate of the legislatufe o
or the statutory authority and read into the
concerned provision the prlﬂCloles -of natural
justice., * Whether the exercise of a power
W_conferred should be made in’ accordance wlth any
of the prlnc1ples of natural justice or not
dépenas(upon the expresswords of the provision.
conferring the power, the purpose for which
it is conferred and the effect of the exercise

of that power,"

Thus the principles of .natural justice have paramount

importance in considering the scope and nature of the

rules which specify deemed termination of service of an

'employee. In Deokinandan'Prasad V, State of Bihar,

N

the Supreme Court held
AIR 1971 SC 1409/that even though the rule prescrlbes

«automaticc'termination of service for continuous

absence :for five years an order passed to that effect
uithqut'giving'opportunity'to.GoVernment servant oFfends
Article 311 of the Constitution. The Court laid doun

the principles as follous:

.0.1000
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%24, It was contended on behalf of the
State of Rajasthan that the above requlation
operatéd automatically and there was no
question of removal from service because the
officer.ceased to be in service after the
period mentioned in the regulation, The

v Court rejécted the said contention and held

that an opportunity must be given to a

' person against whom such an order was proposed
to be passed, no matter houw the regula tion
described it. It was further held to give
no opportunity isto go against Art., 311 and

this is what has happened here,

-

254 In the caée-beﬁore us even according to
the  respondents a continuous absence from
duty for.over five years, apart from resulting
in the forfeiture of the office also amounts
_to misconduct under Rule 46 of the Pension‘Rules
v dlsentltllng the said officer to receive pension.
"It is admitted by the respondents that no
npportunlty was given against the order proposed.
- Hence there is a clear v1olat10n of Article 311,
Therefore, it follous even on this ground the

-~ order has to be quashed."

The Supremévtqurt ha;ltakeh tbis vieu as eérly in 1966

inJai Shanker U. State of Rajastean, AIR 1986 5C 492,20 4—
‘that remdvalwof vaern@ent servant frdm Séfvice'uithéut
giving'§n>qppo:tuqity'to sho@ pause for oversfaying his

.leaVe is illegal even though it is provided by thse
service regulations, In that case the'Supreme Court

held as Follpusi

""The short question in this appeal is whether

- Jai Shanker was entitled to an opportunify

to show cause against the proposed punishment
as required by Cl, (2) of the Art.,311. It is

.0.011-..
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admitted that no charge was framed against

him, Nor was he giVenyahy opﬁortunity of
showing cause., The case fér the State
Government isthat Government did not
terminate Jai Shankerls service, and _that

it was Jai shanker who gave up the employment

' by remaining absent, It is submitted that
such a case is not covered by Art.311. In
support of‘this,cohténtion‘Cettain Regulations
are relied upon and we shall now refer to them.
Regulation 7 lays dOWN.eesecssseessv-coes The
Regulation 13 is. important bscause it forms the
basis of contention that Art.31ﬂ does not apply.
to thlS case., That Regulation may be reproduced
here.

13, An individual who absents himself without.
permission or who remains absent without
permission for one month or longer after the
end of his leave should be considered to have
sacrificed his appointment and may only be :
reinstated with the sanction of the competent
authorlty. ' o

Note.-The submissiaon of an application for
extension of leave already granted does
not entitle an 1nd1v1dua1 to absent hlmself
. without perm1381on. :

XXXX XXXXX  XXXXX-
- The Regulation'involves a punishment for over-

"staying one's leave and the butdeh is thrown

an the'inqumbent to secure reinstatement by
.Shouing cause, It is true that the Govefnment
may visit the punishment of dlscharge or removal
from service on a person who has absented hlmself
by overstaping his leave, but we do not think
.thét Government can order a person to be
discharge from service u1thout at ‘least tellihg
him that they propose to remove. him and giving
him an opportinity of showing cause why he should
not be removed. If this is dane the incumbent
will be entitled to move against the punlshment
for, 1? his plea succeeds, he will not.be removed
‘and no questionof reinstatement will arise.....
A removal is removal and if it is punlshment

ifor overstaying one's leave an opportunlty must
be given to theperson against whom such an

brder is'propOSed, no matter how the tegulation
describes it. To give no opportunity is to

go against Art.311 and that is what has happened

here,

12
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(7) In our judgment, Jai Shanker was entitled
to an opporﬁunity to shou cause against the

proposed removal from service on his gversfayingm

his leave and as no such opportunity was given |

to him'his removal from service was illegal...."

8. Féllowingvtﬁe dictum laid down in the J;{
»Shahker's cgsé the Supremé Court in ths~8téte of Assam
and othefs V,vAkshaya'Kumar‘Deb; AIRJ1976 SC 37,:Held
s aah | |

tha? itZgég imperativeygﬁnegeSSarylﬁo give the servant
é? qpportunity to shoy_ﬁause againét the,prqused action
particularly when he was ﬁersisfently conﬁending that
His failuie to joih duty or absence was involuntary
~and due to circumstances beyoﬁd his control, fhe Cou:t

;/‘

fu;tﬁer‘held that'the imﬁqgned ordér was Violatiﬁe of
A#t.311(2)vof the Constitution and aé such il;egal.
'TheiMysore High Couft in State gf Nysﬁré V., Anthony Benéaicf
196é éLR(S):21'taken’the §ame_vieQ %nd held that the
order 6f remoyal is void as thevsame'was rgpuggnant
o Article 311 of the éons’titutioh of I‘r‘1di‘a.‘ In that
‘case fhe.government servént ués shifted f:om onevéléce
to another but he did‘ﬁot join at neu place: and instead
- .applied fof 1eévé<on‘medicéi groundé. fhe Court‘arriyed
at_thiglcqnclusion following the judgment in Jai‘Shanker’s

. T
case referred to above, The rule considered in Jai

Shanker's case is very similar to Rule 732 of the

LR
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Indian Rgiluay'Estébiishment Code under consideration,
in this cééé.  The uords'shquld be considered to have
‘sacrificed his abpdintment' in Regulation 13 sqbstaﬁtially
~ correspond to thevwords'deemed torhave resigngd his
appointment ahd/égased'ﬁo'be a Réiluay empip}ee' in
rule 732 of tﬁé‘Railway Eétabl;shmeﬁt Code..>The ratio
of jéi’Shanker‘s case uill‘sQuareiy apply to thg'?gcts
of fﬁe.case.in hand.
~9;' ‘  Thu;-ia'the light'of'tﬁe sétt;éd prépqsition,
| thét the_rﬁle yhich érovide éutoﬁétic deémed‘termination
of éervice of aﬁ»employeé canno£ be upheld, So, we are
‘not justified in aéceptihévthe contention.of'tﬁé leafnéd-
counsel quntbe Réiluay and follow the dééisi@n in the

judgment of TA 3/87 of the Madras Bench.

| : application '
10. In the instangé the specific case of the

vapﬁlicént is that he has beeq gfgnted leavevby-the
third respondent from,4;2.1984 tilivj;3.1984 but
.subseéuentlyithé'applicéﬁt applied for éx#enSion of -
leavs suppﬁmtﬂdJbYﬁ%akid;meq;qékmgginficété. But the
o v _ 4
leave uas.not granted by thq third.respondeﬁt nor fdid.

.He considerg;-the¢medicalbcertificate and the requests

made by the applicant with the same. The respondents

"o e
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are relaying on the rule and taking up-the stand that

thefpetitioner is unauthorisedly absentOhimself fromb
duty Froh'theexpi:y‘OF the sanctioned leave. In the

light of the above we cannot assume that there is

unauthorised absence'dn‘the part of the applicant so
| 12\ invoking , ' |

as to wapfaﬁq@he‘aforesaid rule even if we accept that

. the said rule referred to above as applied in this case,
-bécauSevbeFore;applying the said rule it would have been
fair on the part of the third respondent to tell him,

by issuing a notice about his default in this behalf and

take a decision. Justice and fair play demand such a

step to.bettaken.before‘taking any‘deciéion which iﬁ@dl@gs

the civil consequence.  Admittedly such a notice has

‘not been issued. So,'the action that was taken by

the reSpDndehts égainst'fhé petitioher without f pridr
notice or intimation wili be bad and ‘illegal. It is
also violative of the principles of natural jusfica.'
M. 5:; Under these circumstances the petitioner's

=

F

contention based on principles of natural justice bereft

facts and

"of ali.other[circumstances would prevail ahd he is entitled

to succeed;~ We are'inclinéd to hold that the action of

terminating the service of petiﬁioher without any notice,

enguiry or other\proceedihgs ié,illegal'and unsustainable,

ee15
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12, | Having regard to fhe facts and circumstances of
thg case, uwe allou the application and declare that the
termination ef the services of the applicant is illegal.
The p01nt which remains further to be decided is whether
during the period of his forced absence from the date

of his illegal termination of service the applicant is
entitled to any back wages or salary. 1t has bsen held
by the Suprems Court in Nawabkhan Abbaskhan v, State of
Gujarat, AIR 1974 SC 1480 that if by violation of the
principle of natural justice an order is declafed to be
null ‘and void, it has to be held as if the order had
never Eeen passed, A similar view was expressed by the
supreme Court in Surinder Natb Kapoor v, Union of India
and others (AIR 1988 SC 1777). In Union of India v. Shri
Babu Ram Lalla, AIR 1988 SC 344;.the Supreme Court hela
that if the order of terminatioh is a nullity, full pay

and arrears have to be paid as if there was RO tefmination;

'In A.L Kalra v, Project and Equipment Corporation of India

Ltd, (1984) 3 scC 316, it has held by the Supreme Court
that when removal from service is bad in lau; nc other
punishment in the guise of denial of back uages can be .

imposed, -Even in the case of Jai Shankar, c1ted abeve

(AIR 1966 SC 492) where the services of shri Jai Shanker

&zg'terminated Forvoverétaying his leave without anyl
show cause notice; the Supreme court held that the order
of discharge was illegal being yiolative of Article 311
of the Constitution. As regards the back salary, the
Supremse Court did not disallow back salary, but directed
that ﬁthe question of what back salary is due to Jai
ghanker must now be determined by the trial Judge in
accordance with the'ruleS'épplicable, for which purpose

there shall be a remit of this case to the civil Judge,

Jodhpur", Relying on this judgment, the Suprems Court

. in another case, State of Mysore V. Anthony Bsnedict,

1966 SLR (3) SC 21, ¥» zleﬂsa where the lien of a
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Government servant was cancelled without notice when he
had beén applying fer leave to avoid a transfer order,
bﬁg\SMpQ%Fe Snugé held the cancellation of lien to be
illegal and set aside the order of the Sub judge who had
refused to decree the suit for arrears of salary. .The
Supreme Court remittéd the case to the lower Court for
determination of salary admissible to the employee from
the date he became medically fit to join service. 1IN
Charan Das Chadha v. State of Punjab and another, 1980(3)
SLR 702 the High Courﬁ of Punjab and Haryana held that
once a promotion is made with retrospective effect, the
employee cannot be deprived of the benefit of pay and
other benefits and that Government cannot take advantage
of its.oun wrong or illegal order in not promoting the
employee, 1In K.K.Jaggia v. Stats ef Haryanma and anmthér,
1972 SLR 578 the same High Court held that on retrospective
promotion’the employee is entitled to arrears of pay even
though he did not work against the higher post becauss he
did not work in the higher post for no fault of his,

In J.5 Arora v, Union of India and others, 1982(3) SLR
589 the High Court of Delhi held that on exoneration in
discipliﬁary proceedings and promotion with retrospective
effect the employese sﬁould get arrsars uﬁere the
disciplinary proceedings have besn held to be iilegal.

In Maharaja Sayaji Rao University of Baroda and others v.
R.S Thakkar, 1(1988) ATLT SC 267 the Supreme Court upheld
the ordef of the High Court whereby claim of back wages
had been allowed on order of termination being held illegai.
In Devendra Pratap Narain Rai Shﬁrma ve State of Uttar
pradesh and others, AIR 1962 SC 1334 the Supreme Court
held that-uhere the order of dismissal is set aside as
veid, order of réinstatement is superfluous and the
employee is entitled to all benefifs as if the employee

W 0N
s never dismissed,
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13. In view of the clear rulings of the Supreme Court
and the High Courts and keeping ih view the fact that

in the instant case before us the applicant has been
trying his level best te joim duty ever since 9.9.85

wvhen he bécaﬁe medically fit but was not allowed to do

so, we feel that he is entitled to leave salary on medical
grounds upte 9.9.85 and thereafter salary and allewances
as due to him in accordance with rules as if the order

_of termination had not besn passed,

after considéring the facts of the case
14, In the result/the original Application is alloued

with the direction to the :espondents that the applicant
should be reinstated forthwith with all consequential
benefits of leave salary and arrears of back wages
admiSsiblé to him in accordance with the relevant rules

and instructions, There will be no order as to costs,

M w&\é\a\‘*’. i S{ﬂ' [ axs?
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19.10.89 - 19.10.89

.



