L

-k

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No. 241 & 243 of 1990 :
TP X N, N

DATE OF DECISION 3111990

MRS N_ambeesan Applicant (x)in OA- 241/90
PJ Sangry - Acpllcant in 0A=243/90

N/s AK Avirah & Krishnamoor thyAdvocate for the Applicant (s) in
both the cases

_ Versus
Unign of India & 2 others

Respondent (s)

‘Mr V Krishnakumar, ACGSC

—. Advocate for the Respondent (s)
CORAM:

The Hon'bie Mr.SP Muker ji, Vice Chairman
N ,

,

The Hon'ble M.AY Haridasan, Judicial Member

Whether Reporters ot local papers may be allowed to see the Judgement? /
To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement?" - A~
To be circulated to all Benches of the Tribunal ?
- , . NAD
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JUDGEMENT

(Mr AV Haridasan, Judicial Member)

As gimilar facts and law are involved in these two

cases, they are being considered and disposed of together.

2. bThaxapplicénts in both thess cases are uworking as

: Déficef“ Engineering in the Telecommuqication Department. The
applicénts have in thesea applicatiads Piied under Saction-19

of the Administrative-Tribunais Agt prayed that the orders

dated 25.10.1983 of the Ministry of Commupicaticns, Department

bf Telecommuhications, New Delhi signéd by the Aésistant Director’

General(SGT) deciding that the judgement of the Allahabad High

Cburt in U.ﬁ.No.2739/81 relates to the applicants therein only
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ana it was not possible to revise the seniority of the officers
in the grade of TES Groug B may be quashed and that the respon-
dents may be directed to promote the applicants to the cadre

of Assistant Eagineers with effect from the dates prior to the

dates of prémotion df persons who passad the quaiifying.exami~

natiop subsequent to them and to adjust their seniority declar-
ing that the apélicants who had passed the Departmental Quali-

Pying Examination uara‘antitled’to be promoted to the cadre of

Aésistanf Engineer with e??gct from a date prior to the date

of promotion of persaﬁs who had passed the qualifying examina-

tion subsequent to thasm, The facts of the cases as averred in

these applications can be briefly narrated thus.

3. The applicant in 0A-241/90 joined the Telecommuni-
cation Department as Junior Enginmeer in the year 1965 and the
applicant in 0A-243/90 joined the Department as Junior Engineer

in the year 1966, The mathod of promotion t» Junior Enginéers
. B

to the“grada’oF Assistant Engineer in the Telescommunication
Department is provided for in paragraph 206 of the P&T Manual
which reads as follous:

"A1l Junior E£nginesrs recruited after thse 1st
January, 1929 under the new system after serving
for 5 years in Engineering Branch may be permitted
to appear at the Departmental Qualifying Examination,
which will be held from time to time in the subjects
enumerated below, provided they have a good record.
This qualifying examination is intended to test the
general ability of Junior Engineers and their knou-
ledge in the latest developments in Telegraphy and
Telephony. A pass in this examination is an essential
condition for promotion to Telegraph £ngineering and
wigeless service, Group'B'.

2. Promotion to the T.E.&W.S Group'B', will be
made according to the principle of seniority-cum-
Pitness but the Junior Engineers uwho pass the quali-’
fying examination earlier will rank senior as a group
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- to those who pass the examination on subsequent occasion,
i.e., officials who passad the examination held in 1956
will rank as en bloc senior to those who passed in 1957.
Their seniority inter se will, housver, be according to
their seniority in the cadre of Junior £ngineers.®

T@gTelegraph Enéineering Service Group B Racruitmént Rﬁlss, 1966
also provida that recruitment to tﬁe service shall be entirely
by promotion on the bgsis of éelection from amongst Junior
Engineers through debartmentel axamination., Therefofe, inl

: viéJ?ihe provisions containea in paragraph 206 of the P&T
Manual, those Junior Engineers uho paséed the Departmental
Qualifying Examination earlier are entitled to be promoted prior
. 'to those who passed the examination later. The'aﬁplicants
in these tuo cases passed the Departmental Qualifying Examina- .
tion for promotion to TES Group B in thé year 1974;3u£ gver-
loakiﬁg their claim for promotion, several persons uwhao passed

.the examination subsequent to the passing'gf the examinatian
by the applicénts'uera promoted betueén 1974 and 1981 and the
applicants were promoted to TES Group B only in the year %981..
When somé of the Junior Engineers similarly placed as the
abplicénté approached the Hon'ble High Court of Allahabad
challenging the promotion of Junior Engineers who passed the
Departmental Qualifying Exémination late¥ than them before
th;y were promoted; though the Oepartment resisted the appli-
cation, tge Hon'ble High Court In U-p.No.2739/81 allowed their
-claim and directed the respondents to promote the applicants
theraiﬁ uith effecf from tha date of‘promotion of any person
who passed the Dgpartmental Examination subsequént te them and

to
to adjust their seniority accordingly and/pay them salary and
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allowances accordingly with af?ecf from the said. dates.
Though the Union of India took up the matter before the
Supreme Court, the Hon'ble Supreme Court dismissed thé SLP

on merits. As the respondents did not implement the spirit
of tﬁe judgement of the Allahapad.High Court in the case .of
the applicants, the applicants in both these caées made
representation to the second respondent praying that in

the light of.the judgement of the Allahabad High Court,

their seniority in the blue list may be corrected and the
benefits given to the applicants béfore the Allahabadeigh
Court may be extenaed to them also. Since there was no
responsa,vbdth the applicanté submitted a reminaerieach.

As there uaé no responéa still the applicants éiled 0A K=
493/88 and OA K—494/88respectivéiy before this Tribunal
praying that a direction may be issued to the respondents

to promote themiéo ﬁhe cadre of Assistant Engineer with effect
Pro@ the dates prior to thé dates of promotion of persons who
péséad the qualifying examination subseqdent to them. These
original applications were disposed of by this Tribunal on
28.6.1989 directing the Director General, Telecommunications
ltn dispose‘of the representétion made_by‘tha applicants within
'aAperiod of tuo months from the date of receipt of communi-
catibn éf those prders. It was pursuant to this direction
that tha imﬁugned drders have been paséed stéting that the
judgement of the Allahabad High Court in u.P.No.2759/e1
relateas to the two pétifioners in that case only and that

it was not.possible to revieu the seniority of the officers
in'£he grade ofvTES Group B at this stage. Aggrieved by

these orders, the applicants have filed these applications.
5...



4, Even though sgveral opportunities were given to the
respondents to file reply affidavit in fhese céses, no.reply
aFFidavit_uas filed, _The learned counsel for the applicént
brought to our notice that 0AK-112/88 for identical relief

by similarly'situated persons as in these cases was allowed

submitted that o -
and /this case may also be disposed of on the basis of the above

d;z;;;;;i Though the Additional Central Gavernmanﬁ Standing

_ ' and
Counsel admitted that the dispute involved in these cases/in
0AK-112/88 was similar, he submitted that similar applications
are pending be?ore the Principal Bench and that steps are being
taken\for having . these cases trans?erreﬁ to the Principal Bench.
On the basis of the‘above submission'of the ACGSC, on 1.10.1390
we adjourned the cass to 15.10.1990'-Lakxzmtzrxgxmzxm;mmmm |
&5XRXXaxzsmkwxs&ahamxukx#&&xuxw;xh&ﬁ&&&x%&#&&%%%%gaqﬁ‘menticning
clearly that the case would be finally heard on.15.10;1990. On
15.10.1990, when the case came up for hearing, we noticed that
no reply statement was filed by the réspondants. 5o we had no
dthef alternative but to hear the arqguments of the learned

_ ‘ ) pleadings and
counsel on either side on the basis of the available/documents.

. Hon'ble A Hon'ble
5. As abserved byé%?ii/gg,Srivastava(J) and/Shri SC Mathur

(3) in judgement in W.P.Np.2738/81, paragraph 206 of the P&T
Manual does not come into conflict with the TES Group B Recruit-
ment Rules, 1981. It only supplements the same. Therefore, in
making promotions to TES'Grﬁﬁp B, the provisions of paragraph
206 of the P&T Nanua; cannot be ignored. It is on that basis

the Allahabad High Court in the W.P.No.2733/81 held that the
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petifioners in that cgse were entitled to be promoted to
TES Group B with effect Prom the date of promotion of any
person uwho passéd‘the‘Departmental fQualifying Examination
subsequent to them., Accorﬁing to paragraph 206 of the P&T
Manuai,llunior Engineers who pass the Dspértmental Qualifying
‘Examination_earlier are to rank senior to those who passed
the ﬂéxamination subsequently. - Therefore, we are in respectful
agreement with thevdeciéion of the Allahabad High Court in
the above said writ petition. Accepting the above dictum,
we have in UA-112/88 held that the applicants in that case
" were entitled to be promoted as Assistant Engineers with effect
from the date of promotian of any persen who passed the Depart-
mental Qualifying Examination subsequent to them. The learned
counsel for the respondents submitted that the decision of the
Allahabad High Court is applicable to the tuwo applicants ih

' that ' . : '
that case and/it does not have any general application and that
on thét ground the impugned orders in these cases are justified.
He also submitted thaf iﬁ will create difficulties, if seniority
already degermined years back isiordered to be reopened at fhis
stage; .Going through the judgement of the Allahabad High Court
referred to in the application, we find that the applicants in
those cases were found to be entitled to bs promoted with
'eéfect from the dates of promotion of any person who passed
the Debartmentél Qualifying Examination after they had . passed
the examination . - baéed on the provisions contained in
paragraph 206 of the P&T NanQal and not basing on any special

circumstance peculiar to the applicants in that case. The
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provi;idﬁs of paragraph 206 of ths p&Tvmaﬁual ars appliﬁable
to al# the Junior Engineers of the P&T Oepartment. Therefors,
therg is absolutely no justi?icationvfor the Department to say
that_the decision pFlthe Allahabad High Court is applicable to
the-applicants in that case only. Uhen the Allahabad High Court
gavaﬁthevdebisioh ahd when the Department implemented the deci-
.sion in the case of the applicants therein, the Oespartment
shﬁuld have fevisad the.seniofity giving the baﬁe?it to all
similarly situated’persbns‘ﬁr atiéast when the aﬁplicants
made repéesenfation invthat behalf, the respondents should
in their case. ' A :

have done so/nLEE,uas.only after this Tribunal directed the
second respondenfvto dispose of the representations made by
the épplicantsthat‘the impugned orders have beenlpassed.~ As »
statéd by us earlier, the reasoning in theiimpugéd order that
the‘decision_of the Allahabéd_High Court is applicable to the
applicants in that caéi}g%% that therefore the apblicants

' M _
herein are not entitled to any relief claimed in their repre-
senﬁafion'does not stand to reason. The léarnedicounsél for‘
thenrespondenfé submitted that similar abﬁliﬁations are pending
before the Principal Bench and that it would be better to await
thefaecision of the Principal Bench in order to aQoid conflict
of deciéions. ‘But though on earlier occas%ons the learned
counsel submittéd_that steps are being taken for transferring

these cases aiso_to the Principal Bench, we find no staps -

N ‘
wxxxXx kxxx taken and the respondents did npt even file a

reply statement. The averment in the application that an
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SLP filed before the Supreme Court challenging the decision
o?}ﬁhe Allahabad High Court in W.P.Np.2739/81 was diémissed on
merits has not been disputed by the respondents. Tharefore

the principle enunciated in U.P.No.2739/81 that on the basis

of the praovisions contained in paragraph 206 of the P&T Manual
those Junior Enginesers who ham& passed Departmentallﬂuali?ying
Examination earlier are entitled to be promoted prior to the
promotioh of those Junior EInginesrs who passed the examination
subsequently has to be accepted as binding precédent. Therefore
wa are of fhe,viau that the claim of the applicants that they
are entitled to be promoted with effect from the datesprior to .
the date ofvpromdtion of persons who passed the Departmental
Aﬂualifyiné Examination.subsequent to them is perfectly valid

and has to be accepted.

6.  In view of uvhat is stated-abgve,'ua alloy the appli-
catians‘UA-241/90 and 0A-243/90, quash the impugned orders

in these cases dated 25.10.1989, declare that the applicants

in thesa}ggses aré entitled to be promoted to the grade of
Assistant Engineers'uith effect from the dates * prior to the
promotion cf‘any person who passed the Departmental Qualifying
Examination subsequent to them and direct the respondents to
promote the applicants in these tuo cases to the cadre of
Assistaﬁt Engineer with e??ecf from the datss prior to the dates

of promotion of any person who passed the Departmental Qualifying

N

Examination subsequent to them and to adjust their seniority

N
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accordingly and to pay them the arrears.of pay and allowances
é;cor@ingly with effect Prom those dates. Action on the above
lines éhould be completed within a period of tuo months from

the date of communication of this orders. There is no order

as to costs,
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("S5P MUKERJI )-
VICE CHAIRMAN

9-11-1990
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D '+ 8.7.91 | Mr,Krishnamurthy-for the petitioner. | o
M}:,Ajith- Narayéman-for respondents. SPM&AV__I—_E _ o

The learned counsel for the original respondents

’ 1 seeks some‘tlme to file a reply to the contempt petltlon

ZJH;Q . and undertakes to do so within four weeks with a copy to
\ &) : 3 the learned counsel for the petitioner. Accorﬁ.ngly
[@W list for further directions on 8.8.91.

A copy of the above order may ke jiven to the
%h,/, - counsel for the respondents by hand.

' B-8-31 o SPM_& AUH

Mr AK Avirah for petitionar ‘
Mr Ajith Narayanan for respondents

¢ '
‘ , The learned counsel for the respondents states
¢§V .that the petitioner has since been promoted w.e.f. 12.5.77
N and his seniority revised. He is directed to fik a state-
\,0 : . ment within 2 weeks with copy to the petitioner.
A\ : ’ o
(95 f%L/’" . List for further directions on 28.8.91
QL% . " A capy of this order be given to the learned
5.@£V L~ counsel Por the respondents by hand. ‘
SR ‘ s
- 8-8-91
- 28-8-91 ~ SPM & AVH
PR , (24) :
. - Mr Avirah

Mr Ajith Narayanan

~The learned counsel for the raspondents has '
v ) : produced a statement enclosing a copy of the order issusd
Sﬁ¢i¢»e») 5adbﬁﬁ¢ by the raspondents dated 5.8.91 sanctioning the applicant
G\IiAK'yuyl the dataes of promotion w.a.?. 12.5.77 and sanlarlﬁy and
arrears of pay & allowances. The lsarned counsel for ths
CZQCKX < petitioper'seeks some time_to give his reaction to the same.

List for further direction on 9.3.31
- o | /tu///<%§§;/\
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Mr.,Avirah |
Mr., Krishnakumar;
Heard the leaﬁned Qounoel for both the partles.

The learned counsel for the applicant states that]
‘the order of-this lrlbunal has been complied with

and he does.nat wlsh to’.press the CCP any more.
Accordlngly the CCP is cloqed and the notice

ﬂ4L of contempt dlscharged. : Y : WK?
. ‘_ ) M (5 -
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