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IN THE CENTRAL - ADMINISTRATIVE TRIBUNAL

AL - ERNAKULAM BENCH

0. .A. No. 243 o'f

T.A. No. 1990

DATE OF DECISION__14-8-1991

-~

MV Somara jan Applicant (s)

_m/s P Jacab Varghese &
T I ‘

uja Advocate for the Applicant (s)
Versus ’ V
Union of India & 3 others Respordent (s)
Mr NN Sugunapalan, SCGSC Advacate for the Respohdent (s) -

CORAM :

The Hon'ble Mr. SP - Muker ji, Vice Chairman

A

&.

The Hon'ble Mr. AV Haridasan, Judicial Member

BN

Whether Reporters of local papers may be allowed to see the Judgement?/
To be referred to the Reporter or not? (/

Whether their Lordships wish to see the fair/copy of the Judgement? 7“"
To be circulated to all Benches of the Tribunal? \/%

JUDGEMENT
(Mr Av Haridasan, Judicial Member)

Thé.prayar of the applicant; working as Highsr Gradse
Telegfaph Assistant, Tgivandrum.in this application filed under
Section 13 of the Administrative Tribunals Act is.that the corri-
gendﬁm issued by-the Senior Superintendenﬁ of Teiéétébﬁid;Iraffic,
Ernakﬁlam Division on 29.8.1986 at Annaxure-A3 altering the
date of promotion 6? the applicant to the higher grade under
thé dne Time Bound Promotion Schame(O.T;B.P.S.) from25.6.1986 to
9.8.1986, the communications dated ze.11.i989’éf the Divisional
ﬁfficer, Telegraphs at Annexure-AS rejecting his repbesantation,
the Dé, P&T;s letter dated 28,11.1984 stating that the non-quali-

fying servics would be excluded in rackaningl16 ysars of sarvice
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;ﬁdé; 0.T.B.P.Scheme communicated in Annexure-A8 and the
Annexure-A7 latter.datad 1.2.1990 in which also the DG,P&T's
letter on the subject is referred may be quashed and that the
respondents may be directed to restore the applicant's promotion

as ordered by Annexure-A2 dated 31.7.1986 to 25.6.1986.

2, . The Pacts of the case can be briefly stated as follous;
Having appointed as a Time Scals Clerk in the Central Telagraph
0ffice, Bombay on 25.6.1970, the applicanﬁ completed 16 years of
ragular.service on‘25.6.1966.7'0hile he was working ét Ernakulam,
by order dafed 31.7.1986 of the Senior Saparintendent, Ernakulam
Division(Annexure-A2), the applicant along with 3 other persons
was promoted under the D.T.B.P;Sche@e ve.e.f, 25.,6,1586, Therse-
after on 29.8.1986 tha'Suparintandent of CentralITalegraph Office,
’Erdaﬁdﬁéd;t_issued the impugnad erder at Annexure-a3 as a corri-
gendum to the Annexure-A2 order, altering the date of his pre-
motion to 9.8.1986, instead of 25.6.1986. The applicant sub-
mitted a representation to the Supsriatendent, Central Telegraph
Uffice, Trivandrum stating thét ﬁha alteration of the date of
his promotion was uhjusti?iad. He had in that fapresentation
copy of which is gt Annexure-A4, pointed out that as par the
B.T.B.P.Schaﬁe, what is to be considered is whether an official
has completed 16 ye;rs of fegular service and not whether he

bas compleﬁad 16 ysars of qualifying service. Hq had also
pointed out that he had availed of only 33 days of Extra

Ordinary Leave and not 45 days as calculated by the
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Department.  It was in reply to this representation that hev
raceived the Anﬁexure-AS order informing him that the non-quali-
fying service would not be counted for reckoning the period of
16 ysars. The apblicant submitted an appeal to the third fes-
pondent. In reply to this representation, he raceivéd the
Annexure-A7 order wherein also hs was informed that Extra
Ordinary Leave without medical certificate is excluded from
qualifying_sérvica in reckoning 16 years of service for 0.T.B.P.
Schema in compliance with the instructions contained in DG,P&T,
New Delhi letter No.1-73/83-NCG datad 28.,11.1984. Hence the
applicant has filed this application praying that tﬁa impugned
orders at Annexure-A3, A5, A7 and A8 may be set asids and the
raspondgnts may be directed to restofe'tha date of his promotion
~ to 25.6.1986. The applicant has averred thét the period of
Extra Ordinary Leave without medical certificate actually
ampuﬁtéd fa only 25 da}s and that in any event, as qualifying
service for the purpose of pansion not being the criterion for
fixing the langth of service undar the B.T.B.P.Scheme and as
‘uhat is relevant}gnly the reqular service according to the
'sef?e; thae action of the rqspondeﬁts in postponing the date of
his promotion from 25.6.1986 to 9.8.1986 is illegal and unjusti-
fied. It has also been averred that'the respondents have gons
wrong in alteringlthe date ﬁf his promution-without giving him

a notice and an opportunity to pué?orward his casa.

3. ~ The respondsents in the reply statement havs contended

that ths promotion of the applicant under the 0.T.B.P.Schems
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W.6.fe 25.6,.1986 was nrdared by Annexure-A2 ordsr because the
fact that the applicant had availed of Extra Ordinary_Leaves
without medical csrtificatse Por 45 days was not advertaed to,
that as per thg instructions of the DG, P&T dated 28.11.1934,

: non~q§alifying sarvice is to bs axcluded in reckoning 16 years
of service undar tﬁe 6.T.B.P.Schema when the details of Extra
Ordinary Leave availed of by the applicant came to.nutica, the
corrigendum had te be iésued and that therefore ths impugned

ardar'at Annexure-A3 was perfectly in order.

4, We have haérd the arguments of ths learned counsel for
the parties aad have also carsfully perused the records. That
 the applicant entered gervice on 25.6.1970 and therefors had
compleﬁed 16 Qears of service on 25.6.1986 ars not in dispute.
It was on this basis that Annexure-A2 arder uaé issuad granting
‘him>promotion to the next highar grads under tha 0.T.B.P.5chame
u.a.?.-25.6.1986 later as it was discovered that the applicant
had aQéilad>of Extra Ordinary Leave for a period of 45 days
(this has now been stated to be only 33 days) basing on the
Annexuré-hﬂa instruction of the DG, P&T, thse pgriod of Extra
Ordinary Leava uas sxcludad from service and ths date of pro-
.motian of the applicant was postponed to 9.8.1986 andvthat
vnecessitated the issuance of the impugned order at Annexura-aa;
The short qdéétion that falls for considerétion is uhsther the
period of Extra Ordimary Leave granted to an smployse which

cannot count as qualifying service for the purpose of pension
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can be excluded from tga period of regular service in reckoning
the psriod of regular service for the purposs oflgiving
pram@tion to an incumbent under the 0.T.B8.P.Schems. Anng= ‘
xuré-Al is the circular issued by the DG, P&T regarding

the grant of 0.T.B.P.Scheme to employees in tha Postal
Department Qﬁo had complsted 16 years of service. This
contains the Pull text of the scheme undsr which 0.T.B.P.
‘Scheme is to ﬁe granted. This scheme was introduced by

an agresment betwasn the Government and ﬁha employass

aftér consideyation by the Departmehtal Council(dcm).

On a careful reading of Annexure-I, we -find ﬁhat an officer
" who has completed 16 years of regular service is entitled
to be considered for promotion to the next higher grads.
Nowhere in this document the term ‘qualifying servics' is
mantioned, aualifiing'servica for the purpose of pension
as per the CCS(Pension) :?ules and Regular®™ service are not
‘one and ths samé, In the cass of an employee uwho is in
regular servics of any Dapartmeqt of ths Govérnment, the
period P;r which hé haé been granted leave of any kind
cannot be excluded from reqular servica. During the periecd
of leave whether Extra Ordinary Leave or any other leavs,
the smployee continues to be in ragqlar'sarvice, if the
absence is regularise& by grant of leave. If the absence
is not so regularised, the period of his absencae will be
dies-non or unauthorised absence causing a break in service
in which case the period will be excluded from service.

In that view of the matter, the instruction given by‘tha

DG, P&T quoted at Annexure-A8 that the psriod of qualifying
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service alone has to be reckoned for computing the psriod
of servicé for granting promotion under the B.T.B.P.Schame
does not appear to be correct and proper because, as per
the scheme drafted on the basis of unilatsral agreement at
the JCM, an official is entitled for promotion to the next
higher grade an complstion of 16 ysars of "Regular Service".
Though the applicant had been granted Extra Ordinary Leave
for some period, we ars of the Jiew that, even during that
period, the applicant being in regular sarvice on pomplation
of 16 years from the date of his initial entry into regular
service, he was entitled to be considered for promotion
under the 0.T.B.P.Scheme. As a matter of fact, the Depért-
mental Promotion Committee considered tha case of the
applicant and have tighly granted his promotion w.e.f.
25.6.1986 by Annexura;AZ order. The alteration of the
dataAQE{fynaxmmum_of promotion to 9.8.1986 baging on the
Annexure-AB8 instruction on the ground that the applicant
had been under Extra Ordinary lLeave for a few days, accor-
ding to us, was by a mistaken intarpratationvof the term
*ragular service' mentioned in the instructions regarding
the grant of promotion under the D.T.B.P.Schéme. Faf the
above said reason, we are of the view that the applicant

should succeed.

S. In the‘result, the application is allowed, the impugned
orders at Annaxura-da; A5 and A7 and the instrdctions of

the DG, P&T contained in Annexure-A8 ars set asida. fha |

respondents are directsd to restore the date of the applicant's
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promntion'to 25,6.,1986 as ordered in Annexure-A2 order.
- Orders in this regard should be passed by the comptent
authority within a period of twoc months from the date

of communication of this order. There is no order as

te costs.

M 17141 3./2‘,
(A.U.HARIDASAN) (s .P.MUKERJI)
JUDICIAL MEMBER VICE CHA IRMAN

14.8.1991
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