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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
ER NA KU LAM 

O.A.N0. 	233 	 1990 
NAKXNK 

DATE OF DECISION 11.2. 1991 - 

P.K.Mahsh_Ran 	 Apphcant (s) 

Mr.P.Sivan Pillai 	V 	 - Advocate for the Applicant (s) 

Vcsus 

UOI re. by.Gner1 Mana g2 r q  Respondent(s) 

S.Railway, Madras & 2 others 

J1r M.Cherian 	 Advocate for the Respondent (s) 

CORAM: 

TheHon'bleMr.. S.P.Mukerji 	 - 	 ViceChairrnan 

and 

TheHon'bleMr. A.\J.Haridasan 	- 	Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement? 
To be. referred to the Reporter or not? 
Whether their Lordships wish to see the fair copy of the Judgement? 
To be circulated to all Benches of the Tribunal? 

JUDGEMENT 

(Mr.A.'\I.Haridasan, Judicial Member) 

The applicant whO is a Diesel Assistant in the 

o?fice of the Loco Foreman, SoOthern Railway, Erode, has 

filed this application under Section 19 of the Adminis- 

trative Tribunals Act, praying that the Annexure—A3 

order dated 29.3.1989 of the Assistant Mechanical Engineer, 

Southern Railway, Paighat (the second respondent), imposing 

on him a punihment or withholding of annual increment' 

for a period of 2 years, and the Annexure—A5 order commu-

nicating the decision of the third respondent, Sr. Divisional 

Mechanical Engineer, rejecting his appeal against the 

Annexure—A3 order may be quashed, and that the respondents 
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may be directed to restore the annual increment due to 

him on 1.5.1989 in the time scale of pay of Rs.950-1500. 

The facts of the case can be briefly stated as follows. 

2. 	While working as Diesel Assistant the applicant 

was served with' a charge sheet by the second respondent. 

dated 9.2.1989 alleging that he gave a message to Power 

Controller laiming rest in the dame of the Oriver without 

the knowledge and consent of the driver of the train. The 

applicant on 21.3.1989 submitted an explanation denying 

the allegations contajhed in the charge sheet. He also 

requested that, a copy of the original message alleged 

to have been given by him may be supplied to him so as 

to enable him to establish his innoCence. Annexure—A2 

is a copy of' this explanation submitted by him. After 

receipt of this explanation, the second respondent issued 

the impugned ord:er at Annexure—A3, without giving him a 

- copy of the mesage requested for and holding that the 

denial by the applicant of having sent a mssage was 	- 

only an a?ter'thought. Aggrieved by this order, the 

applicant submitted a memorandum of appeal to the third 

respondent. In'this appeal memorandum, the applicant had 

stated that,. though he had requested 'for a copy of the 

original message, the Disciplinary Authority had hurriedly 

issued a penalty order without even giving him an opportu 

nity to submit a written statement effectively after peru-

sing the document by him. The applicant in the appeal 
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memorandum has challenged the Annex6re-A1 - order, on the 

ground that it suffers from arbitrariness and lack of 

jurisdiction,. This appeal was disposed of by the third 

respondent and the order was comrpunicated to the applicant 

by Annexure—j5 upholding the nnthure—A3 order, Il-ia 

applicant has filed this application questioning the 

legality, prthpriety and correctnss of these two orders. 

The groundon whichthe applicant challenged those orders 

are that, reasonable opportunity was not given to the 

applicant to. make a proper representation before 

ADJ 

the impugned order by the second respondent, and that1.  

the impugned crdrs beiag passed on consideration of 

materials which were not dIsclosed to him are opposed 

to the principles of natural justice and rules on the 

subject.  

' In the reply statement, the impugned orders haUe 

been justified on the ground that, as the punishment 

being 
awardedLonly a minor punishment, it was not necessary 

to hold an enquiry, and tlat the punishment oider as well 

as the appellate order though not detailed ones did contain 

the reasons which lead to the conclusions arrived at.  

We have heard the c-ounsel on either side and have 

also carefully perused the documents produced. 

The a.11egation• on which the !\nnexure—A1 charge- 

wàs bsed; txaz that the' applicant while per?ormthg 
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the duties of Diesel Assistant of goods train No. CEO ax 

PCI—ED on25.1,89, on arrival at PLMD at 1.20 hours, gave 

message to Power Controller claiming rest there, in the 

name of driver without the knowledge and consent of the 

latter. On receipt of the charge memo, the applicant 

submitted a latter, AnnexureA2 dated 21.3.1989 totally 

denying the charge against him and requesting that, he 

may be supplied with the message alleged to have been 

given to enable him to establish that the massage ct 
1' 

was given by the driver himsl?. It is not disputed that 

no reply was given to the applicant to Annexure—A2 letter, 

and that the impugned order at Annexure—A3 was issued 

without holding any enquiry. According to Rule 11 of 

the Rai].uay Servants Discipline and Appeal Rules, 1968, 

holding an enquiry is mandatory only if it is proposed 

to impose on the Railway Servant a punishment to withhold 

increments of pay and if such withholding of increments 

is likely to effect adversely the amount of pension or 

contribution, to Provident Fund payable to the 

RaiLiay servant, or to withhold increments of pay for 

a period eiceeding 3 years, or to withhold increment of 

pay with cumulative effect of any period. The punishment 

itpose'd is only withholding of increment for a period of 

2 years and it is not stated that this withholding have 

any cumulative effect. Therefore, holding an enquiry 

in such a case is only discretionary. So the fact that 

...5/- 



S. 	. 	 -5- 

an enquiry was not held will not as per rules vitiate a 

punishment order issued under Rule 11 in cases like the 

punishment awarded in this case. But when the delinquent 

Railway servant had made a request for inspection of docu-

ments relating to the charge and had sought an opportunity. 

to establish his innocence, it is in'cumbent on the Disci- 

plinary Authority to apply his mind to the request and should 

not reject the request solely on the ground that an enquiry 

is not necessary. It is only after getting the explanation 

submitted by the delinquent Railway servant, the Authority 

is to decide whether to hold an enquiry or not indicating 

the reasons. In this case the Disciplinary Authority has 

not chosen to do so without enablinQ the applicant to submit 

an explanation after inspecting the message. In this connec-

tion the circular No.49/86 issued by the Railway Board is 

relevant. It reads asfollows: 

'P.,Circülar No.49/86: 

Copy of letter No.E(D&A)86 'RG 6-3 dated 

11th February 1986.(R.B.E.No.17/86) from the 

Dy.Oirector, Estt.(O&A), Railway Board, New 

Delhi, addressed to General 1'anager, All Indian 

Railways, etc. 

A copy of the Department of Personnel 

and Training's O.N.No.11012/18/85-Estt..(A) 

dated 213th October, 1985, on the above sub-

ject is appended. The contents Of the same 

may be brought to the notice of all concerned 

for compliance. Rules 16(1) and 16(1-A) of 

the C.C.S(CCA) Rules, 1965 mentioned therein 

correspond to Rules ii(i)' and Rule 11(2) 
respectively of the R.S.('D&A) Rules 1956, 

regarding procedure for imposition of Minor 	= 

penalties. 

Extract from the Department of Personnel 

and Iraining's O.M.No.11012/18/B5-Estt.-(A) 

dated 28th. October 1985. 

/,_~z 	o*6/- 
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Ru15 16(1) holding of inquiry in specific 

circumstancegRecommendatjons of Committee 

of National Council (3.C.1): 

The undersigned is directed to say that 

the 5taff Side of the Committee of the Na-

tiona]. Counj1 (J.C.M) set up to consider 

revision of C.C.S.(CCM) Rules, 1965, sugges-

ted that Rule 16(1) should be amended so as 

to provide for holding an inquiry even for 

imposition of minor penalty, if the accused 

employee requested for such an inquiry. 
The above suggestion has been given 

detailed consideration, Rule 16(1-A) of 

the CCS(CCA) Rules, 1965 provides for the 

holding of an inquiry even when a minor 

penalty is to be imposed, in th ôi'(tUth 

stancesjndjcated therein. In other cases 

where a minor penalty is to be imposed, 

Rule 16(1) ibid leaves ft to the discretion 
of disciplinary authority to decide;: whether 

an inquiry should be held 'or not. The impli- 

cation of this rule is that an receipt of repre-

sentation of Government servant concerned 

on the imputations of misconduct or misbehaviour 

communicated to him, the disciplinary authority 

should apply its mind to all facts and circum-

stances and the reasons urged in the represen-

tation for holding a detailed inquiry and from 

an opinion whether an inquiry is necessary or 

not. In a case where a delinquent Government 

servant has asked for inspection of certain 

dooments and cross examination of the prose-

cution witnesses, the disciplinary authOrity 

should naturally apply its mind more closely 

to the request and should not rejeOt the request 

solely on the ground that an inquiry is not 

mandatory. If the records indicate that, not-

withstanding the points urged by the Government 

servant, the disciplinary authority could after 

due consideration, come to the conclusion that 

an inquiry is not necessary, it should say so 

in Writing indicating its reasons, instead of 

rejecting the request for holding inquiry 

summarily without any indication that it has 

applied its mind to the request, as such an 

action could be construed as denial of natural 

justice. 



-7- 

3. 	Ninistry of Agriculture etc. are 

• 	 requested to bring these instructions to: 

the notice of all disciplinary authorities 

under their control. 

• 	 (No.P(A)227/P/Uül.XVI dated 24th 11arch 1986)" 
(t/hDi' oAd.*4) 

• 	It is obvious from the above circular that when a delin- 

quent Railway servant requests for inspection of documents 

and an opportunity to establish his innocence, it is 

incumbent on the tsciplinary authority to consider 

his request and to decide whether holding of an enquiry 

is necessary or not 'an 	xxx 	to indicate in the 

order, that the request of the delinquent has been consi-

dered and that the authority has applied its mind to it. 

Scanning through the impugned order at Annexure—A3, we 

do not find such application of mind to the request of 

the applicant for a copy of tue message alleged to have 

a c,hance to  
been given by him and for4estabiish1 	his innocence

- 
•, 

It is worthwhile to to extract the relevant part of the 

impugned order which 'reads as follows:. 

"Reference your explanation dated 12.3.89 

in reply to the memorandum for minor penalty 

of even number dated 4.2.69, your increment 

from Rs.970/— to Rs.990/— in grade Rg.950-

1500 which is normally due on 1.5.89 is with-

held for a period of 24 (Twenty four) months 

without the effect of postponing futura 

increments. 

REASONS: While you were performing the duties 

of ØSL Asstt. of goods train in CEO, ex PGT-

ED on 26.1.89, on arrival at PLMD at 1.20 hrs. 

gave message to PRC claiming rest there, in 

the name of driver, without the knowledge and 

consent of the driver of the train,, which is 

highly irregular, since driver is in charge 

of loco and working tiain. This has resulted 

in detention to train and PLMD for 7 hrs and 

/5 mts. çvv 



Relevant aspects considered while 

disposing the case in accordance with the 
rules satisfying the requirements of the 

rules. Prescribed procedure has been corn-
plied with. 

Reasons by which the disciplinary 

authority has arrived at the particular 

conclusion: 

Considered the party's explanation. 
The denial of having sent the message is, 
only an after thought. His annual incre- 

ment is withheld for aperiod of two years(NR) 
3. 	The above penalty has been awarded 

by the undersigned and appellate authority 

is Sr.OME,. Appeal hereon if any, is to be 

presented to the appellate authority within 

45 days from the date receipt of the advice. 

You are to acknowledge thj s .t. 

This order does not indicate whether Disciplinary Authority 

has applied its mind or not to the request of the applicant 

for a copy of the massage alleged to have been given by him 

which 	 been 
and iis denied by him. It has.aiso notLstated,that  the 

Disciplinary Authority has decided not to hold enquiy 

considering the facts and circumstances of the case. This 

is in clear violation of the instructions contained in the 

Rai.lway.Board's circular extracted above. Regarding the 

imposition of minor penalty the Railway Board has given 

clear instructions in circular No.R.B' No.E(0&A)56 f• 

6-14 sated "20.12.55:. 

'Imposit,ion of penalty— Theisciplinary 

authority shall then take into consideration 

the written statement of defence, if any, 

sulmitted by the delinquent Railway servant 

and also the record of the inquiry, if any, 

held in terms of the foregoing para, and 

shall determine the particular minor penalty, 

if any, that should be imposed on the delinquent 

Railway srvant. If the penalty determined by 



• 
such authority is the one which it 

cannot impose on the Railway servant 

concerned in accordance with the Schedule 

of Powers, it shall pass on the papers for 

orders of such authority which is competent 

to do so. 	(R.B's No.E(O&A)51 RG 6-2 of 

dated 6.2.65) It should, however, be noted 

that the authority passing the papers to 

hiher authority for orders'should.not 

express its views which may influence or 

prejudice the mind of the higher disci-

plinary authority. 

Speaking orders- The disciplinary authority 

imposing the penalty muse apply its mind to 

the facts, circumstances and record of the 

case and then record its findings on eaóh 

imputation of misconduct or misbehaviour, 

• 	The disciplinary authority should give brief 

reaeons for its findings to show that it has 

applied its mind to the case. The reasons 

recorded by the disciplinary authority shall 

• 	be of great help to the delinquent Railway 

servant in preferring his appeel. The disci-

plinary authority, must not pass non-speaking 

and cryptic order; because the orders of im-

positon of penalty being appealable must be 

speaking orders. When the explanation of the 

delinquent has not been considered satisfa-

ctory, the competent authority mustinvariably 

record reasons for rejecting the explanations 

Sketchy and cryptic orders have been held by 

the court of law to be non-speaking. and as 

such illegal. 

The Railway- Board has again issued a circular No.E(D&A) 

86 RG 6/1 of 20.1.86;RBE 5/86 which reads as follows: 

O&PR cases-need for speaking orders- As is 

well settled by the courts, the disciplinary 

proceedings are quasi judicial in a nature 

and it is necessary that orders in such pro-

ceedings are issuedonly by the competent 

authority who have specified as Oiscipliriary/ 

0 . a 10/- 
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Appellate/Revising authorities under the 

rules and the orders should have the attri-

butes of a judicial order. Supreme Court 

in one case observed that recording of rea-

son is obligatory as it ensures that it is 

as per law and not capricious." 

The only statement contained in the impugned order Anna-

xure-A3 regarding the explanation submitted by the appli-

cant to the memorandum of charges and his request for 

a copy of the message alleged to have been given by 

him is in a±agraph 2(b) whiOh reads as follows: 

"Considered the party's explanation. The 

denial of having sent the message is only 

an after thought." 

For what reasons the Disciplinary Authority has rached 

this conclusion that the denial of having sent the message 

is an after thought is not &s-da,rnidle from the order. 

Therefore, the Pnnexure-A3 order is cryptic and non-

speaking. Further it is mandatory that the Disciplinary 

should 
Authority L enter 	a finding an each allegations of 

misconduct. Going through the impugned order we are not 

in a position to find that the Disciplinary Authority 

has recorded that the applicant is guilty of the miscon- 

duct. Apart from saying that the denial is only an after-

thought, it has not been tated that the charge has been 

established. So the imçugned punishment ordr at Anne-

xure-A3, apart from being cryptic and non-speaking does-

not contain the necessary ingredients which must be stated 

in a punishment order. We are, therefore, of the view that 

order 
the Annaxure_A3Lis unsustainable in law. The Annaxure-A5 



0 
	 -11- 

/ 	

appellate order is also as cryptic and non-speaking as the 

Annexure-A3. Further it also suffers from an infirmity 

that an alleged statement by the driver which was not made 

known to the applicant by attching a copy with the memo-

randum of charges has been relied upon by the Appellate 

Authority to support and uphold the finding of the Disci-

plinary Authority. The reasons by which the Appellate 

Authority has concluded that the findings of the Died-

plinary Authority are warranted by evidence is seen 

recorded in paragraph 3(b). of the impugned order, Annexure- 

AS as follows: 

'The original message is the words evolved 

through the mouth of charged employee and 

hence cannot be produced for verification. 

Every word of the appeal proves the arrogance. 

Drivers statement is the proving document 

for the administration and hence the punish-

ment imposed is adequate and holds good..' 

This "proving document t' has not been supplied to the applicant. 

The Appellate Authority should not have placed any reliance 

on any such statement which was not supplied to the applicant. 

Therefore, we are of the view that the appellate order, 

Annexure-A5 is vitiated and unsustainable. 

6. 	In the conspectus of facts and circumstances, we 

allow the application, quash the impugned orders Annexure-

A3 and AS and direct the respondents to restore the Annual 

Increments due to the applicant as on 1.5.1989 in the scale 

of Rs.950-1500 with effect from 1.5.1989. There is no 

order as tc/cost. 

ON 
(A. U.HARIDASAN) 
LJcIcIALriErieER 	

1121991 

(s .P.r1uKERI) 
IICE CHAIRMAN 


