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• 	 •. 	. 	 ORDER. 

(Shri N.V.Krishnan, Administrative Member) 

The applicant is working from 1958 in the 

• 	 Central Institute of Fisheries Technology (CIFT, for 

short),an organisation under the Indian Council of 

Agricultural Research, to which the orders framed by the 

• Govt. of India regarding the grant of House Rent Allo- 

. wance (HRA, for short) are fully applicable. Her 

grievance concerns the denial of HRA to her from March, 

1989. By the 'Note' dated 3.4.89 (Annexure-I),shs 

has been informed by the Director t  -CIFT that she is not 
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entitled to get HRA, as she is staying with her husband 

in the house allotted to him by the Fertilizers and 

Chemicals Travancore Ltd. (FACT, for short) at 

Ambalamedu. She is also aggrieved by the order dated 

12.4.89 (Annexure-Il) which seeks'to recover from her 

the entire aount of HRA paid to her from September, 1975 

to February, 1989, on the same ground. She has impugned 

both these decisions on the grounds that (i) HRA being 

a part of pay it cannot be stopped arbitrarily (ii) the 

decisionshave been taken without notice to her and 

(iii) it canot be held retrospectively that she was not 

entitled to HRA. When the respondents produced at a 

later stage U.N. dated 20.12.89 (Exbt. R,1-D) to defend 

the impugned orders (Annexures I & Ii), the applicant. 

filed an amended application chlenginQ the vai.idity of 

Exbt. R.1-D. 

2. 	The respondents have filed a reply rebutting the 

claim. They rely on para 5(c)(iii) of the orders framed 

by Govt. of India to regulate grant of HRA (HRA order, 

for short) in terms of which the applicant was not 

entitled to HRA as her husband has been allotted accomrno-

dation at the 	 by FACT, an autonomous 

Govt. of India undertaking. It appears from the 

arguments of Shri P.V.Iladhavan Nambiar, learned counsel 

for the respondents that their defenLof Ann. I and 

Ann.II order is based on two grounds. Firstly2 by the 

ON dated 18.2.88 of the Ministry of Finance (Ann.R.1-F) 
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HRA was extended to Puthencruz. The relevant portion 

of that OM reads as follows: 

'5ubject: House Rent. Allowance - Places of duty 
within 6 kilometres of a classified 
city/town - Fulfilment of the prescribed 
conditions in respect of Puthencruz. 

• 	 The undersigned.is directed to say that 
Puthen Cruz near Cochin, Kérala fulrils the condi-
tions prescribed in para 3(b)(iii) of the Office 
Mernoradum No.F.2(37)-EII (8)164 dated 27.11.1965 
as amended from time to time, The President 
is accordingly pleased to decide that the Central 
Government servants h aving their places of duty 
in Puthencruz may be granted house rent allowances 
at the sie rate as is apprupriate to those 
posted within the classified town of Cochin, 
subject to fulfilment of the conditionslaid down 
in the Office f'lemoradum dated 27.11.1965 as 
amended from time to time." 

Secondly, Gov. of India haie clarified in the Oti dated 

20.12.89 (Ann. R1-D) the scope of the phrase 'same 

station' used in para 5(c) (iii) of the HRA order. That 

clarification is reproduced below: 

'Subject: Clarification of the phrase "same 

station" for grant of HR/CCA. 

The undersigned is directed to invite a 
reference to para 5(c)(iii) of this I'Unistry's 
Ol1No.F.2(37)/E.I1(B)/64dated 27,11.1965 as 
amended from time to time and to say that 
references have been received in this I'linistry 
seeking clarifications about the interpretation 
of the phrase 'safle, station' occuring in the 

above mentioned para. 	The matter hasbeen 
considered and the President is pleased to 
decide that thephrase 'same station occuing 
in para5(c)(iii) of this Flinistry's OM dated 
27.11.1965 includes all places which dre 
treated as contiguous to the qualified city/town 
interms of para 3(a)(i), and those dependent 
on the qualified city/town if -i terms of 
para 3(b)(ii) aid 3(b)(iii) of the aforesaid 
Ot1 dated 27.11.1965 and also those places which 
are included in the Urban Agglomeration of a 
qualified dty." 

fli 
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It is submitted that in view of this clarification, 

Puthencruz is the tsame station' as the classified town of 

Cochin Corporation on which it is dependent and is, there-

lore, the 'same station' as the Cochin Urban Agglomeration - 
p 

which includes 'Cochin Corporation to which HRA applies. 

We: have perused the record and heard the counsel. 

It is not disputed that applicant is entitled to 

HRA because her place of duty, i.e.,CIFT, is located in 

the Cochin Corporation, which is included in the Cochin Urban 

Agglomeration where HRA is applicable, and she was being 

paid.HRA till the issue of the Ann.I order. It is also not 

disputedthat the house allotted for the first time,to the 

husband of the applicant by the FACT in September 1975is 

located in the area of Vadavucode-Puthencruz Panchayat 1 where 

she has been staying with her husband since then and that 

H RA has been extended to Puthencruz Panchayat by a notif'i-

cation dated 18.2.88 under para 3(b)(iii) of the HRA order 

(Exbt. Ri-F). The question is whether on thebasis of these 

facts the applicBnt is disentitled to HRA underpara 

5(c)(iii) of the HRA order since September 1975. 

In the present case, there is no denial by the 

respondents--in fact, it is undisputed--that Vadavucode- 

• 	Puthencruz Panha'at, where the husband of the applicant 

has. been allotted quarters by FACT)  is not a part of the 

• 	Cochin Urban Agglomeration, where the applicant has her 

place of duty. 	It is also not disputed that HRA was 

not applicable to this Panchayat till Exbt. Ri-F memo 
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was issued under para 3(b)(iii) of the HRA order. Yet, 

the Respondents contend that the applicant's claim to 

HRA. from September 1975 itself is hit by para 5(c) (iii) 

of the HRA order as the accommodation allotted to the 

applicant's husband at Puthen Cruz is in the 'same 

station'. 

6. . For a proper understaiding of the dispute involved 

in this case, it is necessary to see para 3 and para 5 

of the HRA order. Those. provisions are reproduced below 

to the extent they are relevant: 

"Areas where admissible 

3. (a)(i) The limits of the localityLih within 
these orders apply shall be those of the named muni-
cipality, or corporation and shall include such of 
the suburban municipalities, notified areas or 

.ca,tonments as are contiguous to the named munici-
pality or corporation or other areas as the Central 
Government may from time to time, notify, 

xxx 	xxx 	. xxx 

(b) (i) xxx 	xxx 	xxx 

(ii) Government servants whose place of duty 
is in the proximity of a qualified city, and who, 

oV necessity have to reside within the city, may be 

granted the compensatory (city) and house rent 
allOwances adiiiissible in that city. The Mministra- 
tiva f1inistries/DepartmentS and the Comptroller 
and Auditor General in respect of staff serving 
under him, are authorised to sanction the allowances 
under this clause provided they are satisfied that-- 

(i) the distance between the place of duty and 
the periphery of the municipal limits of 
the qualified, city does not exceed 8 
kilometres; and 

(2) the staff concerned have to reside within 
qualified city out of necessity, ie., for 

want of accommodation nearer their place 
of duty.. 

iii) Staff working in aerodromes, meteorolo- 
gical observatories, wiveless stations and other 
Central Govt. establishments within a distance of 8 
kilometres from the periphery of the municipal 
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limits of a qualified city will be allowed house 
rent allowance at the rates admissible in that city 
even though they may  not be residing within those 
municipal limits, provided that-- 

there is no other âuburban municipality, 
notified area or cantonment within the 
8 kilometres limit; and 

it is certified by the Collector/Deputy 
Commissioner having jurisdiction over the 
area that the place is generally dependent 
for its essential supplies, eg., foodgrain, 
milk, vegetables, fuel, etc., on the 
qualified city. 

Such a certificate will remain valid for a period 
of three years after which a fresh certificate will 
be required. 

Note 1. 	xxx 	xxx 

Note 2. 	xxx 	xxx 

Clarification 1. xxx 	xxx 

Clarification 2. It has been decided in 
consultation jth the staff side of the National 
Council (3CM) that House Rent Allowance willalso now 
be payable to the -Central Government employees within 
the area of the Urban Agglomeration of classified 
cityat the rates admissible in the classified city. 
The existing provisions for the payment of House Rent 
Allowance under paras 3(b)(ii) and 3(b)(iii) of the 
Office Memorandum,,dated 27.11.65, will, however, 
continue to be applicable only at places which are 
within 8 kilometres of municipal limits of classified 
cities, but which are not included within Urban 
Agglomeration of any city, subject to fulfilment 
of usual conditions laid down and subject to issue 
of specific sanctions therefor as before. 

(G.I0 1 11.F. 9  O,.M.No.11021/6/76—E.II(B), dated 
the 26th October, 1977.) 

XXXx 	 xxxxx 

	

Para 5. (a) xxx 	xxx 

XXX 	xxx 

A Government servant shall not be entitled 
to house rent allowance if'-- 

he shares Government accommodation 
allotted rent—free to another Government 
servant; or 

he/she resides in accommodation allotted 
to his/her parents/son/daughter by the 
Central Government, State Government, an 
.autonomous public undertaking or semi-
Government organisation such as a Muni-
cipality, Port Trust, Nationalised Banks, 
Life Insuraice Corporation of India, etc. 
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(iii) his wife/her husband has been allotted 
accommodation at the same station by the 

• 	 Central Government, State Government, an 
autonomous public undertaking or semi- 
Government organisation such as Nunici-

• 	 pality, Port Trust, etc., whether he/she 
resides in that accommodation or he/she 
resides separately in accommodation rented 
by him/her. 

76 	The only question for decision in this case.is  

whether the applicant's husband has been allotted acco-

mrnodatjon at the'same station' as mentioned in para 5(c) 

(iii) of the HRA order by the 	onomous public undertaking 

(FACT) under whomhe is employed. That question arises 

because the provision in the HRPt order is not clear. 	The 

provision does not indicate which is the other station 

with which the station where accommodation has been 

allotted to the spousehas to.be compared so as to 

come to a conclusion whether ornot the station where the 

spouse has been allotted accommodation is/the 'same 

-station' as the other station. That will be possible if 

one knows how that other station is to b6 traced out or 

identified. It is these matters about which para 5(c)(iii)' 

is silent. •In other words, there should be an answer to 

the further question "allot,ted accommodation at the same 

station as what station or which station?" That is neither 

answered by para 5(c)(iii) of the HRA oider or in the 

counter affidavit. 

80 	 This very question came up for consideration 

in GA 236/89 which was disposed of by us some time back 

and we construed the expression 'same station' by 

F 
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answering the question posed above as follows. 

"That does not mean that some additional words 

are not to be read in para 5(c)(iii). In fact, 

without such adaition, that clause will apparefttly 

be incpmplete. For, -while it rei ers to the 

accommodation being at the 'same station', it does 

not give explicitly an answer to the question 
8 same as what?'1 . Obviously, there is only one 
answer viz., that it should be the same as the 

location o f the place of duty of the claimant. 

With this addition, the operative part of para 

5(c)(iii) could read somewhat as follows:- 

'A Government servant shall not be entitled to 
house rent allowancô if his wife/her husband 
has been allotted accommodation at the same 
station as the station where his/her place 
of duty is located.' 

In that OA , the applicant's place of duty was in 

Cochin Corporation. Her husband, an.employee of the 

University of Cochin, an autonomous body under the 

Government of Keraia, Was allotted accommodation by the 

University at Trikkakara. In respect of Cochin ficócoth- 

is 
RKadx Corporation, HRA /:applicable to the Cochin Urban 

Agglomeration (CUA, for shOrt), the cnsttuents of which 

include both the Cochin Corporation - where the appli-

caflt's office is located - ad Trikkakara outgrowth 

whore .the house lotted to her husband is located, 
the 1-IRA claim was disallowed. 

besides Eloor, Kalamassery and tripunithura... Therefore L 

9. 	That finding which L88 referred to in the course 

of hearing has not bôen disputed and., therefore, it is 

necessary to examine the contentions raised in this case 

* 	on the basis of that interpretation. What is being 
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contended bythe respondents is that, for the purpose 

of interpreting the expression 1 same station',the local 

area where the applicant's place of duty is located 

should also include areas notified under para 3(b)(ii) 

aid 3(b)(iii) as clarified in Exb • R1-D. 

On one issue, a decision can be rendered straight- 

away. Even if Exbt. R1-D is accepted,cas a valid iarii-

cationPuthencruz will be included as part of the 'same 

station' for purpose of para 5(c)(iii) of the HRA order 1  

only from the date when an order under para 3(b) (iii) 

was issued in, respect of that place on 18.2.88 (Exbt.R1-F). 

Therefore, the reépondepts canno,t treat the applicant as 

having become disentitlod to HRA from ainy date prior 

to 18.2088. Hence, on this ground, the impugned Ann.II 

order has to be drastically modified, if not struck down. 

'It also needs mention that the impugned Ann. I and 

Ann. II orderswere passed on 3.4.89 and 12.4.89 respecti-

vely, i.e. before the 'issue of the Exbt. R1-D OL1 dated 

20.12.89, which, in any case, could not have been 

anticipated. A perusal of the counter affidavit dated 

10.7.89 in reply to the unamended application shows that 

the respondents did not have any clear idea as to when 

and in what circumstances disentitlement under para 

5(c)(iii) of the HRA order is attracted. This is clear 
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from the foli,owing passages from that reply: 

"As per Government of India instructions 

an employee who is sharing accommodation allotted 

to her husband/wife/any othet member is not entitled 

to receive House Rent Allowance". (Pare 2) 

Referring to the quarters ) it is stated'tEventhough 

it is situated at Ambalamedu, it is, considered as if 

it is in Cochin, since it is the single factory of 

FACT at Cochin. Therefore 1 the stay of the applicant ,  

with her husband at Arnbalamedu is to be treated as in 

the same station, for the purpose of ap'plication of 

rules on House Pent Allowance."(para 6) 

"So long as she is staying in the quarters 

allotted to her husband by another Department, she falls 

within the purview of Rule 5(c)(iii) and therefore not 
• 	 entitled to draw the HRA as per Rules. She is also not 

• 	 incurring any expenditure towards payment of rent." 

(Para8). 

The respondents had no idea of what the phrase 'same 

station 1  used in para 5(c)(iii) of the HRA order connots. 

The applicant had_also aconfused idea about the nature 

of the disentjtlement underpara 5(c)(iii) of the HRA 

order,as this application Was filed bfore our orders 

in CA 236/89 were delivered. For it is stated in para 

4(3) of the application as follows: 

"The applicant has been staying.along with her 

husband in the FACT Quarters, 25 Km. away from the GIFT 

Station. The FACT Quarter in which the applicant arid 

her husband reside is not situated within a radius of 

8.Km. of •  the CIFT. Hence the stay of the applicant along 
with her husband cannot be said to be in the same station 

12. Exht. R1-D on which great reliance is placed 
I 

is stated to be a reply to references from various 

quarters seeking an interpretation of the expression 

'same station' inpara b(c)(iii) of the HRA order. 



-11 - 

Itis unfortunate that instead of stating what this 

expression meansas was done by us in OA 236/89vide 

para 6 supra, Exbt. R1-D proceeds to merely state, and 

that too not in unambiguous and clear terms, what is 

included in the phrase 'same station'., 

/ 	 13. 	As I understand it, what is clarified by 

Exbt. R1-D is as follows:- 

(a) Firstly, 'same station' includes not only the 

qualified city (para I of HRA order) but also (i) all 

places contiguous to such city inthrms of para 3(a)(i); 

and (ii) those places dependent on the quáified city/ 

town in terms of para 3(b)(ii) and 3(b) (iii) of the 

HRA order;.and 

(b) secondly, 'same station' includes all the 

places included in the UrbanAgglomeration of a qualified 

/ 	any 
city and also includes:/' places in respect of' which 

orders have been isaied under para 3(b)(ii) or 3(b) (iii) 

itself 
related to a qualified city whichLstands  included in 

that Urban Agglomeration. 

14. 	This clarification suffers from one major 

shortcoming. As far as the spouse of the claimaflt Of 

HRA,to whom a reference is made in para 5(c)(iii) of the 

HRA order is concerned (spouse, for short),there is 

one clear attribute to identify the station which is 

meant in clause (iii) viz, it is that station where 
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accommodation is aliotted to the spouse. For purposes 

of. clause (iii)) lt is necessary to find out whether 

this station is the same as another station. The 

Exbt, Ri- 0 clarification does not stateuhat attribute 

stana should be taken into account to identify the 

other station. 

As para 5(c)(iii) of the HRA order deals with 

disentitlemsntof a claimant to HRA, obviously, that 

attribute has to be one that concerns the claimant of 

HRA. Even then, there may be many attributes of the 

claimant with regard to which the other station can be 

identified viz, place where he w as born or educated, 

or employed, or has immovable property or has married, 

etc. Neither clause (iii) nor the Exbt. R1-D clarifi- 

cation states which of these attributes has to be taken 

into acunt. The only manner to choose the proper 

attribute is to take note of the fact that this provi- 
loss of 

sion is for determining/entitlement to HRA. The IIRA 

order itself makes it clear that HRA• becomes 9  prima 

?aci payable if the place of duty is in the qualified 

city etc. Therefore, the only attribute with reference 

which the other station having a connection with the 
itjsthat 

claimant can be identified is 	station where the 

place of duty of the clamant is located,as it is 

because of such location that the applicant would,)  

otherwisehave been entitled to HRA. 
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15, 	The respondents point out that Puthencru.z, 

where the applicant's husband has been allotted a 

house by FC1, is now granted HRA by O1 dated 18.2.88 

• . 	 under pare 3(b)(iii) of the HRA order relating it to 

the qualified city, of'Cochin. Therefore, in the light 

of the clarification dated 20.12.89 (Extb.R1-.D) 

discussed in pare 13 above, the local area where the 

applicant has her place of duty and to which HRA is 

admissible, i.e.., the CUA related to the qualified 

city of Cochin, shall also extend to cover Puthencruz 

for the purpose 6f interpreting the phrase 'same 

station' in para 5(c)(iii) of the HRA order. In other 

words, in this view of the matter, the station where 

the house hasbeen allotted to the applicant's husband 

i.e, Puthencruz, 
I

is in the same local area 7 where the 

place of duty of the applicant is located and hence, 

she is not entitled to get HRA. 

16. 	In this connection a doubt was expressed 

whether the Exbt. R1-D clarification automatically 

flows from a mere interpretation of the provisions of 

para3 and pare 5 of the HRR Order br 2 it is a totally 

new decision, not necessarily flowing from them and 

for 	 . . 
amibuhcd 7L the first time on 20.12.89. For, in the 

former situation it could be contended that this 

interpretation should -overir all cages irrespectj\te of 

LIR 
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when a dispute in this regard arose ad in the latter 

case the clarification will have only prospective 

effect. The applicant has contended that 2 even if 

Exbt. Rl—D clarification is valid, it can have only 

prospective effect. The respondents contend that 

Exbt. R1—D is a. Lo.gfcal outcome of para 3 and para 5 

of the HRR Order and hence )will apply for interpretation 

of these provisions, whenever a dispute arose, 

17. 	-I am: not satisfied that the clarification given 

at Exbt. R1—D flows naturally from the provisions of 

HRR Order. There are at least 3 important reasons for 

holding this view. 

(a) Firstly, para 3(a)(i) •piescribes the geographi-

cal limitsof the locality 'within which the HRA order 

applies. If the Oi iséued uncer para 3(b)(li) and para 

3(b)(iii) also directed that HRA will apply to the 

geographical limits of the additional places mentioned 

therein, which are in proximity to the qualified city, 

one could, for a rgjrne n tts sake, Eippreciate the contention 

that the additional places so notified also form part 

of the 'same station' for the purpose of para 5(c)(jii) 

of the HRA ordertodetermine ciisentitlement to HR!!. 

That is not the case. 

certain employees and not to a place. 

Para 3(b)(ii) extends the benefit of HRA to only,! 

Those government servants) whose plçe  of duty' is in the 

proximity of the qualified city ad who also reside within 

rr 



alone get the benefit. 

that city out of sheer necessityA The benefit is not 

all 
extended to other employees. Thus, whileLemployees 

in 
working/any government office in the localities delimited 

by para 3(a)(i) of the HRA order are entitled to HRA, 

irrespective of where they reside, this is not the case 

in respect of entitlement to HRA under pare 3(b)(il). 

Similar is the case with the 011 under para 3(b)(iii). 

This is specially applicable in respect of staff working 

in aerodrome etc. within the proximity of 8 krns. from 

the periphery of a qualified city. They are entitled to 

HRA if it is certified that (i) within the 8 kms belt 

there is no other municipality or notified area or 

cantonment and (ii) that the place generally depends 

for its essential supplies on the qualified city. Unlike 

para 3(b)(ii), this provision does not require the govern-

ment servants to reside at a particular place to get HRI. 

It appears that this is an unintended omission. This 

seems to be clear for two reasons:- 

Firstly, this clause does not refer to the employees 

of the Govt. of India in general terms but refers specially 

to staff working in aerodromes, meteorological observato-

nec, rrirelèss stations and other Central Govt. establish-

ments. Obviously, the staff of the named establishments 

are required to generally stay in the place of their duty 

or very near their offices. The "other Central Gov8rnment 

establishments" are also to be construed similarly. 

'4v 

11 
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Secondly, if the persons entitled to HRf4 under 

this clause do not stay in the place of their duty, condition 

(2) thereunder, relating todependence on the qualified city 

will have no meaning. For, it is only if they stay in 

proximity to the qualified city on which they depend heavily 

that they can be considered to be suffering from the same 

disadvatages as of an employee residing in the city itself, 

insorar as accommodation is concerned. 

In other words, it appears that while under para 

3(b)(ii) HRA is admittedly. payable only if the employees 

stay in the qualified city, under para 3(b)(iii)) it stands 

to reason that H RAoughtto be admissible only if the 

employees stay within the area adjoining the qualified city 

where the aerodrome, meteorological observatories etc. is 
- 	applies to an area 

situated. Both apply to persons. only, while para 3(a)(i)/ 

(b) The second reason is -that the interpretation 

at Exbt. R1-D is inconsistent with the specific provisions 

* 	 of at least para,3(b) (ii) of the HRA order. As pointed out 

above, to be eligible to get HRA under that provision, it is 

absolutely necessary that the HRP claimant should reside, 

out of sheer necessity, within the qualified city. It 

would appear that álause (ii) assumes that residence in the 

proximity of city where the place of duty is located is 

impossible for anyone i.e. either for the employees or for 

13 

p 
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their spouse. Thus if area X in the proximity of Cochin 

Municipa]. C.orporationwhich is the qualified city,is 

notified under para 3(b)(iii), the HRA claimant should 

necessarily stay in Cophin Municipal Corporation because 

residence in area X )either by the applicant or his spouse )  

is ruled out. Therefore, disentitlement to get HflA under 

para 5(c) (iii) of the HRA order arises only if the claimant's 

spouse is allotted a house in Cochin Municipal Corporation 

only. 

On the contrary, the interpretation given at R1-D 

will mean that for such disentitlement, area X is' the same 

station as the CU! to. whibh HRA applies and accordingly, 

on this interpretation, Eaven if the spouse is allotted a 

house in Trikkakara, a constituent of the CUR, the claimant 

will be disentitled to HR )whether he stays in.the house 

of the spouse or not. This is basically wrong because, if 

the claimant chooses to stay with his spouse at Trikkakara, 

he will be disentitled to get HRA, not because of the 

provisions of.para 5.(c)(ii.i), but because of the terms of 

pars. 3(b)(ii) itself, which makes residence of the claimant 

in the - qualified city (Cochin Municipal Corporation, in this 

case) mandatory for entitlement. In other words, in its 

application to a government servant claiming HR•A under a 

notification issued under 3(b)(ii) of the HRA order, the 

expression 'same station' used in pars 5(c)(iiI) of the 



order would not, mean the same station as the' place of 

duty of the claimant in the proximity of the classified 

city (because there is an implied presumption that such 

place is uninhabitable) , but would mean only the classified 

city, residence in which by the applicant is a matter of 

necessity, under that clause. 

(c) Thirdly, the respondents have failed to consider 

the effect of Clarif'ication-2 given under para3 of the 

HRA order which is again reproduced below: 

11 Clarif'ication 2: It has beenoecided in consulta-
tion with the staff side of the Nationai Council 
(Jcii) that HOuse Rent Allowance will also now be 
payable to the Central Government employees within 
the area of the Urban Agglomera€ion of classified 
city. The existing provisions for.the payment of 
House Rt Allowance under para 3bJji'd 

of'iW Office Memorandum dated 27.11.65 
will hwever cdiitIe to be applibie 
placeswhich are uifiTin B kilometes or municipal 
liiEf cia s si ffèB ci tIj'bu t whih are no 
included within Urban AJiomeration of anycity, 
subject tiUlfi1ment of, ditiàiiliIddown 
and subjtà isue o'f,p scific sanctinstherefor 
asbe fore . 	 r 

The implication of the underlined portion is clear. 

When it is decided that HRA will be admissible uncondi-

tionally within the area of the Urban Agglomeration of a 

qualified city, questions could arise as to what would be 

the effect of notifications under para 3(b)(ii) or 3(b) 

of the HRA order then subsisting. It is this question that 

has been clarified by the underlined portion. It. is stated 

that if certain government servants having their places of 

duty in the proximity of a classified city have been given 



the benefit of HRR by orders iâsued under para 3(b)(ii) 

or 3(b)(iil), and those places of duty have not been 

included within the Urban Agglomeration, the government 

servants concerned will aet HRA subject to the conditions 

specified in the5eordors. What is left unsaId in this 

clarification is that, if on the contrary, the said 

places of duty near the qualified city are already 

included within the Urban Agglomeration area, then by 

virtue of such inclusion, the government servants working 

in those places will thereafter be eligible for•HRR 

unconditionally, as these places of duty fall in the 

Urban Agglomeration area. Under such circumstancs, 

the orders issued under para 3(b)(ii) and 3(b)(iii) in 

respect of such places will cease to have effect. It 

is thus clear that if a place of duty referred to in an 

order under para 3(b)(ii) or 3(b) (iii) is to be treated 

as part and parcel of an Urban Agglomeration, that place 

of duty should be made part of that Urban Agglomeration. 

admittedly 1  
In this case,Lthere  is no such declaration making the 

Puthencruz Panchayat a part of the CUA and hence that 

Panchayet cannot be the 'same station' as the CUA. 

Therefore, 	the clarification contained in Exbt.R1—D 

in this respect— vide para 13(b) 	supra - runs counter 

to Olarification 2 under para 3 or the HRA order. 



-2o 

18. 	There is one other important aspect which has 

a bearing on this iSsue,: It may be seen from para 5(c) 

of the HRR order reproduced in para6 supra that it 

of 
deals g with three kindst disentit].ement. These are 

dealt with below: 

(1) The first disentitlement under clause (i) 

arises if a claimant shares rent free accommodation 

allotted to any other Government servant. The claimant 

and the allottee may even be husband and wife. 

Thecond disentitlement under clause (ii) 

arises if a claimant resides with either of his parents 

or his children to whom accommodation has been allotted 

by Government or, by public sector undertaking. This, 

clause does not apply to a husband and wife whose case 

is dealt with in clause (iii). 

tp 
It has.. be noticed that both under 

clause (1) and (ii) the accommodation can be located at 

!ystation. 

Claise (iii) is confined t0 a husband and 

wife team of whom one is the claimant and the other is 

an allottee of accommodation. Unlike clause (i) ad 

ciaAse (ii) disentitlernent arises by the mere allotment 

of accommodation to the claimant's spouse and residence 

thei: ein by the claimant is not a precondition. However, 

this disentitlement is subject to one important condi-

tion - not applicable to the disentitlement in clauses 

(i) and (ii) - viz, that the allotment of accommodation 
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to the claimant's spouse should be at the same station. 

Hence, the expression "same 'station" has to be.construed 

strictly as, otherwise, it is 'ikely to deprive the 

claimant of his rightful claim. 

The foregoing analysis makes it clear that, if 

in the instant case,' the husband of the applicant had 
- admittedly a station different from CUPr 

been allotted accommodation at say, lwaye,/instead of 
that 

at Puthencruz, and/the: applicant 	o lived there with 

have been 
him, her claim for HRJ couid'not/denied under para 5(c)(iii) 

of the HRM order. This is due to the fact that'the 

allotment of accommodation to the applicant's husband 

is not at the 'same station'. On the contrary, in 

identical circumstances, there would have been disentitle-

ment under clause (ii) if the persons concerned were not 

spouses, but, say, father and son. 

Inthe present case, the applicant's husband is 

allotted accommodation 'at Puthencruz Panchayat. 	What 

has been stated above in respect of Alwaye will apply with 

to 
equal for'ce/ Puthencruz Panchayat also, however near 

it may be to Cochin. For, it cannot be denied that HR 
under para 3 of the HRA order 

was never applicable to that Panchayatuntil, by Oli dated 

18.2.88 (Exbt. RI-F), it Was made applicable under para 

thereof 	 ' 
3(b)(iii) qk :RxkkVxWRAxaxdaiK to Govt. servants who had 

their place of duty in that Panchayat, subject to crtain 

conditions. If Puthencruz is indeed the same station as 
as claimed by Respondents 

Cochin - the qualified city _LHRA would have been appli-

cable to Puthencruz-'and that too unconditionally - 
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from the same date from which it was applicable to Cochin 

and the. Cochin Urban Agglomeration under para 1 or para 

3(a)(ii) of the I4RA order or Explanation II to that para, 

as the case may be. As this is not the case, Puthencruz 

cannot be the same station as Cochin or CUAS Thus, the 

very fact that an OM under para 3(b)(iii) of the HRA order 

was required to extend HRA to Govt. employees in Puthencruz - 

where, the applicant's husband has been allotted accommo- 

that 
dation 	clinches the issue and establishes!/. it is a 

station different from either Cochin or CUA, where the 

applicant has her place of duty. 

It is because of the fact that the Respondents did 

not either appreciate or realize the full implications and 

niceties of the expression "same station" usedin para 

5(c)(iii) of the HRA order - as expounded above - that they 

have issued the impugned orders Ann. I and Ann.II on the irre' 

Ievant grounds mentioned in para 11 supra. For, they have 

not addressed themselves to the only relevant question Viz. 

whether Puthencruz where the applicant's spouse has been 

allotted accommodation by FACT is in the same station as 

the station where the applicant has her place of duty, before 

and after the issue of the Oil dated 18,2.88 (Exbt. Ri-F). 

For the foregoing reasons, the clarification §iven 

at Exbt. Ri-Dcannot be considered to flow naturally from 

a proper interpret'aio,n of para 3 and p'ara 5 of the HRA 

\Jorder and, therefore, the qiestion of its having any 
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retrospective effect does not arise. 

In this view of the matter, the clarification 

given in Rxbt. R1-D has necessarily to be taken as a 
the fact 

new decision of the Govt. of India, primarily bebause of L 
that it is not in consonance with some of the provisions 

contained in para 3 of the HRR order as pointed out in 
however 

para17 supra. I am/of the view that Government is fully 

entitled to clarify and decide the circumstances a when 

HRA Can be denied on the grounds mentioned in para 5(c) 
independently Of the provisions of para 3 of the Order, 

(iii,( The competence of the Government to issue such 

clarification cannot be questioned. Exbt. R1-D memo is 

It is an amendment because 
not a ciarif'icatory memorandum./ it is a new decision,- 

not necessarily flowing from the other provisions of the 

HRA order and therefore it will have only prospective 

effect. The circumstances in which disentitlement to 

receive HRA arise will be governed by the provisions of 

that OM (i.e. Exbt. R1-D) with effect from thedate of 

its issue. 

The applicant has contended that the HRA is a 

compensatory 	lowance and has to betreated as pay and, 

therefore, cannot be withdrawn arbitrarily by the respon-

dents. What the respondents have done is only to stipulate 

certn new conditiOns under which HRA will be disallowed 

to an applicant, if his spouse has been allotted government 

accommodation in the 'same station', as interpreted by 

them in Exbt. R1-D. They are fully competent to do this. 

Hence, this argument has no force, 

(JL_ 	25. 	Having considered the provisions of para 3 and 
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para 5(c) of the HRA Order, I may now state my conclu-

s1ons1  which are relevant for the disposal of this appli- 

cation and which flow from that Order only and not by 

the application of'the clarification given in Exbt. R1-D. 

and clausos 
'References to paras and clauses are to parasLof  the HRA 

Order unless, otherwise, stated: 

(i) The accommodation 'allotted to the spouse of 

a person claiming HRA under para 3 will be said to be in 

the 'same station' for the purpose of disentitlement 

to HRA under para 5(c)(iii), if such allotment is in 

the station where that person has his place of duty. 

However, if the HRA claim is under para 3(b)(ii), such 

allotment should be in the qualified city within which 

that person has to reside out of necessity. 

A person who claims HRA under Clarification ('2) 

given below para 3 1 extending HRA to an Urban Agglome-

ration ) uill be djsentitled to such HRI\ under pare 5()(iii 

- if his spouse has been allotted a house within the limits 

of that Urban Agglomeration. 

The aUotment of accommodation to the spouse 

of a HRA claimant in the locality described in clause (iii 

of an.O,M., issued under pare 3(b)-.extendi'ng HRA to 

the persons having their place of duty in that locality 

in the establishments mentioned in that clause--will be 

in the 'same station' and thus djsentitle that claimant 

from receiving HRA, only if the HRA is claimed under 

para 3(b)(iii). It is further clarified that the allot-

mentof accommodation in such locality to the spouse of 
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the claimant will not be in the Tsame statjon for 

purposes of disentitlement under para 5(c)(iii), 

if the HRR claim is made under aprovision other than 

under pars 3(b)(iii). 

In the instant case, as the applicant has 

her place of duty in the Cochin Urban 1gglomeration(CU) 

and as Puthencruz where her spouse has been allotted 

accommodation is not part of the CUA, it is not the 

'samestation' for purpose of disentitlement under 

para 5(c)(iii). This conclusion stands unchanged even 

the 
after the issue of 7. U.N. dated 18.2.88 (Exbt. Ri—F) 

under pars 3(b)(iii) in respect of Puthencruz. 
HRAis 
/ granted by executive instructions dated 

27.11.65 as amended from time to time. The U.N. dated 

20.12.69 Exbt. R1—D) is not a clarification but is 

really an amendment, incorporating a new decision as to 

how the expression 'same stationt occurring in para 

5(c) (iii) is to be construed t0 decide when disentitle-

ment arises on that ground. 	Exbt. R1—D is therefore 

eff'ective only from the date of its issue i.e. 20.12.89. 

- . (vi). With the, issua of Ebt. 1-D:amendnTent, 

the oncIusionS' reádhed in item (iii). and (iv) above 

will stand modified. From 20.12.89 the allotment of 

accommodation to the spouse of a claimant ma locality 

in respect of which an U.N. 15 issued under para 

3(b)(iii) with reference to a qualified city, will be 



-26- 

the 'same station' for purposes of disentitlement of 

HRA under para 5(c)(iii), not only if the claim is 

under para 3(b) (iii) , but also.if it is under para 1 )  

on the ground that the claimant's place.of duty is 

in the qualified city with reference to which the 

aforesaid D.M. under para 3(b) (iii) has been issued 
under 

para 3(1)(a) on the ground that the claimant's 

place of duty is in any of the places contiguous to 

the said qualified city orunder clarification (2) 

below para 3 2 on the ground that the cljmfl5 place 

of duty is in the Urban qgglomeration in which the 

said qualified àity is inclUded. Hence, Puthencruz 

Panchayat which fulfils this condition, will be in 

the 'same statibn! as Cochin Corporation as well as 

the CUA, for purposes of disentitlement to HRA under 

para 5(c) (iii) with effect from 20.12.89. The 

- 	 applicant can thus be disentitled to HRc if an appro- 

priate order is issued *R in this behalf by the 

respond ents. 

26. 	For the aforesaid reasons ) the impugned orders 

of the 1st respondent dated 3..89 and 12.4.89 (fnn. I 

and Ann.II respectively) are quashed. It is clarified 

that this order will not prevent the respondents from 

takin,g any action to terminate the appli can tts entitle-

ment to receive HR, if so advised, in •accordance with 

law and in the light of this order. 

2?. 	The application is disposed of as above. In the 

circumstances, there will be no order as to costs. 

.4N.\J.Krishnan) 
• 	 Mdministrative Ilember 

• 	 8.1101990 
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SHRI N. DHARMADAN, JUDICIAL MEMBER 

I have gone through the judgment written by my 

learned brother. But, I think, since this matter is 

fully covered by our earlier judgment it is difficult 

for me to agree with the view taken by my learned 

brother. 

2 	This is a simple case in which the applicant, who 

is working as a Technical Officer (T-8) in Central 

Institute of Fisheries Technology, Cochin, and residing 

along with her husband, in the quarters granted to him 

under the provisions of Allotment of Residence Rules, 

FACT, Cochin Division, approached this Tribunal attacking 

Annexure-.I order stopping the grant of HRA to her from 

March, 1989 and ànnexure-II order seeking recovZy -2f::the 

amount already received by her as HRA from September, 

1975 after furnishing certificate in Annexure-li form, 

a copy of which is produced as Ext. R-1A, stating that 

she was incurring some expenditure towards Eent and 

her husband has not been allotted accommodation at the 

same station. 	 - 

3. 	It is an admitted fact thattthe applicant is 

sharing the residential accommodation granted to her 

husband working in FACT, under the Allotment of Residence 

RulS, of FACT, a Government of India Undertaking at a 

place called Puthenkurisu, which is contguous to Cochin 

city. So aCcording. to. the respondents her case comes 

within pare 5(c) (iii) of the Government of 'India Notif i-

cation of HRA which is extracted for reference: 

11 5(c) A Government servant shall not be entitled 
to hourse rent allowance if 
x 	. 	. 	x 	x 

x 	 x 
(iii) his wife/her husband has been allotted 
accommodation at the same station by the Central 
Government, an autóiiomous public undertaking or 
semi-Government organisation such as Municipality, 
Port Trust, etc. whether he/she resides in that 
accommodation or he/she resides separately in 
accommodation rented by him/her." 

- 
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The contention raised by the applicant is "The 

quarters of the husband of the applicant in FACT situate 

in the area of Vadavode, Puthenkurisu Panchayat, 25 

away from Cochin," and "since the husband of the applicant 

does not have residential building within a radius of 

8 KM from the concern, he has been granted quarters 

(accommodation) by FACT under the provisions of Allotment 

of Residence Rules, FACT, Cochin Division." So the 

allotted accommodation to her husband is not "at the 

saMp 	 io' to deny her the benefit of dR f  

The decision in this case depends on the inter-

pretatiorl of the term 'same station' in pare 5 4 c)(iii) 

of HRA notification. In order to understand this term, 

it is necessary to read para 3(a) and (b) of HRA 

notification. 

60 	The territorial limits of the locality within 

which the orders pertaining HRA shall apply, are mentioned 

in clauses (1) and (ii) of para 3(a) of the relevant 

order. They read as follows: 

" 3.a)(i): The limits of the locality within 
which these orders apply shall be those of the 
named municipality, or copporation and shall 
include such of the suburban municipalities, 
notified areas or cantonments as are contiguous 
to the named municipality or corporation or other 
areas as the Central Government may from time to 
time, notify." 

(ii) The orders contained will automatically 
apply/cease t0 apply to areas which may be 
included within/excluded from the limits of the 
named municipality or corporation by the State 
Government concerned, from the date of such 
inclusion/exclusion. 

7. 	While para 3(a)  deals with the places to which 

IIRA is applicable, para  3(b) mentions about the persons, 

with reference to their place of duty (viz, the 

Government servants and the Staff), to whom the provisions 

of HRA are applicable. The relevant portions of para 

3(b) read as follows: 

.. 
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"3(b)(i) A Government Servant whose place of duty 
falls within the qualifying limits of a city shall 
be eligible for both the compensatory (city) 
and house rent allowances, irrespective of 
whether his place of residence is within such 
limits or outside. 

(b)(ii); Government servants whose place of duty 
is in the proximity of a qualified city, and who, 
of necessity have to reside within the city, may 
be granted the compensatory (city)- and house rent 
allowances admissible in that city.....' 

(b) (iii): Staff working in aerodromes, meteorological 
observatories, wireless stations and other Central 
Government establishments within a distance of 8 i4s 
from the periphry of the municipal limits of a 
qualified city will be allowed house rent allowance 
at the rates admissible in that City even though 
they may not be residing within those municipal 
limits, provided that - 

there is no Other suburban municpality, 
notified area or catonment within the 
8I4s limit; and 

it iscertiiedby the Collector/Deputy 
Commissioner having j  urisdiction over the 
area that the place is generally dependent 
for its essential supplies, e.g., 
foodgrains, milk, vegetables, fuel, etc., 
on the qualified city. 

Such a certificate will remain valid for a period 

of three years after which a fresh certificate will be 

required." 

8. 	Under para 3(b) (i) any 'Government servant' whose 

place of duty falls within the 'ualifyin limits of 

city' is eligible for HRA irrespective of whether ' his  

21ace of residence is within such limits oro utside.' 

According to me since the applicant is residing in a 

place outside the notified city of Cochin but contiguous 

to it, her case comes within the provisions of para 3(b)(i) 

and the .questiOn whether she is 4isqualified to get HA 

under para 5(c) (iii) on account of. her sharing the 

accommodation allotted to her husband at Arralamedu as 

indicated above will'definitely depend upon the interpre-

tation of the term 
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9. 	The above provision in pare 3(b)(i) if read along 

with pare 3(a)(i), the meaning of the expression 'same 

station' in pare 5(c) (iii) becomes crystal clear. A 

proper construction of the sub paras in the light of the 

general knowledge and infornation of the People of the 

locality about the notified cities and the nearby areas 

which are contiguous to such cities, would import the 

idea that an area or place which is geographically 

contiguous to a  notified city will also be part of the 

locality where HRA becomes applicable under pare 3(a)(i) 

without specific notification. Even without any clarifi- 

cation or further explanation in this behalf the above 

meaning is discerible from the provisions itself. But 

the respondents have' produced Annexure R-1D an O.M. dated 

20.12.89 issued by the Govt. of India as a clarification 

of the existing  provision in HRA. It reads as follows 

"The undersigned is directed to invite a reference 
to para 5(C) (iii) of this Ministry's C.M. No. 
F.2(37)/E.II(B/64 dated 27.11.1965 as amended 
from time to time and to sy that references have 
been received in this Ministry seeking clarifications 
about the interpretation of the phrase 'same 
station, occurring in the above mentioned pare. The 
matter has been considered and the President is 
pleae.d to decide that the pharase 'same station' 
occurring in para  5(c) (iii) of this Ministry's 
0.14. dated 27.11.65 includes all places which are 
treated as contiguous to the qualified city/town 
in terms of para 3(a)(i) and those depenent on the 
qualified city/town in terms of pare 3(b) (ii) and 

• 3(b) (iii) of the aforesaid G.M. dated 27.11.1965 
and also those places which are included in the 
urban Agglomeration of a qualified city." 

This is only a clarification issued by the Gcvernment 

of Iidia when letters were received from various quarters 

seeking "clarifications about the interpretation of the 

phrase 'same station.' occurring in pare 5(c) (iii) 	It 

takes effect from the date of the original notification 

of }jRA. In fact the Central Administrative Tribunal in 

Biraja Prasad Mira VS. UniOn of India and others, (1987) 

4 AC 140 held that clarifications " can be applied even 

to cases arising prior to issue of the clarificationf 



- 31 - 

Recently, we the same bench, have considered the 

scope &rid ambitof the term 'Same station' in para 5(c)(iii) 

in Q.A. 236/89 and held as follows without even considerIng 

Ann. R-1D or any other explanation: 

"Ordinarily, the HRA is applicable within the limits 
of the classified cities only, vide para 1 of the 
Order, as the intention is to apply this facility 
to cities not smaller than Class 'C' cities. 
However, para 3(a) (i) of the Order extends the 
applicability to the areas contiguous to the 
classified cities. It is provided that HRA applies 
within the limits of the 'locality' defined therein. 
It states that in addition to the classified 
city, HRA will be applicable to the suburban 
Municipality, notified areas or cantonments which 
are contiguous to the classified city. A proper 
construction of this sub-parasuggests that no 
notification is needed for this purpose, except to 
publicise for general knowledge and information 
of all concerned, which are such contiguous areas. 
In addition, HRA can be made applicable to other 
areas as may be notified by the Government (i.e., 
other than the contiguous suburban municipalities, 
notified areasor.cantonments) like Panchayats. 
As the entire area so defined has to be a 'locacity' 
tis bb.vious that such other areas should also be 
contiguous to the classified city. In other 
words, the 'locality' where HM becomes applicable 
under para 3(a)(i) is one geographically 
contiguous entity, even though it may, in addition 
tothe classified city, consist of more than one 
town or village or Municipality or Panchayat as 
understood in the law relating to the revenue 
administration or local government administration 
respectively." 

We have also distinguished the judgment in O.A.K.127/88 and 

held as follows: 

"In our view, the expression "same station" in 
para 5(c) (iii) of the order referring to the location 
of thespouse's accommodatiOn covers all areas 
and locations. That Clause will make sense even 
without the addition of the words like "same 
station including contiguous stations or such 
stations as are notified for the purpose of 
Clause 3(a)(i)" mentioned in para 4 of that 
judgment. For, even without any such qualification, 
the reference to the accommodation in that clause 
is a reference to that accommodation wherevr 
located-ie, whether it is located in the tclassified 
city or in any part of an urban agglomeration 
relatable to the classified city or to any extended 
area or area notified under para 3(a)(i)." 

This Tribunal has.taken the view in O.A. 236/89 that 

even without any specific notification the limits of the 

'locality' to which the orders pertaining to the grant of 

.. 

L 	 -'- 



FIRA will apply if that area is generally understood to 

be a place geographically contiguous to a notified city. 

Qe geographically contiguous entity consist;of more 

than one town or village or Municipality or Panchayat and 

HRA becomes applicable to that entity. According to the 

respondents Puthenkurus is at Ambalamedu as per the 

statements in the counter affidavit. They say that both 

Arribala'medu (Annexure'R.1C) and Puthenkurus (Annex. R-1E) 

come under Cochin B-2class city for the purpose of 

regulating payment of HRA. This Statement of the 

respondents has not been denied or controverted by the 

applicant. Hence it is a place geographically contiguous 

to Cochin City. Therefore, the place where the applicant 

is residing is within the'same station' as explained 

by this Tribunal, in. '•Q.A. 236/89. 

12. 	The applicant's claim for }A can be negatived on 

another ground as well. It is stated in the counter 

affidavit that the applicant prouuced certificates as 

provided in Annexure-Il in the form in AnnexureR-1A - 

stating that She is incurring expenditure towards payment 

of rent and her husband had not been allotted any 

accommodation in the same station. This appears to be 

not correct. In fact according to the respondents, the 

applicant had misled  them and received HRA from September, 

1975. It indicates that there is suppression of the 

real facts which disentitles the reliefs by the applicant. 

The real facts were known to the respondents only at a 

later stage when they made enquiries in connection with 

medical claims of the applicant and they found that the 

statements in the certificate are false. The applicant 

had supprressed the reel facts and received HRA from the 

respondents for a long period. She had not appraoched 
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the Tribunal with clean hands. The claim of the 

applicant is not commentable. She had not fairly stated 

the correct facts in the certificates produced in,form 

referred to in Annexure R-1A. So she is not entitled to 

retain the amounts already received in this manner and 

her objection to the recovery of the amount already received 

as HRA from 1975 cannot be allowed. 

13. 	Having regard to the facts of the case a more 

important aspect to be considered in connection with the 

grant of HPJ is whether the claim for HRA can be sustained 

in the light of the object and purpose for the grant of 

HRA. Admittedly j-ijp is a ccmpensatory allowaice to be 

paid to Government servants. The very objedt and purpose 

of the HRA is to grantthe house rent allowance only to 

deserving people who genuinely require residential 

facilities for the discharge of their official duties and 

that they, are compelled to spent money by way of rent. 

Persons like the applicant, who.has the facility of free 

accommodation by sharing the residential quarters granted 

by a Government of India undertaking to the relative or 

colleques in a place contiguous to the notified city 

where such persons are working are not legally entitled 

to HRA., The applicant is not compelled to spent any 

amount towards HRA as claimed by her. There is no 

materials to prove that she is spending any amount 

towards the payment of rent. On the other hand, the 

respondents after enquiry came to the definite conclusion 

that the applicant is not at all incurring any expenditure 

in connectidn with the payment of rent or contribution 

towards rent. The rent is being recovered from the salary 

of her husband, 	e claim for HRA made by the applicant 

under these circumstances is opposed to the very object 
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of the grant of HRA and it cannot be Sustained and it 

would be a misuse of the provisions in case it is graflted 

to the applicant. In order to prevent Such misuse and to 

protect the public interest' para •8 of the I-IRA Notification 

insists the production of Certificate in Annexure-Il as a 

condition precedent for drawal of the I-IRA. Clause 8•() 

reads as follows: 

"Every Government servant shall furnish along with 
his first claim for house rent allowance a certiá 
ficate in the Form given in AnnexureII." 

AS stated above the applicant had produced certificates 

with incorrect details and received HRA from 1975 onwards. 

In this view of the matter it is unnecessary to consider 

all the other arguments advanced by the learned counsel 

onboth sides. 

14. 	I am of the view that the impugned orders at 
tobe 

Jnnexure-I and II are/held valid and the application is to be 
and I doso. 

dismissedL There will be no order as to costs. 

(N. Dharmadan) 
Judicial Member 

8.11.1990 
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ORDER OF THE BENCH 

1) 	As we have not been able to deliver a 

unanimous order, we direct the Registry to make a 

reference to the Hon'ble. Chairman, Central IAdmini-

stratjve Tribunal under section 26 of the Admini-

strative Tribunals Act 1965 to enable him to take 

appropriate action thereunder. The points of diffe-

rence between us are in respect of our answers to 

/ the followihg questions: 

Is the O.P1.No.21011/13/89-E.II(8) dated 

20th December 1989 (Exbt. Ri-o) a mere 

clarification of the HRA order or is it an 

amendment to para 5(c)(ii4.) thereof incor-

porating a new decsion? 

On the facts and in the circumstances of 

the case, is the applicant disentitled tn--

HRM under the provisions of para 5(c) (iii) 

of the HRA order, on the ground that the 

accommodation allotted to her husband in 

Puthencruz by FACT is in the ts am e 

station', and if so from what date? 

2) 	The reference be made after issuing copies of 

our respective orders and this order to. the parties. 

(N.Dharmadan) 	 , 	(N.V.Krishnan) 
Judicial Member 	 Administrative Member 

8.11.1990 
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• 	 DATE OF bECIS'ION 29.1 1.. 1990. 

• 	Dr. 	 Applicant ( 

Shri. P.V. Mohanan 
• 	

Advocate for the Applicant (" 

Versus 
• 	 Director, Central Inst.t. of 	. 

T 6fóy ,  and 	Respondent (•s 

two others 

Shri P.V.M. Nambiar 	. 
Advocate fthe Respondent (s) 

CORAM: 

The HobieMr. P.K. Kartha, Vice-Chairman (Judl.) 

The Honble Mr. 

1 Whether Reporters of local papers may be allowed to see the Judgement ?*_ 
2 To be referid o the Reporter or no 7 	

c 

3 Whether their Lordships wish io see the fair copy of the Judgement?fV 
4. To be circulated to all 'Benche's of the Tribunal? I\ 

'_ _UDEMENT: 

(By Hon'ble Mr, P.K. Kartha, Vice-Chairman) 

The applicant, who is presently working as Technical 

Officer in the central Institute of Fisheries Technology 

under the Indian Council of Agricultural Research, is 

aggrieved by the decision of the respondents to disentitle 

her from getting House Rent Allowance (A) on the ground 

that she is staying at FACT, Cochmn Division Quarters, 

Ambalarnedu, allotted to her husband. She has also calld. 

in question their decision to recover the amounts drawn 

by her towards H.R.A. from.September, 1975 to-datevide 

... ..2. •, 
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impugned orders at Annexures 1 and 2) 

The application was admitted on 19.4.1989. On 

20.4.1989, the Tribunal passed an ad interim order 

staying the operation of the impugned orders at, Annexures 

1 and 2. By virtue of the interim order, House Rent is 

being paid to her every month and no recovery is being 

effected from her salary. 

The application came up for hearing before a 

Division Bench consisting of Hon'ble Shri N.V. Krishnan, 

Administrative Member, and Hon'ble Shri N. Dharmadan, 

Judicial Member. They have written separate and dissenting 

judgements on 8.11.1990 and have Eeferred the following 

points of difference under Section 26 of the Administrative 

Tribunals Act, 1985 to the Hon'ble Chairman:- 

(a) Is the O.M. No.21011/13/89-.E.II(B) dated 

'20th December 1989 (Exbt. Ri-n) a mere 

clarification of the FRA order or is it 

an amendment to para.5(c) (iii) thereof 

incorporating a new decision? 

(b). On the facts and in the circumstances of 

the case, is the applicant disentitled to 

HRA under the provisions of para. 5 (c) (iii) 

of the HR.A order on the ground that the 

accommodation allotted to her husband in 	- 

Puthencruz by FACI' is in the 'same station', 

and if so, from what date?  

•••!. •.s 
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While Hon'ble Shri Krishnan has come to the 

conclusion that the impugned orders are not legally 

sustainable and are to be quashed, he has clarified 

that the respondents are not prevented from taking any 

actionto terminate the applicant's entitlement to 

receive H.R.A., if so advised, in accordance with law 

and in the light of the observations contained in his 

judgement. Hon'ble Shri Dharmadan has, however, come 

to the conclusion that the impugned orders are to be 

held valid and that the application is liable to be 

dismissed. 

I have carefully gone through the reference order 

dated 8.11.1990 and the records of the case and have heard 

the learned counsel for both the parties. 

At the outset, it is necessary to state precisely as toL 

the concept of House Rent Allowance being paid to Govern-

ment servantsa Pay Commissions set up by the Central' 

Government had occasion to consider the matter. Compensatory 

Allowance and housing subsidy are separate categories of the 

terms of service conditions. As regards H.R.A., the Second 

Pay Commission has observed as under:- 

"The rent concessions dealt with here 
are of two kinds: (1) provision of rent free 
quarters, or grant of a house rent allowance 
in lieu thereof; and (ii) grant of a house 
rent allowance in certain classes- of cities 
to compensate the employees concerned for the 
specially high rents that have to be paid in 
those cities. The former is allowed only to 
such staff as are required to reside on the 
premises where they have to work, and is thus 

. . . . .4.., 
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intended to be a facility necessary to 
enable. an  employee to discharge his 
duties. In some cases, it is a supple-
ment to pay, or substitute for special 
pay etc., which would have been granted 
but for the existing of that concession. 
In either case, it is not related to the 
expensiveness of a locality. The latter, 
on the other hand, is a compensatory or a 
sort of a dearness allowance, intended to 
cover not the highcost of living as a 
whole but the prevailing high cost of 

• 	resjdentialaccornmodation; and it has no 
relationship to the nature of an employee's 
duties." 

(Cited in the Management of 
Indian Oil Corporation Ltd. 
Vs. its Wor]nen, AIR 1975 SC, 
1856 at 1862). 

Thus, the Pay Commission has treated H.R.A. as a 

concession. So is the case with Compensatory Allowances 

(City Compensatory Allowance) being paid to Government 

servants. H.R.A. being in the nature of a concession 

and not a legal right bestowed upon a Government servant, 

it has to he construed strictly and not liberally. 

The general rules and orders governing the grant 

of H.R.A. and C.C.A. are contained in the office memoranda 

issued by the Government from time to time ;whiih have 

been reproduced in Swamy's Compilation of F.R.,3.R., Part 

V, I-I.R.A. and C.C.A. by P. Muthuswamy. 

The areas where H.R.A. is admissible have been 

- mentioned in para.3 of O.M. dated 27.11.1965 as amended 

from time to time. Para.4, inter alia, provides in 

. . 9 . . 5.., 
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substance that those occipying Government accommodation, 

are not eligible for H.R.A. Para.5 deals with the 

conditions for drawa]. of H.R.A. Para.5(c) (iii),which 

is relevant in the present context, reads as under:- 

"5(c): A Government servant shall not be 
entitled to House Rent Allowance if - 

(iii) hLs wife/her husband has been allotted 
accommodation at the same station by 
the Central Government, State Government, 
an autonomous public undertaking or semi-
Governrnentorganisation such as 
municipality, Port Trust, etc., whether 
he/she resides in that accommodation or 
he/she resides separately in accommodation 
rentedby him/her." 

Para.8 provides, inter alia, that every Government 

furnish,, along with his first claim for,  

House Rent Allowance, a certificate in the form given 

in Annexure-Il. In the said certificate, the Government 

servant has to certify, inter alia, whether or not her husband 

has been allotted accommodation at the same station by the 

Central/State Government/autonomous public undertaking or 

semi-Government organisations such as municipality, Port 

Trust, etc., or that she is incurring some.expenditure on 

rent or contributing towards rent. 

In the instant case, the applicant has throughout 

been residing since 1975 in the accommodation provided to 

her husband by FACT, in which he is an employee. The 

husband is paying standard rent to FAcT for the said 

accommodation and the same is deducted from his salar* 

..... •., 



every month. The FACE quarter, where they are living 

together,is situated about 25 kms. away from the office 

where the applicant is working. 

The question arises whether the accommodation 

a1loted to her husband is 'at the same stationt. If 

- 	the answer is in the affirmative, she will be disentitled 

from'claiming House Rent Allowance separately in view.of 

the provisions of para.5 (c) (iii). She would be disentitled 

to H.R.A. whether or not she resides in that accommodation 

and even if she resides separately in accommodatibn rented 

by her. The underlying purpose appears to be that the 

husband and wife are to be treated, at least for the purpose 

of the claim for H.R.A., as one legal entity. 

It will be noticed that the expression 'at the 

same station' in para.5 (c) (iii) is somewhat vague and 

has been the subject matter of further clarifications 

and elucidations by the Government subsequently. 

• 14. 	Para.3 (b) (iii) provides, inter alia, that staff 

working in Central Government establishments within a 

distance of 8 kms. from the periphery of the municipal 

limits of a qualified city will be allowed House Rent 

Allowance at the •rates admissible in that city even though 

they may not be residing within those municipal limits, 

. . . . . .7.., 
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provided that 

there is no other Suburban municipality, 

notified area or cantonment within the 

8 lcms. limit; and 

it is certified by the Collector/Deputy 

Commissioner having Jurisdiction over the 

area that the place is generally dependant 

for its essential supplies, e.g., foodgrains, 

milk, vegetables, fuel, etc., on the qualified 

city. 

There are two notes and three clarifications under para.3. 

Clarification 1 states that it has been decided that the 

benefit of the concession of House Rent Allowance under 

para.3 (b) (iii) may be extended to the employees working 

in a place which though a town panchayat, is generally 

dependant for its essential supplies on a qualified city 

and is within 8 )s. limit of the pér±hery of the qualified 

city. Clarification 2 states, inter alia, that it has been 

decided that H.R.A. will also be payable tàthe Central 

Government employees within the area of the Urban agglome-

ration of classified City at the rates admissible in the 

classified city. The aforesaid clarifications were issued 

by Government of India, Ministry of Finance O.M. dated 

26.10.1977. 

S 
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15. 	On 3.3.1984, the P & T Department issued a 

circular letter regarding the grant of H.R.A. to the 

P & T staff posted at places near Cochin. It has been, 

inter alia, stated in the said letter that Ambalarnedu 

situated near cochin-B II Class city, fulfilthe'.• 

conditions prescribed inpara.3 (b) (iii). Accordingly, 

- 	
it was decided that P & T. employees having their place 

of duty in Ambalamedu, etc., may be granted H.R.A. at 

the same rate as appropriate to thosecentra1 Government 

employees posted within the classified city of cochin, 

subject to the fulfilment of the conditions laid down 

in theMinistry of Finance.O.M. dated 27.11.1965. 
S 

16. 	On 18.2.1988, the Ministry of Finance (Department 

of Expenditure) has issued O.M. No.11023/2/E.II(B)/.88 

to allrTiinistries/departments ofthe Government of India 

on the subject of payment of N.R.A. It has been stated 

in the said O.M. that Puthancruz near Cochin in Kerala, 

fulfils the conditions prescribed in para.3 (b) (iii) of 

O.M. dated 27.11.1965, and that the President has decided 

that the Central Government servants having their places 

of duty in Puthancruz, may be granted House Rent Allowances 

at the same rate as is appropriate to those posted within 

the classified towr of Cochin subject to fulfilment of 

the conditions laid down in the Office Memorandum dated 
• 	 ( 

IL 

. . . . .9. of  
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27.11.1965. These orders will, however, be valid 

from 1st October, 1987. 

Difficulty had been experienced in various 

quarters in regard'to the interpretation of the phrase 

"at the same station" occuring in para.5(c) (iii) and 

clarifications had been sought from the Ministry of 

Finance in this regard. In view of this, the Government 

of India, Ministry of Finance issued their O.M. No., 

21011/1.3/89-E.II (B) dated 20th December, 1989. It is : 

-, 	stated in the said O.M. that references had been 

received in the Ministry of Finance seeking clarifica-

tions about the interpretation of the phrase "same 

station" occuring inpara. 5(c) (iii). The matter 

had been considered and the President decided that the 

phrase: "same station" includes all places which are 

contiguous to the qualified city/town in terms of 

para.3 (a) (i) and those dependant on the qualified 

city/town in terms of pára.3 (b) (ii) and 3 (b) (iii) 

of the O.M. dated 27.11.1965 and also those 'places 

which are included 'in the Urban agglomeration of the 

qualified city. 

Thus, the Government of India in the Ministry of 

Finance for the first time on 18th February, 1988, 

clarified and decided that the Central Government 

employees having their places of duty in Puthancruz, may 

t 

0 0 . 0 100 •, 
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be grant 	 the ground that it is near 

cochin 	 IS the conditions prescribed in 

para.3(b (iii)  0f.M. dated 27.11.1965. Again, 

the Govenment of iidia in the Ministry of Finance, 

for the £irst-tame "on 20th December, 1989, clarified 

the meaning of the expression "same station" occuring 

in the O.M. dated 27.11.1965, so as to bring within its 

arabit those places which are treated as contiguous to 

the qualified city/town in terms of para.3 (a) (i) and 

those dependent on the qualified city/town in terms of 

para.3 (b) (ii) and 3 (h) (iii) and those which are included 

in the Urban agglomeration of the qualified City. In 

case the meaning of the expression "the same station" 

were clear, no occasion for such clarifications and. 

decision would have arisen. 

19. 	In the instant case, the applicant has been 

drawing H.R.A. after furnishing a certificate in the 

prescribed form per . ily. The respondents paid to 

er H.R.A. all these years without any pre-conditions 

or 	 She was not put to notice before 

the pssing o the impugned orders dated 3.4.1989 and 

was 12.4.1989 thtJ in case she L., found to be not entitled 

to the same, 	a.1ater date, it was liable to be recovered 

from her 

20. /Inthe -facts and circumstances mentioned above, 

botrtjes proceeded in the matter as if the payment 

bi'as been made and received In accordance with rules. 
/ 

. Ihen the Government of India, Ministry of Finance 

came out with their clarification on 20th December, 

0 . 0 0110  - 



1989,'; 	it became clear to the respondents that 

the applicant is not entitled to House Rent Allowance 

as the accommodation allotted to her husband is at 

thesarne station''withjn the meaning of para.5 (c) (iii) 

of the O.M. dated 27.11.1965. 

In the above view of the matter, .1 am of the 
(V 

opinion that the applicant is not entitled to H.R.A. 

w.e.f. 20.12.1989, when the Ministry of Finance issued 

their O.M. mentioned above. In case she has been paid 

House Rent Allowance after the said date, the respondents 

wilibe within their right to recover the same from her 

in easy instalments. 

At the same time, I hold that the proposed 

recovery of excess payment of H.R.A. to the applicant 

for the period from 1975 to 20.12.1989, is not sustainable 

in law or equity. In A.S. Sangwan Vs. Union of India, 

1981 3CC (L&S) q78 at 380, the Supreme Court has 

observed that in the absence of any statutory rules, 

policy decisions can be changed by Government at any 

time and a new policy can be laid down provided it is 

not arbitrary and capricibus. It was observed that 

whatever policy is made, should be done fairly and 

made known to those concerned." (emphasis added). 

The non-entitlement to H.R.A. was made known to the 

12. 
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applicant only when the Ministry of Finance issued 

their Office Memorandum on 20.12.1989. 

In Municipal Board, Pratapgarh and Another 

Vs. Mahendra Singh Chawla & Others, 1983 	(1) SLJ 440 

at 444, the Supreme Court has observed that 	Wh11e 

administering law, it is to be tnpered with equity 

and if the equitable situation demands after setting 

right the legal formulations not to take it to the 

• 	 logical end, this Court would. be  failing in its duty 

if it does not notice equitable considerations and 

mould the final order in cexercise of its 	extraordinary 

jurisdiction". 

Equitable considerations would come into play 

• 	 when the respondentsseek to recover a huge amount of 

money from the applicant for a period when they themselves 

- abou 	correct :. 
were undetain'L, thelegai position. 	Accordingly, my 

answers to the questions'referred to by the Division 

Bench are as followsl- 

Ci) 	O.M. Mo.21011/13/89-E. (II) 	(B) dated 

20th December, 1989 (Exhibit R-1D) is 

not a mere clarification of the H.R.A. 

• 	order. 	The expression "at the same station" 

occuring in para. 5(c) 	(iii) of O.M. dated 

27.11.1965 was susceptible of different 



in€erpretations and had been the subject 

matter of, subsequent clarifications. The 

O.M. dated 20th December, 1989 has to be 

indicating 
viewed asLa  change in the policy of the 

Government, thus constituting a new decision. 

(ii) 	In the facts and circumstances of the case, 

the applicant is disentitled to H.R.A. under 
I 

the provisions at para. 5 (c) (iii) of the 

H.R.A. order on the ground that the 

accommodation allotted to her husband in 

Puthancr.uz by FACE is in the same station. 

This disentitlement arises only from 20th 

December, 1989, when the change in policy 

and the decision of the Government was made 

known to all concerned by the Office Memo-

randum issued by the Government. For the 

• period prior to the issue of the said 

memorandum, any H.R.A. paid to the applicant 

or received by her, is not liable to recovery 

in law or equity for the reasons mentioned 

above. 

25. 	The Division Bench may pass appropriate orders 

in the light of the aforesaid answers and observations. 

TO 
(P.K. Kartha) 

Vice-Chairman (Judi.) 
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CORAM: 

The Hon'bleMr. N.V.Krishnan, Mdmve. t9ember 

The Hôn'ble Mr. N.Dharmadap, Judicial Member 
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Whethertheir Lordships wish to see the fair copy of the Judgement?,° 
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• 	 N.V.Krishnan, AM 

In view of the difference of opinion, the matter 

was referred to the Hon'ble Chairman, Central Administrative 

Tribunal under section 26 of the Administrative Tribunals 

• 	 Act. Subsequently, the Hon'bie Shri P.K.Kartha, Vice 

Chairman has answered the reference by his decision dated 

29.11.90. 

2. 	In the light of his judgement, the application 

is eilowed and the impugned orders dated 3.4.89 (Ann.I) 

- 	 ad 12.4.89 (Ann.II) are quashed. It is also made clear 

I - 
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that the applican.tis disentitled to HRR from 20th 

December1989 i.e. the dateon which the Exbt. R1—D 

U.N. was issued under the provisions of para 5(c)(iii) 

of the •HRPS order. This judgement will not stand in the 

way of the respondents toasny order in accordance 

with law based on the clarification •at Exbt. R1—D and 

taking into account the observations eandeconclusions 

made in the judgement of Hon'ble Shri P.K.Kartha. 

() 	' 
W 

(N.Dharrnadan) 	7, '" 'b 	 (N.V.Krishnan) 
Judicial. Member 	 Admve. Member 
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