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The applicant is working from 1958 in the
.Central;lnétitute of Fisheries.Teﬁhnolégy (CIFT, for
éhort),an1organisation under.the Indian Council of
Agricultural Research;to which the orders framed by the
Govt, oF'India régarding the_grant of House Rent Allo-
wance (HRA, for short) ére fully app;iCabie. Her
grievance'cuncerns the denial of HRA to Har from Narqh,
1989, By the 'Note' dated 3.4,89 (Anmexure-1), - she |

has been informed by the Directer, CIFT that she is not
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entitled to get HRA, as she is staying with her husband

_in the house allotted to him by the Fertilizers and '

Chemicals Travancore:Ltd.i(FACT, for short) at

Ambalamedu. She is also aggrieved by the order dated
12.4.89 (Annexureﬂll) which seeks to recover from her
the entire amount of HRA paid to her frém'September, 1975

to February, 1989,'on the same ground, She has impugned

~ both these decisions on the grounds that (i) HRA being

a part of pay it cannct be stopped arbitrarily (ii) the

decisions have been taken without notice to her and

(iii) it cannot be held retrqspecfiuely that she was not

entitled td HRA. When the respondents produced at a
iater stage 0.M, dated 20.12.89 (Exbt. R.1-D) to defend
the impugned orders (Annsxures I & 11), the applicant.
filed an amended aﬁp;ication chaﬂenging the val idity of
Exbt. Re1-D. |

2. The respondents have filed a réply re?utting.the
claim. They rely on para 5(c)(iii) of the orders framed
by Govt. of India to regulate grant of HRA (HRA order,
for shor£) in terms of which the applicant was not

A

entitled to HRA as her husband has been allotted accommo-

dation at the tsame station' by FACT, an autonomous

Govt, of India undertaking. 1t appears from the
arguments of Shri P.V.Madhavan Nambiar, learned counsel

for the respondents that their defenélof Ann. I and

‘Ann.1I order is based on- two grounds. Firstly)by the

OM dated 18.2.88 of the Ministry of Finance (Ann.R.1-F)

il
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HRA was extended to Puthencruz. The relevant portion
" of that OM reads as follous:

"Sybject: House Rent Allowance - Places of duty
within 8 'kilometres of a classified
city/toun - Fulfilment of the prescribed
conditions in respect of Puthencruz.

The undersigned is directed to say that
Puthen Cruz near Cochin, Kérala fulfrils the condi=-
tions prescribed in para 3(b)(iii) of the Office
Memoradum No.F,2(37)-EI1 (B)/64 dated 27.11.1965
as amended from time to time. The President
is accordingly pleased to decide that the Central
Government servants having their places of duty
in Puthencruz may be granted house rent allcwances
‘at the sane rate as is apprupriate to those
posted within the classified toun of Cochin,
subject to fulfilment of the conditions laid doun
in the Dffice Memorardum dated 27.11.1965 as
amended from time to time."

Secondly, GovE. of India hate clarified in the OM dated
20.12.89 (Ann. R1-D) the scope of the ghrase tsame
station® used in para-S(c)(iii) of the HRA order. That
clarification is reproduéed beloQ:v-

“Subject:.tlariFiCation of the phrase "same
) e
station" for grant of HRA/CCA.

The undersigned is directed to invite a
reference to para 5(c)(iii) of this Ministry's
OM No.F.2(37)/E.11(B)/64 dated 27.11.1965 as
amended from time to time and to say that
references have been received in this Ministry
seeking clarifications about the interpretation
of the phrase 'samne station' occuring in the
above mentioned para, The matter hasbeen
considered and the President is pleased to A
decide that the phrase 'same station! occuring
in para.S(c)(iii§ of this Ministry's OM dated
27.11.4965 includes ail places which are
treated as contiguous to the gualified city/toun
in terms of para 3(3)51), and those dependent
on the qualified city/toun ih terms of
para 3(b)(ii) ad 3(b)(iii) of the aforesaid
OM dated 27.11.1965 and also those places which
are included in the Urban Agglomeration of a
gualified d ty."
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It is submitted that in view of this clarification,
Puthencruz is the 'same.station'_as the classified town of
tochin Corporationﬁon which it is dependent and is, thereé
fore, the 'same station' as the Cochin Urban Agglomeration -

al

which includes Cochin Corporation to which HRA appliss.

1 i
N

3. uéi have perused the record aﬁd heérd fhe couﬁsel.

4, 1t is not disputed that applicant is entitled to

HRA because her place of duty, i.e.,vCIﬁT, is located in
the Cochin Corporatian,uhich is‘inCluded in thg‘Cochin Urban
Agglomeration uﬁere HRA is appliéable, and she uas being
paideRA till the issue of the Anh.I order. It is also not
disputed that the house allotﬁed,ﬁo; the first time, to the
husband of-the applicant by the FACT in September 1975, is
located in the area of Vadavucode-Puthéncruz Panchayat}uhere
éhe}has 6een stayiﬁg-uith her husband since then and that

,H RA has 5eeﬁ e%tended to Puthencruzvpanchayat by a notifi-
cation dated 18,2.88 under ﬁara 3(b)(iii) gf the HRA order
(Exbt. R1-F); Tﬁe‘question is whether on thebasis of these
%acts the éépliéant’is disentitléd to,HRA under-péra
5(c)(iii) of the HRA order since Septeéé;r 1975,

5. . In the present case, there is no denial by the
reSpondén%s-éin fact, it is undisputad-—that Vadavucode-
Puthencruz Panchayat, where the husband of the applicant
has_bgen ailafted quarteps by FACt)is not a part of the
»Cochin Utbah'Agg;omeration,-uhere t%e applicant has her
olace of duty. 1t is also not disputed that HRA uas

‘not applicabie to this Panchayat till Exbt. R1-F memo

Eghd



5
 uas iséUed_under para 3(b5(iiﬁ) of the HRA order., Yet,
the Respondents contend that the applicant's claim to
vHBA‘From Septembé: 197§vitseif is hit by para 5(c)(iii)
of the HRA order as thé accom%odation allotted to the'
vapplicant's husband at Puthen Cruz is in thé_'saﬁe
station',

6., . For a proper understanding of the dispute involved
in tﬁis.casa, it is necessary to see para 3 and gara_s
of the HRA order. »Thos;.provisions are réproduced belou
to the extent they‘are relevant:

"Areas where admissible

3. (a)(i) The limits of the localitylwhichlwithin)
these orders apply shall be those of the named muni-
cipality, or corporation and shall include such of
the suburban municipalities, notified areas or
.can tonments as are contiguous to the named munici-
pality or corporztion or other areas as the Central
Government may from time to time, notify.

(ii)‘ XXX XXX XXX
(b) (i) xxx XXX XXX

(ii) Government servants whose place of duty
is in the proximity of a qualified city, and who,
of necessity have to reside within the city, may be
granted the compensatory (city) and house rent
allouvances adwissible in that city, The Mministra-
tive Ministries/Departments and the Comptroller
and Auditor General in respect of staff serving
under him, are authorised to sanction the allowances
under this clause provided they are satisfied that--

(1) the distance betueen the place of duty and
the periphery of the municipal limits of
the qualified city does not exceed 8
kilometres; and

(2) the staff concerned have to reside within
qualified city out of necessity, ie., for
want of accommodation nearer their place
of duty,. o

(iii) Sstaff working in aerodromes, meteorolo-
gical observatories, wipeless stations and other
Central Govt., establishments within a distance of 8
kilometres from the periphery of the municipal xk
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limits of a qualified city will be allowed house
rent allowance at the rates admissible in that city
even though they may not be residing within those
municipal limits, provided thate= '

(1) there is no other suburban municipality,
- notified area or cantonment within the
8 kilometres limit; and

(2) it is certified by the Collector/Deputy
Commissioner having jurisdiction over ths
area that the place is generally dependent
for its essential supplies, eg., foodgrain,
milk, vegetables, fuel, etc., on the
gualified city. '

Such a certificate will remain valid for a period
of three years after which a fraesh certificate will
be required, o

Note 1. XXX XXX
Note 2. XXX S XXX
Clarification 1. xxX XXX

Clarification 2, .1t has been decided in
consultationwith the staff side of the National
Council (JCM) that House Rent Allowance will alsoc now
be payable to the -Central Government employees within
the area of the Urban Agglomeration of classified
city at the rates admissible in the classified city..
The existing provisions for the payment of House Rent
Allowance under paras 3(b)(ii) and 3(b)(iii) of the
0ffice Memorandum, dated 27.11.65, will, however,

- continue to be applicable only at places which are
within 8 kilometres of municipal limits of classified
cities, but which are not included within Urban
Agglomeration of any city, subject to fulfilment
of usual conditions laid down and subject to issue
of specific sanctions therefor as before, :

(G.I o,'_‘m.F., 00N.N0011021/6/76"E cII (B) 9 datEd

the 26th October, 1977.)

XXXX CXXXXX

Para 5. (a) xxx  xxx
(b) xxx  xxx

(c) A Government servant shall not be entitlsd
to house rent allowance ife=

(1) he shares Government accommod ation
allotted rent=free to another Government
' servant; or

(ii) he/she resides in accommodation allotted
to his/her parents/son/daughter by the
Central Government, State Government, an
.autonomous public undertaking or semi=-
Government organisation such as a Muni-
cipality, Port Trust, Nationalised Banks,
Life Insurance Corporation of India, etc.
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(iii) his wife/her husband has been allotted

accommodation at the same station by the
Central Government, State Government, an
autonomous public undertaking or semi=-
"Government organisation such as Munici-

. pality, Port Trust, etc., whether he/she

' resides in that accommodation or hs/she
resides separately in accommodation rented
by him/her, ' .

7 The only question for decision in‘th;s case is
whether the appliﬁant's husband has.been allqtted accd-
mmod ation atvthe,féamé station' as mentioned in para 5(c)
. .
(iii) of the HRA order by thecggznomous public undeftéking
,(FACT) unda; whom he is employed. That qUestion arises
‘becagse the prdvision iﬁ the HRA érdef is not clear. The
provision Qoes.not'ihdicate which is the other station)
uith uhiéh the station where accommodation has been
allotted to the spouse/has to be compared so as to
come to a conclusion whether or not the station where the
. spouse has been allotted accommodation is)the 'same
.station' as thé other staticn. That will be possible if.
one knpouws hqu that otﬁer station 1s to bé traced out or
“identified., It is these matferslabout which para 5(c) (iii)e
is silent. fin other uordé,lthere should be an ansuef to
the further question "éllo@ted accommodation at the same
station ss uhat station or uhich station?" That is neither

answered by para 5(c)(iii) of the HRA order or in the

coupter affidavit,

- This very question came up for consideration
in ©0A 236/89 uhich was disposed of by us some time back

and we construed the expression 'same station' by



answering the question posed above as follous,

"That does not mean that some additional words
are not to be read in para 5(c)(iii). 1In fact,
without such adaition, that clause will apparently
~be incomplete. For,lhhile it reiers to the ,
accommodation being at the 'same station', it does
not give explicitly an answer to the question
"same as what?". Obviousiy, there is only one
answer viz., that it should be the same as the
location o f the place of duty of the claimant.
With this addition, the operatlve part of para
5(0)(111) could read somewhat as followsi=
'A Government_servant shall not be entitled to
house rent allowance if his wife/her. husband
has been allotted accommodation at the same

station as the station where his/her place
of duty is located.'

' In that OA ., the applicant's place of duty was in
Cochin Corboration. Her huébahd, an-employee of the
University of Cbchin, an autonomous body uynder the
Government of Kéfala, was allotted accommodation'by the
University at Trikkakara. In respect of Cochin Mumndxode
. is

gadx Corporation, HRA [/ applicable to the Cochin Urban
Agglomeration (CUA, for short), the cﬁastituents of which
includse both the Cochin Corporation - where the appli=-
cant's office is located - ad Trikkakara outgrouth -
“where the house dlotted to her husband is located,

the HRA claim ' was disallowed,
besides Eloor, Kalamassery and Trlpunlthurafv Therafore /
9. That finding whichuas referréd toc in the courss
of hearing has not been disputed and, therefore, it is

necessary to examine the contentions raised in this case

on the basis of that interpretation., What is being
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contended by. the respondeﬁts‘is that, for the purpose
ofvihterﬁreting the expression 'same station',the 1local
area where the'appliéant's place of duty is located

should alsb»include areas notified under para 3(b)(ii)

ad 3(b)(iii) as clarified in Exb ."m-a.-

10. On one issue, a decision can be renderad straigﬁt-
lauay. Even if Exbt. R1-D is accepfed;és a valid ﬁ;érigi_
cation)Puthencrﬁz Qill be included as part of the *'same
station' for purpose of para 5(c)(iii) of the HéA order,
only from thg date uhsn'an order undef para 3(b)(iii)

ués issqad ih‘respectvof thét place'on.18.2.88 (Exbt.R1-é)o
iherefore, the respondents cannot treat the abplicant as
having become disentitled to HRA from any date briﬁr

to 1é.2;88. Hence, on this.gfound, the impugned Ann.II‘
order has to be dra;tically'modified, ié not'struck_doun.
11.- 1t also needs mehtion that tha.impugned Ann. 1 and
Ann, II ordgrs‘uere passed on 3;4.89 énd 12.4.89 respecti-.
vely, i.e. before the issue of the Exbt. R1-D OM dated
20,12.89, uhich, in any case, could not have been
anticipatea. A perusal of the pbuntar affidavit dated
10.7.89 in reply to ghé unémended apﬁlication shows that
the rBSpoﬁdentsvdid ﬁot have any clear idea as to when

and in what circumstances disentitlement under para

5(c)(iii) of the HRA order is attracted. This is clear
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from the following passages from that reply:

"As per Government of India instructions»
an employee who is sharing accommodation al lotted
to her husband/uife/any cther member is not entitled

to receive House Rent Allowance". (Para 2)

Referring to the quarters,it is statéd-"EQenthough
it is situated at Ambzlamedu, it is considered as if
it is in Cochin, since it is the s;ngle factory of -
FACT at Cochin., Therefore ythe stay of the applica nt
with her husband at Ambalamedu is to be treated as 1n
the same station, for the purpose of appllcatlon of

rules on House Rent Allowance." (para 6)

g long as she is staying in the quarters ‘

‘ allotted to her husband by ancther Department, she falls
within the purview of Rule S(C)(lll) and therefore not
entitled to draw the HRA as per Rules., She is also not
incurring any expenditure towards payment of rent."

' (Para 8)

The respondants had no idea of what the phrase 'same

station? used in paré 5(c)(iii) of the HRA order connotes.

- The applicant had also z-confused idea about the nature
- of the disentitlement under para 5(c)(iii) of the HRA

order jas this application was filed béfore our orders

1

in OA 236/89 were delivered, Ffor it is stated in para

4(3) of the appllcatlon as follous:

"The appllcant has been staying.along with her -
husband in the FACT Quarters, 25 Km. away from the CIFT
Station. The FACT Quarter in which the applicant and
her husband reside is not situated within a radius of
B.Km, of the CIFT. Hence the stay of the applicant along
with her husband cannot be said to be in the same station.
12, Exbt. R1-D on which great reliance is placed

is stated to be a reply to references from various

quarters seeking an interpretation of the expression

Q@7 'same station' in para 5(c)(iii) of the HRA order.
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It.is unfortunate that instead of statiﬁg what this
expression means ,as was done by us in OA 236/89 vide
para 6 supra, Exbt., R1-D prdcaeds to merely state, and
that too not in unambiguous and clear terms, what is
inpludéd in the phrase 'same statién';
13. As I understand it, what is élafified by
Exbt. R1-D is as follous:- ' ‘

(;) Firstly, 'sémg station' includes not only the
qualified city (pa%a 1 of HRA order) But also (i) éll
'.'piaces contiguous to such city interms of para 3(a)(i);
and (ii)‘those_places debandenﬁ on the qudified city/
towun in terms of para 3(b)(ii) %nd 3(b)(iii) of the
HRA order;-.and |

(b) éecoﬁdly, 'same station' includes all the
places included in the Drban~Agglomeration of a gqualified

/ any :
city and also includesﬁi} places in respect of which
orders have been iSSJed under para S(b)(ii) or 3(b)(iii)
| itself 3

related to a qualified city uhicthtgnds included in
that Urban Agg;omeration;
14. - This clarifiéatiqn sufferslfrom one major
shortcomiﬁg. As Far.as thevspéuse of the claimaﬁt-gf )
HRA)td whom a reference is made in para 5(c)(iii) of the
HRA order is cohqerned (SpOUSQ; Fof shbrts)there is

‘one clear attribute to identify the station which is

meant in clause (iii) viz, it is that station where



GL_ otheruise

-1 2w
accommodation is aliotted to the spouse, For purposes
of.clause (iii)éit;is necessary to find out whether
ﬁhis station is the same as another station. The
Exbt. R1-D clarification does not state what attribute
skare should be taksn into account, to identify the
other station;
| As pafa’S(c)(iii) of the HRA order deals with
disentit;emsnt'df a claimant to ﬂRA, obviously, that
attribﬁte'has to bé.onerfhaf concerns the claimant of
HRA. Even then, there may;be many attributes of the
claimant.uith regapd tb which the other station can be
identiéiéd viz. place whefe hexaaé born or educated,
or'empldyed, or has imﬁovable property or has married,
etc; Neither piauae (iii) nor the Exbt. R1-D clarifi-
cation states which of thése attributeé has te bantaken
intp-acu:unt. The only manner to choose the proper
attribute is to take note of the fact that this provi-
. loss of

“'sion is for determininglpntitlement to HRA.. The HRA
" order itself makes it cléar that HRA-bécomes}prima
faci g payable if the place oF»duty is in the qualified
city etc. Therefore, the only attribute with reference
Uhichithe other stationvhaQing a connection with the

it is that .
claimapt can.be»idgntified i?)LZf sta#ion where the
place of duty of ﬁhe clamant is iocated,as it is
because of such location that the applicant uouié)

)hava been entitled to HRA,



15. The respondents point out that Puthéncruz,
where the applicant's husband has been allotted a
hpuse by FACT, is n;w granted HRA by OM datéd 18.2.88

~ under para 3(b2(iii) of the HRA order relating it té
the quélified city of,Coqhih. Thérefbre, in the’light
of the clarificat;oﬁ dated 20.12,89 (Extb.R1-D)
discussed in pafé 13 épove,_the local area where the
applicant Has her place of duty and to which HRA is
admissible, i.e., the CUA related to the qualified
city of Cochin; shallvalsﬁ extend'to éover Putﬁencruz-
for tﬁe purpése éf interpreting the phrase 'same
$£ation' in para S(E)(iii) of the HRA o?def; :In other
Qords, in this view of tﬁe matter, theAstatinn uhere
the-House~hasEaen allotted to the applicant's husband
i.e, Puthencruz, is in the same local area9uheré the
place of\duty of the applicant is iOCated_and hence,
she is not entitled to get HRA.

16, " In this connection a doubt uas,expfessed
uhether the Exbt. R1-D clarification automatically
flows from a mére intarpretatiép of the provisions of
para 3 and paraIS of the HRA Order Or)it is a totally
new decision, not necessarily'flouiné from them and

, for : .

- annouhced. -/ the first time on 20.12.89. For, ;h'the

‘F;rmer situation it could be contended that this

\ﬂ/ interpretation should govern all cases irrespective of
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uﬁan a dispute in this regard arose ad in the latter
cése7the clarification will have only pfOSpective
affebt; The aJpliqant has céntended that)evan if

Exbt, R1-D clarification is valid, it can have only

prospective effect, The respondents contend that

Exbt. R1-D is a. logical outcome of para 3 and para 5

of the HRA Order and hence,will apply for interpretation

- of these provisions, vhenever a dispute arose,

17, §I émv nﬁt satisfied_thatAthe clarification given
at Exbt.“R1-D flows naturally from thevprovisions of
HRA'Drdér. There are at leastvS importent reasons for
holding this Qiéu.

(a) Firstly; ﬁara 3(3)(1).pfescribes the geﬁgraphi-
cgl limitso? the locality within which the HRA order
applies, If the OM issued uncer para 3(b)(ii) énd para
3(b)(iii) als§ directed that HRA uillvapply to the
geogfaphical limits of the addiﬂionél plécas»menfiéned
therein, Qh;ch are in proximity to the qualified city,
one could, for:angment's Sake, appreciate the o ntention
that the additional'pla;es so notified also form part
of the 'same station' for the purpose of paré 5(c)(iii)
of the HRA order, tod etermine uisentitlement to HRA.
Thaf_is not the case; , v

.certain employees and not to a place,

Para 3(b)(ii) extends the benefit of HRA to only/

Those government serVants)whose pléqe of duty is in the

UL» proximity of the qﬁaliFiad city ad who also reside within
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alone get the benefit,

that city out of sheer,necessitxﬁ The benefit is not

, all
extended to other employses. Thus, while/employees

in
working/any government office in the localities delimited .

by para 3(a)(i) of the HRA order are entitled to HRA,

’irrespectivé of uherefthey reside, this is not the cass

in respect of entitlement to HRA under para 3(b)(ii). §
, 2
Similar is the case with the OM under para 3(b)(iii). k

PrEn N S

This is épeﬁially applicabie in respect of staff wofkihg
in aerodrome etc., within the proximity of 8 kms. ffom.
the periphery of a gualified city. They are entitled to
HRA if it is certified that (i) uithin\the 8 kms belt
‘there is no other municipality or notified area or
¢éntonmeﬁt and (ii) thatvthe place generally depends

for its essential supplies on the qualified city. Unlike
para 3(b)(ii), this,provision does not require thg govern-
meﬁt sefvants to resi&e at a particular place to get HRA,
It appears that this is an unintended omission., This
seems to be‘clear for two reasons:-

Firstly, this clause‘does.not refer to the eleoyees
of the Govt. of India in general terms but refers Specially
tb staff uorkiﬁg in'aerodromes, meteorological observato-
ries; wireléss stations and other Central Govt. establish-
ments. .vaiously, the staff of the named establishments
afe required to generally stay in the place of their duty.

| OT Very near their officaé; .The "other Central Govérnment

ﬁ/,eétablishments" are al'so to be construed similarly.
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Secondly, if the persons éntitled toVHRA uﬁder
this clause do not sFay';n the place of their duty, condition
(2) thereunder, relating tocbpéndence on the qualified city
uili have no meaning; For, it is only if they stay in
proximity to the qualifiedAcity'oq:uhich they depéhd hegvily
.that they can be considered_ﬁo be suffering from the same
disadvatages as of an employee residiné in the city itself,
insofar as aécommodation is concerned,
| In 0§her words, it appearérthat while qhder'para
3(b)(ii) HRA is admittedly.p%yabie only if the employees
stay in the qualified city, ur.ﬁder. para 3(b)(iii))it stands
to reason that H RA‘dtht_to be admissible only if the
employees stay within the area adjoining the qualified city
where the aerodrome, meteorological observatofies etc. is
- applies to an area
situated. Both apply to persons only, while para 3(a)(i)/
A(b) The sacond'reason-is-thatAthe 1nterpretat10n
at Exbt. Ri-D is inconsistent with the specific proviéicns
of at laasf para;&(b)(ii) of the HRA order. As pointed 6ut
above, to be éligible to get HRA under that pmuision, it is
absolutely necessary that the HRA claimant should résida,r
out of sheer necessity, within the gualified city. It
. would éppear that clause (ii) assumes that residence in the
proxihity of city where the plaée of duty is located is

w, impossible Fdf anyone i.e. either for the employees or for
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their spouse, Thus if afeavX in the proximity of Cochin
fMunicipal Corporation,which is the dualified city,;s
notified under péra 3(b)(iii),:the HRA claimént should
necessarily stay in Cdphin Municipal Corbofation because
residence in area X ,either by the'applicantlor his spouss

" is ruled out.- Thérgfnfe, disentitlemaﬁt to get HRA‘under'
para 5(c)(iii) of the HRA order arises only if the claimant's
spouse is allotted'a house in Cochin Municipal Corporation‘

" only,

On the contrary, fhe interpretafion given at R1-D
will mean that for éuch disentitlement, areazx is' the same
station és»the'CUA to.uhich HRA.appliesband‘accordingly,

~.on this iﬁterpretation, wven if the spouse is allotted a
house in'Tr{kkakafa,'é constituent of the CUA, the claimant
will be diéentitled to HRA uhether he stays inAthe.houée
of the épouse or not. This is basicaily Qrong becadse, if
the claimant chooses to stay,with his spouéé at Trikkakara,
he will be disentitled to get HRA, not because of the
provisions of.paravS(c)(iii), but because of the terms of
bara.3'(b)(ii) itseif, uhich makéé residence of the claimant :
in tﬁe~‘qualified city (Cochin Nunicipal.Corporation;.in this
c%se) mandatory for entitlement. In other words, in ;ts 
;pplicafion to a government servant'claimihg HRA under a
hotifieation issued uﬁder 3(b)(ii} of thevHRA order; the

vL éxpression 'same station'! used in para 5{c)(iii) of the
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ordg: uéuld not mean the same station as.the'pla¢e of
duty'df the claimant in'thé proximity of the classified>
city (because there is an implied presumption that such
place is uninhabitabie))but would mean only the classified
city, residence in which by the applicant is a.matter of
‘necessity, under that clause.
(c) Thirdliy, theTrespondents have failed to consider

the gffecﬁ of Clarification-z given under para33.of thé
HRA order which is égain reproduced below:

"Clarification 2: It has beenoecided in consulta-
tion with the staff side of the National Council
(3tm) that House Rent Allowance will also now be
payable to the Central Governmesnt employees within
the area of the Urban Agglomerztion of classified
city, The existing provisions for the payment of
House Rent Allowance under para 5({b}(11i) and
3(bJ(1i1) of ‘the Office Memorandum dated 27.11.65
will however continue to be applicable only at
places which are within 8 kilometres of munilcipal
' llmlts of classified cities, DUt Which are noc
included within Urban Aggleomeration of any city, .
subject to fulfllment of usual conditions laid doun
and subject to 1ssue of specifilc sanctlons therefor
as before." (emphasis ours) ‘

s

The implication of the underlined portion is clear.
When it is decided that H RA will be admissible uncondi-
tionally within. the area of.the Urban Agglomération of a
qualified city, qaeétions could arise as to what would be’ﬁi
the effect of notifications under par‘a 3(b)(ii) or 3(b)(iii’
of the HRA order then ;ubsisting. it is this question that
hes been clarified by the underlined portion.> It‘is stated
that,if ceftéiﬁ gbvernment servants having their places of

(& duty in the proximity of a classified city have been given
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the benefit of HRA by orders issued under para 3(b)(ii)
or S(b)(iii), and those places of duty have nat been
included within £ha Urban Agglomeration, the government
servants.cancerned will gef HRA subject to the conditions
specified in'thexdrders. Qhat‘is left_unséid in this
ciarification is that, if on the contrary, the Saia
places of duty near the éualified city are already
included within the Urban Aggldmeration area, th@n by
Qirtue of such inclusion, the gévernment serﬁants_uorking
in those places will thereafter bé eligiﬁle for HRA
unconditionally, as these places of duty fall in the
Urban Agglomeration area. Under such circumstances;
the orders issued under para 3(b)(ii) and 3(b)(iii) in
respect of such placés uiil c;ase to have sffect, It
is thus clea; that if a place of duty referred to in an
order under para 3(b)(ii) or 3(b)(iii) is to be treated
~as part and parcel efgan Ufbén Agglomeration, that place
of duty should be made part of that Urban Agglomeratlon.

admlttadly,
In this caseuﬁthere is no such declaration maklng the
Puthencruz Panchayat =z part of the CUA and hence that
Pahchayat cannot be the 'same‘statién' aé tﬁe cua.
Therefore, the clarification con#ainad in Exbt.R1-D
in .this rgseect'—ﬁvide para 1é(b) supra = runs counter

(0 to clarification 2 under para 3 of the HRA order,
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18. There is one other important aspect which has
a bearing on this issue. It may be seen from para 5(c)
of the HRA order répfodUced in para 6 supra that it dw:
' : of
deals & with three kindsré disentitlement, Thasa are
dealt with below:

(i) The first disentitlement under clause (i)
arises if a claimaht shares rent free abcommodation
allotted to any cher Government servant. The claimant
and thé'allottee may even be hasband and wife.

(ii) The sscond diséntitlement under 6lause‘(ii)‘
.arises if a claimant'resides with aitﬁer of his parénts
or hig children to whom aébommodation'haé been allotted
by Government oﬁlby public sector ﬁndertaking. This
clause does ﬁof apply to a husband znd wife whose case
is dealt with in clause (iii).

tp ’

' (iii) It has'/ be noticed that both under

clause (i) and (ii) the accohmodation can be located at

'any,station.‘
(iv) Clause (iii) is confined to a husband and
wife team of whom one is the claimant and the other is

an allottee of acéommodation. Unlike clause (i) ad

claise (ii) disentitlement arises by the mere allotment

of accommodation to_the claimant's spouse and residepce

therein by the claimant is not a precondition, Houwever,

this disentitlement is subject to one important condi-.
tion - not applicable to the disentitlement in clauses

(i) and (ii) - viz. that the allotment of accommodation
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to the claimant's spouse should be at the same station.

Hence, the'expréssion "same ‘station" haé to be construed
stricﬁly as, otheruwise, it is likely to deprive the
_c;aimént of his rightful claim. |
19. The foregoing analysis makes it clear that, if
in the instant case, the husbaﬁd of the applicant had

- admittedly a station different from CUA-

been allotted accommodation at say, Aluaye,/lnstead of

" that
at Puthencruz, and/tha” applicant dso lived there with

. have been

him, her claim for HRA could not/denled under para 5(0)&1ﬁ
of the HRA order. This is due to the fact that the

~ allotment of accommodation to the applicant's husband
is not at the 'same station'. On the contrary, in
identical circumstances, there would have been disentitle-
ment under clause (ii) if the persons concerned were not
spouses, but, say, father and sone.
20, - in'the presenf case, the applicant's husband is
allotted accommodation et Puthencruz Panchayat. What
has been stated above in respect of Aluaye will apply with

‘to . :
\equal'forbeLi Puthencruz Panchayat also, however near
it may be to Cochin. For, it cannot be denied that HRA
under para 3 of the HRA order
Wwas never appllcable to that ‘Panchayat/until, by OM dated
18 2.88 (Exbt, R1—F),'1t uaS'made.appllcabLe under para
thereof ' : '
3(by(iii) gRxEmzxMRAxaxd&x to Govt. servants who had
their place of duty in that Panchayat, subject to certain
conditions. If Puthencruz is indeed the s ame station as
' as claimed by Respondents

Cochin - the qualified city —=/HRA would have been appli=-

cable to Puthencruz = and that too unconditionally =

\
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from theISama dafe frgm which it uas.appiicable to Cochin
and the Cochin Urban Agglomeration under para 1 or péra
S(a)(ii)vof_the HRA order or Explanation 11 to tﬁat para,
as the case may be. As this is not the Case, Puthsncruz
cannot be the same station as Cochin or CUA. Thus, the
Qery fact fhat an OM under para 3(b)(iii) of the HRA order
was required'tovaxtend HRA to Govt. employees in Puthencruz -
wheie‘the applicant's husband has been allotted accommo-

: o that
dation - clinches the issue and establishes!/ . it is a

station different f rom eitﬁer Cochin or CUA, whafa the
épplicant has her place of duty.
21. It is because of the fact that the Réspondénts did
not either appreciate or realize the full impliCatiOHS énd
‘niceties of’tﬁe.expressién "same station" used in para
S(c)(iii)»of the HRA order -'ag expounded abdve ~ that they

: héva issued tga iﬁpugned ofders Ann. 1 and Ann.I1 on the irfe-
le&ade grounds ﬁentianed in para 11 supTa. Fbr, they have
not addressed themselves to £hé only relevant guestion viz,
whether Puthencruz mherérthe applicant's spouse haé been
allotted acCOmmaaatioﬁ Sy(FACT is in the same station as

'tﬁa station where the applicant has hér place oFlduty, before
and after the issue ofbtﬁe Oﬂ,daféd 18.2.88 (Exbt. R1-=F).
22, For the foregoing reasons, the clarification given
at.Exbt. R1—D(2nput’be considered to flow naturally from
avproper interpretation of para 3 and para 5 of the HRA

L order and, therefore, the giestion of its having any
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retrospective effect does not arise.
23, In this view of the matter, the clarification
- ‘given in Bxbt. R1-D hés necessarily to be'taken as a
' . : ' the fact
new decision of the Govt. of India, primarily betause of /
that it is not in consonance with some of the provisions
‘contained in para 3 of the HRA order as pointed out in
- . houever i
para17 supra. 1 am/of the view that Government is fully
entitled to clarify and decide the circumstances & when
HRA can be denied on the grounds mentioned in para 5(c)
’ independently of the provisions of para 3 of the Order,
(iii%%_ The competence of the Government to issue such
clarification cannot be questioned. Exbt. R1-D memo is

R It is an amendment because
not a clarificatory memorandum./ it is a new decision,
not necessarily flowing from the other provisions of the
HRA order and therefore it will have only prospective
effect. The circumstances in which disentitlement to
receive HRA arise will be governed by the provisions of
that OM (i.e. Exbt. R1-D) uith effect from the date of
its issue.
24, The applicant has contended that the HRA is a
compensatory aﬂlouance and has to beitreated as pay and,
therefore, cannot be withdrawn arbitrarily by the respon=
dents. UWhat the respondents have done is only to stipulate

‘

‘certdin neuw conditidns‘under uhiéh HRA will be disallowed
to an applicant, if His_spouée'has b;en aliotted'QOVBrnment
accommod ation in the 'same station!, as interpreted by
them in Eth. R1=D. -Thay'éreifdlly competent to do this,
\Hence, this argument has no force,

25. Having considered the provisions of para 3 eand



=26
para 5(c) of the HRA Order, 1 may now state my conclu-
sions)Uhich are reieﬁant for tbe disposal éf this appli-
cation and which flow from that Order only and not by
the application of 'the clérification given in Exbt. R1-D.
- _ . and clauses: ’
References to paras and clauses are Fo paras/of the HRA
Order unless, otheruise, sfatéd:
(i) Tﬁg éccommodation'allotted to the spouse of
a person claiming HRA undervpafa 3 uill,bé said to be in
the"séﬁe station' For.the purpose of disentitlement
to HRA under ﬁara 5(c)(iii), if such allotment is in
the station where{that person has his place of duty,
Herver, if the HRA claim is under para 3(b)(ii), such
‘allotment should be in the qualified city within uhichv
fhat person hés to resides éut of neéeésity;
(ii) A person Qho claims HRA under Clarifiéation (2)

given below pafa S)extending HRA to an Urban Agglome-

ration

,will be disentitled to such HRA under para 5(&)(iiDt

if his spouse has been aliotted'a house within the limits
of that Urban Agglomeration,

(iii) The allotment of accommodation to the spouse
of a2 HRA claimant in thé locality described in clause (iii)
~of an. 0.M., issued under paré S(b)-aextendrng HRA to
the persons having their piace of duty in that locality
in tﬁe establish@énts mentioned in fhat claUSee—Qill be
in‘the 'same station' and thus disentitle that claimant
fram receiving HRA, only if the QRA is claimed‘under

para 3(b)(iii). 1t is further clarified that the allot-

ment. of accommodation in such locality to the spouse of
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the claimant will not be in the 'same station' for.
purposes of disentitlement under para 5(0)(iii);

if the HRA claim is made under a provision other than
under haraHS(b)(iii>;

(iv) In the instant case, as the appiicantvhas
her place of duty in the Cochin Urban Agglomeratibn(CUA)
and as Puthencruz where her spbuse has been allotted
accommodation is not part of the CUA, it is not thé
'same sfaﬁion' for purpose of(@iseétitlement uﬁdéf
para 5(c)(iii). This conclusion stands unchanged even

the '
after the issue of %E_D.M. dated 18.2.88‘(Exbt. R1=F)
under para 3(b)(iii) in ieépect of Puthencruz. |
~ HRA is | |

" () £ granted by execgtiue instructions dated
27.11.65 as amended from time to time., The C.M, dated
.20;12.89'(Exbt; R1-Dj is not a clarification but is
_ realiy an amendment_incorporating a new decision as to
houw fhe expression 'same station! qccqrriﬁg in para

5(c)(iii) is to be écnsﬁrﬁed to decide wheﬁ disentitle-
m;n; ari;es on th;tvgroﬁnd; Exbt.4R1-D is therefore
effective only from the date of its iésua i.e. 20.12.89.
“. . (vi) Uith the issue of Exbt, 'R1-D-.amendment,
the Coﬁblusions‘rééched.ih itém (iii) and (iv) ébcye;
will stand modified. From 20.12.89 the allotment of
4accommodation to the spopse‘of a claimant in a locality

in respect of which an Q.M. is issued under para

3(b)(iii) with reference to a qualified city, will be

\]
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the 'same station! Fér pufposes of disentitlement of
HRA under para 5(5)(iii),-not only if theiclaim is’
under para S(b)(iii), but:also,ir it is under para )
on the ground that thé claimant's place.of duty is

in the qualified city with reference to which the
aforesaid .M. under péra 3(5)(111) has been issued

under : :

or, Y para 3(1)(a))on the ground -that the claimant's
plgce of dﬁty is in any of the places contiguous to
the said qualified city br)ugder clarification (2)
below para 3)on the ground that the claimant's'placa
of duty is in the Urban Agglomeration in which the
said qualified city is included. Hence, Puthencruz
\Panchayat’uhicﬁ Fulfi;é thié condition, will be in

the 'same station! as Cochin Cofporation as well as

the CUA, for purposes of diéentitlement to HRA under

para 5(c)(iii) ‘with effect from 20.,12.89, The

"

applicant can thus be disentitled to HRA if an appro-
priate order is issued g in this behalf by the
. respondents,

26. For the aforesaid reasons)the impugned orders .
ofvthe 1st respondent dated 3;4;89 and 12.4.89I(Ann. 1
and Ann.,II respectively) are‘QUashed. It is clarified
-that ‘this order will not prevent the respondents from
taking‘any action to terminate the applicant's entitle-~
ment to receive HRA, if so advised, in -accordance with
law and in the light of this order,

27; ~ The application is disposed of és above. In the
circumstances, there Qill Ee'no ordef as to costs, |

L@V%Q/W-P"

~{N.V.Krishnan)
Administrative Member
B.11.1990



SHRI N. DHARMADAN, JUDICIAL MEMBER

I have gone through the judgment written by my
learned brother. But, I think, since this matter is
fully covered by our earlier judgment it is difficult
for ﬁé to agree with the view taken by my learned
brothere
2 This is a simple case in which the applicant, who
is wofking as a Technical Officer (T-8) in Central
Institute of Fisheries Technology, Coéhin, and residing
along with he; husband, in the quarters grantéd to him
under the provisions of Allotment of Residénce Rules,
EACT, Cochin Division, appfoached this Tribunal aﬁtacking
Annexure-I order stopping the grant of HRA to her from

March, 1989 and annexure-II order seeking recovery.?f:the

amount already received by her as HRA from September,

1975 after furnishing certificate in Annexure-II form,

a copy of which is produced as Exte. R-1A, stating that

‘she was incurring some expenditure towards rent and

her hﬁsband has not been allotted accommddation at the

same statione

3. It is an admitted fact thatithe applicant is
sharing the residential,accommodétion granted to her

husband working in FACT, under the Allotment of Residence

Rui@s,Aof FACT, a Government of India Undertaking at a
place called Puthenkurisu, which is cont:guous to Cochin

citye S0 according to. the respondents her case comes

within para 5(c)(iii) of the Government of India Notifi-
cation of HRA which is extracted for reference:

“5(c) A Government servant shall not be entitled

to hourse rent allowance if -
X - o b4 B X

(1ii) his wife/her husband has been allotted
accommodation at the same station by the Central
Government, an autonomous public undertaking or
semi-Government organisation such as Mun1c1pa11ty,
Port Trust, etc. whether he/she resides in that
accommodation or he/she resides separately in

' accommodatlon rented by hlm/her.“

+
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4. The contention raised by the appiicant is "The
quarters of the hushand of the applicant in FACT situate
in the area ovaadavode, Puthenkurisu PanchAYat, 25 KM
aﬁay from Cochiﬁ," and "since the husband of the applicant
does not have residential bﬁilding withinba radius of |

8 KM from the concern, he has been grénted quarters
(accommodation) by FACT under the provisions of Allotment

of Residence Rules, FACT, Cochin Division."™ S0 the

allotted accommodation to her husband is not "at'the

same._station” to deny her the benefit of HRA.
Se The decision'in this case depends on the inter-

pretation of the term 'same station' in para 5°'c)(iii)
of HRA notificatione. 1In order to understand this term,
it i1s necessary to read para 3(a) and (b) of HRA
notification. |

6 The territorial limits of the locality within

which the orders pertaining HRA shall apply, are mentioned

in clauses (i) and (ii) of para 3(a) of the relevant

order. They read as followss

"3.(a)(i): The limits of the_ locality within
which these orders apply shall be those of the
named municipality, or copporation and shall
include such of the suburban municipalities,
notified areas or cantonments a&s are contiguous
to the named municipality or corporation or other
areas as the Central Government may from time to
time, notify.® _

(ii) The orders contained will automatically

. apply/cease to apply to areas which may be

_included within/excluded from the limits of the
named municipality or corporation by the State
Government concerned, from the date of such
inclusion/exclusione. : '

y while para 3(a) deals with the places to which
HRA is applicable, para 3{(b) mentions about the persons,
with reference to their place of duty (vize. the

Government servants and the staff), to whom the provigions

of HRA are applicable. The relevant portions of para

3{b) read as follows:
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"3(b) (i) A Government Servant whose place of duty
falls within the qualifying limits of a city shall
be eligible for both the compensatory (city)
and house rent allowances, irrespective of

- whether his place of residence is within such
limits or outsidee. : ‘

(b) (ii): Government servants whoOse place of duty
is in the proximity of a qualified city, and who,
of necessity have to reside within the city, may
be granted the compensatory (city) - and house rent
allowances admissible in that cityVees..e?

(b) (iii)s Stéff working in aerodromes, meteorological
observatories, wireles$ stations and other Central

Government establishments within a distance of 8 KMs
from the periphéry of the municipal limits of a '
qualified city will be allowed house rent allowance
at the rates admissible in that city even though
they may not be residing within those municipal
limits, provided that -

- (1) there is no other suburban municpality,
notified area or catonment within the
8 KMs limit; and
(2) it is certified by the Collector/Deputy
Commissioner having jurisdiction over the
area that the place is generally dependent
for its essential supplies, e«g.,

foodgrains, milk, vegetables, fuel, etc.,
on the qualified citye.

Such a_certifiCate will remain valid for a period
of three years éfter which a fresh cértificéte will be
reguired.” |
8. Under para 3(b)(i) any ‘Government -servant’ whose

- place of duty falls within the 'Qualifji§§ limits 6f

city' is eligible for HRA irrespective of whether ‘his

place of residence is within such limits or outside.'

According to me since the applicant is residing in a

place outside the notified city of Cochin but cdntiguous
to it. her case comes within the provisions of para 3(b) (i)
and theiqgestion.whether she ié Qisqqalified to get HRA
under para~5(c)(iii} on account ofther sharing the
accommodation allotted to her husband at Ambalamedu as

indicated above will:definitely depend upon the interpre-

tation of the term 'same station’.



te

-30 -

9. The above provision in para 3(b) (i) if read along

with para 3(3)(i), the meaning of the expression ‘same
station' in para 5(c)(iii) becomes crystal clear. A

proper construction of the sub paras in the light of the

general knowledge and’information of the people of the
locality about the notified cities and the nearby areas
which are contiguous to such cities, woﬁld import the
idea thaf an area or place which is geographically
contiguous to a notified city will alss be part of the
locality where HRA becomes applicablevunder para 3(a) (i)

without specific notification. ' Even without any clarifi-
cation or further explanatidon in this behalf the above
meaning is discerhible from the provisions itself. But
the respondents(have‘produced Annexure R-1D an d.M. dated
20.12.89 issued by the Govt. of India as a clarification
of the ex;stlng provision in HRA. It reads as followss:

"The undersigned is directed to invite a reference
to para 5(0??111) of this Ministry's 0.M. No.
Fe2(37)/E.II(B)/64 dated 27.11.1965 as amended
from time to time and to say that references have
been received in this Ministry seeking clarifications
about the interpretation of the phrase ‘'same
st8tion, occurring in the above mentioned para. The
matter has been considered and the President is
pleased to decide that the pharase ‘'same station’

' occurring in para 5(c)(iii) of this Ministry's
0.M. dated 27.11.65 includes all places which are
treated as contiguous to the qualified city/town
in terms of para 3(a)(i) and those dependent on the
qualified city/town in terms of para 3(b) (ii) and

'3(b) (1ii) of the aforesaid 0.M. dated 27.11¢1965
and also those places which are included in the
Urban Agglomeration of a qualified citye."

This is oniy a clarification issued by the Government

of India when letters were received from various quarters
seeking "clarifications about the interpretation of the
phrase 'éame station.' occurring in para 5(c)(iii)." it
takes effect from the date Of the original notification
of HRA. In fact the Central Administrative Tribunalvin'
Biraja Prasad Misra VS. Union of India and others, (1987)
4 ATC 140 held that clarlflcations " can be applied even

to cases ar151ng prior to 1ssue of the clarlflcatlonf’
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10. ‘Recently, we the same bench, have considered the

Scope arid ambit of the term 'samevéﬁaﬁion' in para 5(c)(iii)
in Q.A. 236/89 and held as follows without even considering

Ann. R-1D or any other explanation:

"Ordinarily, the HRA is applicable within the limits
of the classified cities only, vide para 1 of the
Order, as the intention is to apply this facility
to cities not smaller than Class 'C®' cities.
However, para 3(a) (i) of the Order extends the
applicability to the areas contiguous to the
classified cities. It is provided that HRA applies
within the limits of the 'locality' defined therein.
It states that in addition to the classified
city, HRA will be applicable to the suburban
Municipality, notified areas or cantonments which
are contiguous to the classified citye. A proper
construction of this sub=para suggests that no:
notification is needed for this purpese, except to
publicise for general knowledge and information

of all concerned, which are such contiguous arease.
In addition, HRA can be made applicable to other
areas as may be notified by the Government (i.e.,
other than the contiguous suburban municipalities,
notified areas or cantonments) like Panchayats.
As the entire area so defined has to be a ‘'locacity!’
it:is obvious that such other areas should also be
contiguous to the classified citye. In other

words, the 'locality' where HRA becoOmes appllcable
under para 3(a)(i) is one geOgraphlcally
contiguous entity, even though it may, in addition
to the classified city, consist of more than one
town or village or Municipality or Panchayat as
understood in the law relating to the revenue
administration or local government admlnlstratlon
respectively.®

We have also distinguished the judgment in 0.A.K.127/88 and
held as follbws:‘

"In our view, the expression "same station® in
para 5(c¢)(iii) of the order referring to the location

of the spouse's accommodation covers all areas
and locationse. That clause will make sense even
without -the addition of the words like "“same
station” including contiguous stations or such
stations as are notified for the purpose of

clause 3{(a) (i)™ mentioned in para 4 of that
judgment. For, even without any such qualification,
the reference to the accommodation in that clause
is a reference to that accommodation whereever
located=~ie, whether it is located in thetclassified
city or in any part of an urban agglomeration
relatable to the classified city .or to any extended
area or area notified under para 3(a)(i).”

11. This Tribunal has taken the view in O.A. 236/89 that
even without any specific notification the limits of the

*locality' to which the orders pertaining to the grant of
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HRA will apply if that area is generally understood to
be a p;ace geographically contiguéus to a notifiedtpity.
Cne geographically conpiguous eﬁtity consists:0of more
than one town ot village or-Municibality or Panchayat'énd
HRA becomes applicable‘to that entity. According to -the.
respondents Puthenkurué is at Ambalamedu as pef'the
statements in the counter affidavit. They say that both
Ambalamedu (Annexure R=1C) and Puthenkurus (Annexe R-1E)
come under Cochin B-2 class dity for the pufpose of
regulating payment of HRA. This statement of the
respondents has nét beén_denied.or éontroverted by the
épplicant.. Hence it is a place geographically contiguous
to Cochin Citye. Thefefore, the place where the applicant
is residing is within the'same'station"as explained =
by this Tribunal in 0.A. 236/89.

-+ 12+ - The applicant;s claim for HﬁA can be negatived oﬂ
another grbund as well. it is stated in the counter
affidévit that the applicént produced certificates as

provided in Annexure-II in the form in Annexure R-1A

-,

stating that she is incurring expenditure towards payment

yof rent and her husband had nét been allotted any
accommodation in the same station. This appéars to be
t‘no’c correcte. in fact according to the respondents, the
ébplicaht héd misled them . and received HRA from September,
“1975. It indicates that there is suppréssion of,ﬁhe
real facts which disentitles the reliefs by the‘applicant.
The real facts werg‘known to the :éspondents only at a
léter stage when they hade enquiries in connection with
medical claims of the applicant and they found that the
statements in the certificate are false. The applicant

had supprressed the real facts and received HRA from the‘

. respondents for a long period. She had not appraoched
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the Tribunal with clean hands. The claim of the

applicant is not commentable. She had not fairly stated

9 .
the correct facts in the certificates produced inAform
referred to in Annexure Lk-1A. SO she is not entitled to
retain the amounts alréady received in this manner and

her objection to the recovery of the amount already received

as HRA from 1975 cannot be allowed.
13. Having regard to the facts of the case a more

important aspect to be considered in connection with the
grant of HRA is whether the claim for HRA can be sustained
in the light of the object and purpose for the grant of
HRA. Admittedly HRA is & compensatory allowarice to be
paid to Government servants. The very object and puppoée
‘of the HRA is to grant_the'house rent allowance oﬁly,to
deserviﬁg people who genuinely require_residential
facilitiés for the discharge of their official duties and
that they_a;ebéompelled to spent money by way of rent.
Persons like the applicant, who has the facility of free
accommodation by sharing the residential gquarters g:antéd
by a Government of‘India undertaking to the relativg or
colleques in a place contiguous to the notifiéd city
where such persons are working are not legally entitled

- to HRA. The applicant is not compelled to spent any
amount towards HRA as claimed by her. There is no
‘materials to prove that she is spending any amount
towards the payment—of rent. On the other hand, the
respondents after enquiry came to the definite conclusion

that the applicant is not at all incurring any expenditure
in connection with the payment of rent or contribution

towards rent. The rent is being recovered from the salary

Y- .
of her husbande~ The claim for HRA made by the applicant
s

under these circumstances is oOpposed to the very object
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of the grant of HRA and it cannot be sustained and it

would ke a mi%use of the provisions in case ;t is grapted
to the applicant. In order to prevent such misuse and to
protect the public interest, p3ra 8 of the HRA Notification
insists the production of Certificate in Annexure-II as a

condition precedent for drawal of the HRA. Clause 8(4)

reads as follqws:

"Every GOvernment servant shall furnish along with
his first claim for house rent allowance a certiz& . . =
ficate in the Form given in Annexure-~II.®

' As stated above the applicant had produced certificates

" with incorrect details and received HRA from 1975 onwards,
in this view of the matter it is unnecessary to consider
all the othérhargumeﬁts‘édv@nced by the learned counsel
~on both sides.

14, I am of the view that the impugned orders at
to be o , .
Annexure-I and II are/held valid and the application is to be
and I do.so,™ : L
dismissed/ There will be no order as to costs.

(N. Dharmadan)
Judicial Member

B411.1990
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URDER OF THE BENCH

g

1) * As we have not been able to deliQer a
uRanimous order, we direct the Registry to make a
reference to the Hon'ble Chairman, Centrél Admini-
strative Tribunal under se;tion 26 of the Admipi-
strative Tribunals Act 1985 to enable him to take
'appropriate action thereunder, The\poiﬁts of diffe=-
redcg between us are in respect of our answers to
the following questions:

= | |
(a) 1s the 0.M.N0.21011/13/89~-E£.11(B) dated -

20th December 1989 (Exbt. R1-D) a mere
“tlarification of the HRA order or is it an
amendment to para 5(c)(iii) thereof incor-

porating a new decision?’

(b) On the facts and in the circumstances of

the case, is the applicant disentitled toc--

HRA under the provisions of para 5(c)(iii)
of the HRA order on the ground that the
accommodation allotted to her husband in

- Puthencruz by FACT is in the 'same

w——

étation', and if so from what date?
2) The reference be made after issuing copies of

gur respective orders and ‘this order to. the parties,

s o (1 4
(N.Dharmadan) , (N.V.Krishnan)
Judicial Member Administrative Member

8.11.1990
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To be-circulated to all Benches of ‘the Tribunal? W~ -
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“*“JUDSGEMENT_»
(By Hon'ble Mr., P.K. Kartha, Vice-Chairman)

The applicant, who is‘presently working aslTechpioal
Officer in the Central Institute of Fisheries ;‘echnolo.gy
under thé Indien Council of Agricultural Research, is
aggrieved by the'oecision of the'réspondents to disentitle'
_her f??m.getting House gent Allowance (HRAI on the ground'
thst sLe is staying at FACT Cochin Division Quarters,
A@balamedu, allotted to her husband. She has also celled.
in‘question their decision to recover the amounts drawn

~ by her toWQrds H.ﬁ.A, fromséeptember,‘1975.to-datéﬁzi§2

g

...'..2..,
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impugned orders ‘at Annexures 1 and é)

2. The application was admitted on 19.4.1989. On
20.4;1989, the Tribunal paséed an ad interim order
stayingAthe 6peration of the i@pugned orderslat‘Annexures
1 andrz. By virtue of the interim ordgr, House Rent is

being paid to her every month and no recovery is being

~effected from her saléry.

3. The application came up for hearing before a

'Diviéion Bench consisting of Hon'ble Shri N.V. Krishnan,

Administrative Member, and Hon'ble Shri N, Dharmadan,
Judicial Member. They have written separate and dissenting
judgements on 8.11,1990 and have referred the following

points of difference under Section 26 of the Administrativé

~ Tribunals Act, 1985 to the Hori'ble Chairman:-

(a) Is the O.M. No.21011/13/89-E.II(B) dated
20th Decembef 1989 (Exbt; R1-D) a mere
élarification of the HRA order or is it
an amendment to para;S(c) (1ii) thereof
in¢§rp§fating a new'deciéion?;

(b). On the facts and in'the circumstances of
the case, is the applicant disentitled to
HRA under the provisions of para.5(c) (iii)
of the HRA order on the ground that the |
accommodation allotted to her husband in .-
Puthencruz b§ FACT is in the 'same‘station',

and if so, from what date? . -

O~

0009’03001



4., While'Hon'bie Shri Krishnan has come to the
conclusion that the impugnedAorders are not 1eg§lly
sustai;able and are to be quashed, he haé clarified
'thaﬁ the respondgnts are not preventea from taking any
action to terminate the applicant's entitlement to
receive H.R.A., if so gdvised, in accordance with law
aﬁd in the light of‘the'observaﬁions contained in his
judgement. IHOn'ble_Shri Dharmadan has, however, come
- to the conclusioh that the.impugned orders are to be
held valid and that the application is liable to be
dismisséd. | .
S. i'have carefully goneithrough the referenée order
dated 8.11.1990 and the records of the case and have heard
the 1earnea counsel fcrxboth the pafties. ,
o o | o : Q.
éWhat is " 6. At the outset, %t is necessary to state precisgly as to/
vthe concept of House‘Rent Allowance'being paid to Govern-
ment ser#antﬁ; Pay Commissidné'set qp by the Central’
Government had occasion to consider the.matter. Compensatory
Alldwance'and housing subsidy are separate categories of the
terms 6f ser&ice édnditions. As regards H.R.A., the 3econd
APay Commission has op#erVed as under:-

X ' ' “The rent concessions dealt with here
.are of two kinds: (i) provision of rent free
quarters, or grant of a house rent allowance
in lieu thereof; and (ii) grant of a house
rent allowance in certain classes of cities
to compensate the employees concerned for the
- specially high rents that have to be paid in
those cities. The former is allowed only to
such staff as areé required to reside on the
premises where they have to work, and is thus

QA

.oooo4‘o.'
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intended to be a facility necessary to
enable an employee to discharge his
duties. In some cases, it is a supple-
~ment to pay, or substitute for special

pay etc., which would have been granted
but for the existing of that concession.
In either case, it is not related to the
expensiveness of a locality. The latter, g
on the other hand, is a compensatory or a

' sort of a dearness allowance, intended to

' " cover not the high cost of living as a
whole but the prevailing high cost of
residential -accommodation; and it has no _
relationship to the nature of an employee's

- duties.” _ ‘
(Cited in the Management of
Indian 0il Corporation Ltd.
Vs. its Workmen, AIR 1975 3C,
1856 at 1862).
T Thus, the Pay Commission has treated H.R.A. as a

concession. So is the case‘with Compensétory Allowances
(City Cdmpensatory Allowancei beihg paid to Governéentv'
éservaﬁts, H.R.A. being in the nature of a concession
and no£.a legal right bestowed'upon a Government servant, -
it has tg be construed strictly and not liberally.
' . : . : —

8. The general rules a@d orders governing the grant

of H.R.A. and C.C.A. are‘céntained‘in thevoffice memoranda’
issued by the/Government frémt;me to time ?whiéhﬁhavex; 
beén reproduced ihvSwamy's Compiiétién of F.R.,3.R., Part
V, H.R.A. and C.C.A. by P, Muﬁhﬁswamy.

9. The areas where H.R.A. is admissible have been

mentioned in para.3 of O.M. dated 27.11.1965 as amended

 from time to time. Para.4, inter alia, provides in
, . \ ,

ooccos.o,'



substance that those occupying Government accommodation,

are not éligible for H.R.A., Para,5 deals with the

conditions for drawal of H.R.A. Para.5(c) (iii),which

is relevant in the present context, reads as under:-

"5(c): A Govermment servant shall not be
entitled to House Rent Allowance if - ‘

* o 0 ‘..............‘.......O...‘....‘..

(iii) his wife/her husband has been allotted

accommodation at the same station by
the Central Government, State Government, e
an autonomous public undertaking or semi- ¢ .
Government organisation such as sthe oy
municipality, Port Trust, etc., whether
he/she resides in that accommodation or

- he/she resides separately 1n accommodation
rented'“‘by him/her,"

10. Para.8 provides, inter alia,_thét_evefy Government

ﬂsérvany%hall furnish, along with his first claim for .
‘HOuse Rént Allowance; a certificate in the form given

in Annexure-II, In the said certificate, the Government

 servant has to certify, inter alia, whether or not her husband

has been allotted accommodationvat'the same station by the
Central/State Government/autonomous'public undertaking or

semi-Government organisations such as municipality, Port

’Trust, étc., or that she is incurring some expenditure on .

- rent or contributing towards rent.

11. In the instant case, the applicant has throughout

been residing since 1975 in the accommodation provided to

her husband by FACT, in which he is an employee. The
husband is paying standard rent to FACT for the said
accommodation and the same is deducted from his salary

S b

00000600,
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everf_month. The FACT quarter, where they are living
together,is situated about 25 kms. §Qay from‘thé office
where thevapplicant is workinge.

12, The question érises wheﬁher.the accommodétion

‘allotted to her husband is"at the same station'. If

the answer is in the affirmative, she will be disentitled
from‘claimiﬁg House Rent AIIOWanceiseparately in view of
the‘provisions of para.5 (c) (1ii). She would be disentitled
to H.R.A. whether or not she resides in that accommodation
and even if sﬁe resides separately in accommodation rented
by her. The underlying pufpose appears to be that the

husband and wife are to be treated, at least for the purpose
. \ * ]

 of the claim for H.R.A., as one legal entity.

13. It will be noticed that the expression 'at the
same station' in para.5 (€) (iii) is somewhat vague and
has been the subject matter of further clarifications

and elucidations by the Government subsequently.

14. Para.3 (b) (iii) provides, inter alia, that staff

WOrking in Central Government establishments within a

. distance of 8 kms. from the periphery of the municipal

‘1limits of a qualified city will be allowed House Rent
Allowance at the rates admissible in that city even though

they may not be residing within those municipal limits,

QA

000000700,

t



provided that =
(i)  ‘there is no other Subufban'muniéipalitf,
notified area or‘cantonmept within the.
8’kms; 1imi£; and
(ii) it is certified by the Collector/Deputy AT
‘Cqmmissioner having jurisdictidn over the
area that the place is genérally dependant
for its essehtial éupplies, e.g., foodgrains,
milk, vegetablés, fuel,.etc., on fhe qualified
éity. | |
The;e are two notes and thrée clarifi?ations under ﬁéra.3;'

Clarification 1 states that it has been decided that the

benefit of the concession of House Rent Allowance under

para.3 (b) (iii) may be extended to the employees working

.in a plaCe which though a town pénchayat, is generally

dépendantxfor its essential supplies on a qualified city
and is within 8 kms. limit of the periphery of the qualified

city. Clarification 2 states, inter alia, that it has been

decidea that'H,RfA. will also be payable to_the‘Central
Governmént'empLoyegs within the area of the Urban agglome-
ration of classified city at the rates admissible in the
classified ¢ity. The afofesaid'clarifications were iséued
by Governmént of India,‘Ministry of Fipance 0.M. dated -

26.10.1977. O

- 0-0008001
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15. On 3.3.1984, the P & T Department issued a

-

circular letter :egarding the'grant of H.R.A. to the.

_P & T staff posted at places near Cochin.' Iﬁ ﬁas been,
inter alisa, stated‘in the said letter that Ambalamedu
situated near Cochin-B II Class city, fulfilsthe -
.conditions prescribed iﬁ~paré.3 (b) (iii); Acqofdingly,
it was decidéd that ? & f-émbloyees having their place
of duty in Ambélamedg, été., may be granted H.R.A. at
the same rate as éppfopriéte to those~Centfal.GOVefnment
employees posted within the classified city of Coc‘:hvin,
subject to the fulfilmeﬁt of thé-eonditions laid down
in thé'Ministrj of finahce;o.ﬁ.'datéd 27.11.i§65.
16.- On 18.2.1988; the Ministry éf‘éinanCe (ﬁepartment-
- of Expenditure) has issued O:M, No.llOéB/Z/E.II(é)/g8v
.to all'ﬁinisﬁries/deparﬁments of‘éhe Government of India
on the subject of payment of H.R:A. It has been statéd
'iﬁ_the said»O.M; that Puthancruz near Cophin in Kerala,'
fulfilé‘the COnditith prescribed in para.3 () (iii) of
O.M.‘daﬁed 27.11.1965, and'tﬁat the Pfesideﬁﬁ has deéided
that the Central Govérnﬁent sefvants-having their places
of duty in Puthancruz, méy be grénted Héusé Rent.Allowances
_ét the same rafé asAis appropriate té thése posted within
the classifiedltown.of éochin suﬁject £§ fulfilmént of
the conditioné laid dﬁwn inuthe'Office Memofandumldated

/ O~

.o_o.ogoo'
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-27.11.1965, These orders will, however, be valid
from 1st October, 1987.

‘17. Difficulty had been experienced in various

quarters in regard to the interpretation of the phrase .
"at the same station" occuring in para.S{c) (iii) and

clarifications had been sought from the Ministry of

. Finance in this regard. In view of this, the Government

of India,.Ministry.of Financé issued'their b.M.»No,
21611/13/89-E.II(B) dated 20th;December, 1989.‘ It is
sﬁaﬁed‘in the said O;M.'tﬁét referéncés had been
receiyed in,tbe Ministrf of F{nance seekipg clarifica-
tions about the intérpretation of the phrase "same
sﬁation" oécuringlin-para. 5(c5_(iii). The ﬁatter
had been considefed and the President decidéd that ‘the
phﬁaée;“same statiOn"vincludes all places\ﬁhich are
coﬁtiguéus to the qualified City/townwin terms of'
§§£a.3'(é) (i) and those dependaht on the qﬁalifiéd
city/town iﬁ terms’of.pa;a.3;(bj_(ii) and 3 () (iii)

of the O.M. déted 27.11.1965‘and also those places

which,ére included in the Urban agglomeration of the

AV

unalified citye. |

i8. Thus, the Government of India in the Ministry of
Finance for the first time on 18th February, 1988,
clarified and decided that the Central GoVernment

employees having their places of duty in Puthancruz, may

Q—

‘. o‘oo100 0"



be grant the ground that it is near
.s the conditions prescribed in

para.3(b§’(iii) of PeM. dated 27.11.1965. Again,
‘S g
the Govemnment»of Ihdia in the Ministry of Finance,

A {

for the first«teme on 20th December, 1989, clarified

e

- ;
L

the meaning of the expressioh "same station" occuring
in the 0.M. dated 27.11.1965, so as to bring within its

ambit those places which are treated as coﬁtiguqus to

<

the qualified city/town in terms of para.3(a) (i) and

.

those dependent on the qualified city/town in terms of

para.3 (b) (ii) and 3 (o) (1ii) and those which are included

in the Urban aggiomeration of the qualified eity. In
case the meaning of the expression "the saﬁe station®
were clear, no occasion for such clarifications and
decision weuld have arisen.

19.A in the instant case, the applicant has been
drawing H.R.A, after furnishing agcertificete in the

X prescrlbed form peri Q%IY. The respondents paid to
e, \\ 7 o
D

\\
\iher H.R.A. all these years W1thout any pre-conditions

N

OrIQPﬁﬁiﬁ%hations. She was not put to notice before

the passing o

: the impugned or&ers dated 3.4.1989 and

N

P v was S~
12.4.1989 thaﬁ in case she ZQ found to be not entitled

to the same A 5./ 3ter déte, it was liable to be recovered

20.

;Ethe facts and circumstwnces mentioned above,
4 ¥
bOtVWﬁérties proceeded in the matter as if the payment
p bas been made and recelved in accordance with rules.

/
WheQ ‘the Government of India, Ministry of Finance

" came out with their clarification on 20th December,

Qv

...011.’
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11989, 777 it became clear to the respondents that

the applicant 'is not entitled to House Rent Allowance
as the accommodation allotted to her husband is at

- v .
the same station”within the meaning of para.5 (¢) (iii)

‘of the 0.M. dated 27.11.1965.

21, In ﬁhe above view of the matter, I am of the
opinion that the applicant is not entitled to H.R.A.
w.e;f.‘20.12.1989, when the Minisﬁry of Finance issued
their 0.M. mentioned.above. In case she has béen paid

House Rent Allowance after the said date, the respondents

. will 'be within their right to recover thée same from her

in easy instalments.
22. At the same time;, I hold that the proposed

recovery of excess payment of H.R.A. to the applicant

 for the period from 1975 to 20.12.1989, is not sustainable

in law or equity. In A.é.‘Sangwan Vs. Union of India,
1981 SCC‘(L&S) 378 at 380, the Supreme Court has ¢
dbse;véd thatvié the absence of any statutory ruies,
poiicy decisions.can be cﬁanged by Government at any . -
time and a néw policy can be laid down provided it is

not arbitrary and capricious. It was observéd that

"whatever policy is made, should be done fairly and |

.

made known to those concerned." (emphasis added).

The noneentitlement to H.R.A. was made known to the
: Qo~ o ‘ *

.....12..'



applicanﬁ only when the Ministry of ?inance issued
their Office Memorandum on 20.12.1989.

‘23. In Munidipaliéoard, Pratapgarh and Another

Vse Maheﬁdra Singh Chawlé‘& Others, 1983 (1) SLJ 446
at‘444, the Suprémé.Cburt has observed that éWhilé
‘adminiSteripg law, it is to be fempéred‘with equity

and ‘if the equitable situation demands after setting '

right the legal formulations not to take it to the

logical end, this Court would be failing in its duty
if it does not notice equitable considerations and
mould the final order in cexercise of its = extraordinary N
jurisdiction”. : : “
24, - ,Equitable'cohsiderations would come into play
when the respondents seek to recover a huge amount of
money from the applicant for a period when they themselves -
o eiboily' correct % : . N
‘were uncertain /. the/legal position. Accordingly, my :Q
answers to the qﬁestionﬁ’referred to by the Division e
o : Ex
Bench are as followsi- »
_ oy
(1)  O0.M. No.21011/13/89-E.(II) (B) dated o
20th December, 1989 (Exhibit R-1D) is o

not a mere clarification of the H.R.A.
order. The expression "at the same station"
occuring in para. S(c) (iii) of 0.M. dated

27.11.1965 was susceptible of different
X ’ ' ‘

.000.13..’ '
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inﬁerpfetations and had been the subject
. matter of, subsequent clarifications. The
0.M. dated 20th Decembef, 1989 has to be
 indicating %~ ' .
viewed as/a change in the policy of the
Government, thus_constitgting a new décision.
(1i) 1In the facts énd éircumstances of the case,
the applicant is diseﬁtitled to H.R.A. under
thé proy;sions at‘para.S(c) (iii) of the
H.R.A. order on the ground ﬁhat the»v_
accommédation allotted to her'husband in
Puthancruz by FACT is in the same station.
This disentitlement arises only from 20th -
December, 1989, when the chaége in policy
:and the decision of the Govermment was made
knowﬁ'té all concerned_bj the Office Memo=-
raﬁdum issﬁed by the Governhent. For the
' perioa ﬁrior £o_th§ issue of the said
.memorandﬁm, any H.ﬁ.A.'paid to the applicant —~
of received by her, is not iiable to recévery
in law or‘equity for the reasons mentioned
above, |
25. The Division Bench may pass appropriate orders
in’thé light of the aforesaid aﬁswers and observations. .
= k
TRl

(P.K. Kartha)
Vice=Chairman (Judl.)
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In vieuw of the difference‘of opinimn, the mattér

ués réferred to the.Hoh'ble Chéirmaﬁ, Central Adminiétrative

Tribunal under section 26 of the Administrétiﬂe Tribunals’
. _Act‘ .Subgequently, the Hoﬁ'bie Shri P.K,Kartha, Uice
'Chairman,has answered. the peferéhce by Eis decision G%ted 
29,11.90.
2. In the light of his judgement, the appliéatign
.isldloueé and thé‘impugned orders déted-S.d.SQ (Ann.I}
éld 1?,4.89 (Anh.II) are QUaéhed; If is also made clear

K]
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that the applicant-is disentitled to HRA from 20th

December 1989 i,e, the date on which the Exbt. R1-D

v

‘0.M, was issued under the provisions of para 5(c)(iii)

of the HRA order. This judgement will not stand in the
way of the respondents to passnany order in accordance
with law based on the clarification ‘at £xbt. R1-D and

taking into account the observations mndeconclusions

made in the judgement of Hon'ble Shri P .K.Kartha.

(N.Dharmadan) YORLSA A . (N.V.Krishnan) :
Judicial Member . ‘ Admve. Member

7 .1 2.90



