CENTRAL ADMINISTRATIVE TRI3UNAL: ERNAKULAM BENCH

Date of decision: 09.02.1990,

-

Egpsént
Hon*ble Shri NV Krishnan, Administrative Member

UA No.234/89

MK Kuttikrishnan Nair ¢ Applicant
Us.

1 The Directar,
Central -Institute of Fisheries
Technology, Matsyapuri Post.
Willingdon Island, Cochin-682029

2 The Director Geheral
Indian Council of Agricultural
Research (ICAR),  Krishibhavan, :
Or Rajendra Prasad Road,New Delhi-1': Respondents.

fir PV fMohanan Counsel of Applicant

Mr PVM Nambiar, Sr CGSC

Counsel of Respondents
ORDER .
This application raises an interesting.issua as Zt
the contingency in which the Chiidren Educational allouwance

once sanctioned can be continued or dis—conéinuqd

/
, a ‘ .
depending on/change of the related circumstance.
2 The applicant was initially working at the Central

Institute of fisheries Technélogy at Cochin in 1966 and
later on, he was transferred to Veravai in Gujarat State

in 1980. He, however, kept his daughter at Cochin itself
for studying in the VIII Standard at the St.Mary's Convent
Girls High Schobl, Efnakulam. Buring the period of his
stay at Ueravél, he was receiving Children Educational
allowances @ Rs 50/- because he was compelled to send his
child to a school away from his places of posting.
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2.1 ’In August, 1988 he was transferred back to Cochin{
The applicant received the Children Educational allowance
till February, 89', It‘was then thaﬁ by the impugned
order dated 15.3.89 (Annexure-II) he was informed that
his ‘entitlement to reggivg é?ﬁ??gg on 30.117.88 and
hence the allowance paid during the months of Decembér,BB
January and February, 89 will be recovered from his
salary of March, 89 in one lumpsum.
2.2 The applicant made a répresentation 21.3.89
(Annexur e~111). He contended that under Clause 13 of
the Central Civil Service (Educational A851stance)

— Ovds, for Aol —
Urder 1988 {Annexure I%th is entitled to Children
;ducatlanal Allowance till the end of the academic
year and that no reccvery caﬁ be made from him. A letter
dated 10.4.89 was issued by the Senior Administrafive
Officer stating that as per clause~13 of the Qrdera,
he would have been entitled to get the alléuance had
he . been transferred from Veraval to some other place in
Kerala,other than Cochin, uhere he resides with his family.
it was also contended theréin that he was residing with
his family at Cechin and therefore, the guestion of -
granting of Children Educatianal Rllowance in the light
of Clause 11 of the é%der-éid not arise.
é.2 It is in thése circumstances that the applicant
has filed this application impugning the Annexure II and
Annexure IV oraers and seeking a direction to the Respondents

continuously '
to pay him the allouancqﬁfrom August, 88t111 the end of . the

academic year, ie, the month . t@
“L, [in wnich he was transferred from Veraval to Cochin
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May, 19897ﬁaese—ﬂ%-the end of the academic'year.
3 The Respondents haQe denied that the applicant
is entitlea to any relief. " |
31 In the reply affidavit it is cgntended that his
transfer from VeraQal to Cochin was purely temporary to
_enable him to discharge his duties as the Secretary of
taff side éf the Institute Jgint ' Council till'thé
end of his current term or until further orders.Therefore,
under Clause 15 of the G&der, the appl;cant became
eligible to draw the allowance on such ﬁemporary transfer
to Cochin,which enabled him to stay with his child F0r,
a period not exéeeding four manths. Accbrdingly; he
he has been sanctioned the allowance from August to
“November, 58. The drawal of the allowance for December, 88
and : o
jauﬁry,é.February, 89 are being recpvered.
3.2 . The reply affidav;t‘does not indicate the specific
clause dFtﬂwaé%degs under which Annexure IV reply has
been issued. I£ is, however, stated ;n the reply
affidavit that Froﬁ August, 88 he haéstayed with his
@ Place
child at Cochin, his nativq/and headquarters}alonguith
his family and as his-child is also étudying there,he is
not entitled to any Children Educational Allowance after
this period.
4 I have perused the records and heard the'counsel.
The Central Civil Service(Educatibnal Assistancej Orders, 1988
have been iSsUQd to alleviate the difficulties faced by
Gﬁvernment Se:uants when they are transferred, particularly

in respect of their children% education. B8y granting
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an allouance to the employee under certain circumstances,
the chances of dislocation of his childrenseducation

on his transfer

/are sought to be minimised by these orders. Clause-11

of the order entitles a government servant ﬁo drau

: ' only

Children Educational Allouanc%iuhen he is compelled to
send his child to a school away from the Station at

K

which he is posted,owing to the absence of. a schémé
_ K’ |

of the requisite staqdard aﬂfthat Station. Therefore,
the basic :condition is that the child has to be
separated from the parent %eg, to enable the latter to
draw such allowance.
5 The E%ders, however, providegexcepticns of two
categories when the allowance may’étill pe allowed,
tnough the conditiongprescribed in Clause 11 are not

‘ satisfied. The first circumstance§ ;s,uhen the
Government servant ceases to be in service for one
reason or the other and would, therefore, havé normally
lost. the right to recéive any allowance thereafter.
The contingencies in this regard are narréted in
Clause 6(ii) i.e., retirement, resignation, dismissal
or removal from service. Even if the above events take
place, the g%ders provided that the allowance or
reimbursement of tution fee or Hwhoétel subsidy shall
be admissible till the end of the agcademic year, in

which the event in respect of the government servant

takegsplace.

6 The second set of circumstance which is an exception
, © dofadlg

to Rule 11 referred to above is/Clause 15. Here, the

U“’ child and the parent come together for a2 short period
eed
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as for iﬂstance,’uhen the narent has availed himself

of leave or the child heas gone on vacation to his

parent or has goné on' medical treatment to his parent

or the parent is temporafily transferred to the place
where the child is studying. In all these circumstances,
the allﬁuance shall be payable for a period not exceeding
four months from the date on uwhich the child and the
parent come togéther.

7 The Respondents have considered the transfer of
the applicant from Veraval to Cochin by Annexure-V

order to be in-the nature of a temporary transfer. Hence,
they have conceded that he is enﬁétled to the éilouanCe
for four montﬁs only ending November, 88)and that the
allowance is not payable thereafter. It-is for this
reason that the Annexure II1 order has béen‘issued. The

applicant®s counsel,on the other hand, contends that

clause 13 of the Brder applies to him’as his transfer is

1
not a temporary one. Even assuming for argumenty sake

that his transfer 1is not.a temporary ohe, the question
arises uhéther the applicant will be governed by clause-13.
8 | "« Lengthy argumenfs were addressed on this

issue by the learnedvcounsel‘Fot the applicant. He

pointsvout that Rule 13, which reads as follows, is totally

.place where the child is studying.

‘'unconditional and applies elen if the transfer is to the Z e

13, If a Government Servant is transferred from
a station where there is no school of the reguisite
standard to a station where there is such a scnool
and i1f he was in receipt of the allowance at the
former station in respect of any child, he shall
remain eligible for such allowance until the close
of the academic year of the Schooul in which .his
child was studying at the time of his transfer
provided the child continues to study for that
period in that school".

. .6



-G

9 ‘Q I am not persuaded to agres with the learned
v LT
counselfin this regard. This clause 13 has to be .

/
read élong with ﬁther élauses ana the objéctive of
this 6&der has always be kept in mind. As stated above,
the objective is to give allowénce s0 long as the child
is séparated from the parent as would be svident from

clause 11(i) which reads as follows:

" 11. (1) A Government servant is eligible to
draw children?'s educational allowances when

he is compelled to send his child to a school
auay from the station at which he is posted and/
or residing owing to the absence of a school

of the requisite standard at that station®.

10 © The paramount objective of the Order is not

. ‘ also
merely to give allowance to the parent, but[to see that
the child?s education does not. suffer, because of the
transfer of the parent dhring the course of the academic
year. It is for this reason that the éllogance is
continued till the end of the academic yearéevén if
dur ing ihat period, the parent. ceasesto be in gerrnment
service due to death, dismissal etc. vide clause G(ii).
The Dﬁjective is to ehsure that the children's education
does not suffer, atleast duriné that academic year, because
of this event., It is for a similar reason that the
allowance is continued, even after the child and the parent
stayes together for a short period during the academic
year as mentidned in-Clause 15,either because the child
visité‘the parent onfvacation or for health reasons or
the parent stays . with the child on leave or 6n temporary
transfer. Therefore, the provisions of all the exceptions

in clause 6(ii) and clause 15 are rational and are

s
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consistent with the main objective of the order as enshrined

in clause 11.

17, Similarly, clausé 13 is a %urther sxceptipn to another
~ mandatory requirement of clause 11. It will be notiged

that the entitlement of the allouanﬁe arises onby due to the
ab§en§e of é school aof the requisite standard'at the statioh
where the pa;ent is posted: It may hapﬁenlthat during the
course of the academic year, the parent is tfansferred to
anotherAblace where such‘a school exists. Clause 13 pfo—
vides that even if that be so, the Children Education
Rllowance shall be continued till the end of the academic
year. The objective, obviously, is not to disturb the child
during the middle of the academic year, merely because his
parent is now posted to a place uheré a school of the ré—
quisite standaré exists. fhis policy is sound for many
reasons. It may be that though such‘a school gxists; admis~
sion hay be diffiecult or, even if admissioH is possiblé,

the syllabus may bé different or, even if the syllabus is the
same, the course covered may be d;FFerent. Hence, pro=
visions have been made to enable the chiild to continue
further at the same school for the full agademic year, des~

pite changes in the place of posting of his parent.

12; The question then arises whether, when the parent

is transferred back to t he same station where his child:

is stydying, he i; entitled to kRexzamp claim the allowance
till the e&d of the academic yéar under clause 13? The ansuer

has to be emphatically in the negative for, there is no



L X3
e
.

exceptional circumstance§ to justify any such concession.
The parent is still in service unlike the situation visua—
lised in clause 6(ii), the @mrent and child are together

not temporarily, but for a permanent p?ripd unlike_tse

cases mentibned in clause 15 and thé child is not required
-to changé hisgchool at éll. In other words, none'of the
circumstances wh%shxu&aié«haMe\;aS%%féed~%he—@fan%%ﬁg~af
allnM&HEEs which w#uld have‘justifiéd thé_granting of
1allouamces in the first insténce under clause 11 now exists.
That being the case, the applicant is not en£itled to the
allovance ffom the date of his £pénsfer to Cochin in AUgUSt:b\h
88)on‘a permanent basis as he contends.  Therefore, the

applicant'has not established his continued entitlement to

the allpwance after 8ugust, 1988,

13 - The learned counsel for the respondents contended
that the transfer was needed on a temporaby hasis. Hence,
by the impugned order Annexure-1I, the applicant is allouwed
to “eetain the allowance for the Veriod of four months from
August to WNovember, 1988 and payments made thereafter were
being recovered. I+ do not find it necessary to decide the
issue‘uhether the transfer was temporary or permanent. If,
, a0

on the contrary, the transfer is treated as/permanent one

: to
as the applicant contends, he will not be entdtled/the
allowance even from the date he joined at Cochin, ie, from

\

August,-BB.

14. In the circumstance, the order passed by the res-—
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pondent; at Amnexure-Il di£ecting_to recover the wrong
paymént of the éllouénéas made in December, 88, January
and February, 89 cannot be f;uited. As poiqted out above,
it is less harsh tﬁah what could have been done to the
applicant. Even though Annexure-IV letter is someuhaf
different from thé position taken.in Anne§ure;II order,
it.too'hasfto be upheid as it sets out the corrsct
position. The respondents have not cared to follow up
Annexure~IV by rescinding Anhaxure-II order and taking
action to recover the éllowance wrongly paid from Aug.,’

88.

15, In the circumstances, I do not find any merit in

this appiiéation,and, therefore, it is dismisséd.

Hdweger,'tbere will be a direction to the respondents

that; having taken a stand fﬁaf the applicant was tréqs-

ferred on a ﬁemporary basis and that, fherefore, he waé

entitled to allowance for a period of fdur-months from
now

August, 1988, they should ndt[take any further action

in pursuance of the Annexure=IV order,

16. There will be no or@er as to costs,

YV Krishnan)
Administrative Member

902.1990.

—



