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Versus
- 1. Union of India rep.by its :
Secretary, Ministry of Defence :
. ‘New Delhi.
2. - The Controller of Defence Accounts (P)
‘Al lahabad. h
3. The Branch Manager

- Canara Bank, P.T.P.Nagar:
Thiruvananthapuram.

4. The Secretary :
Ministry of Personnel, Public Grievances & Pensions
. Bepartment of Pension & Pensioners Welfare i
Lok Nayak Bhavan = -
New Delhi. Respondents.

- (By advocate Mr.N.Mahesh, ACGSC for RL, 2 & 4)

Both these applications having been heard togather on 13th

August, 2002, the Tribunal on this the .Sth day ofgSeptembét,zooé
delivered the following: 1

s s e e o w20 s

. As the issues involved in both these Original Applications
are the same, these Original Applications were heard together and

- are being disposed of'by this common order.

- 0A_234/2000

2. fipplicants, four in number, are emploved widows of

- ex-servicemen. - According to the averments of the applicants. . in
the OA, they were granted family pension for the defénce sarvice
- rendered by their husbands. The respondents suspended the relief "
- on family pension on the basis of certain orders of the first
c-respondent. They approached this Tribunal <challenging the
dispensation of the reliefs. This Tribunal allowed 'those OAs.

The same was challenged by the first respondent before the

Hon’ble Supreme Court. The Hon’ble Supreme Court allowed the




|
|

S$.L.P. along with pension relief cases of 'frewemployedt
ex—-servicemen. On the basis of the judgement ofﬁthe Hon’ble

Supreme Court, the respondents again suspended the pension relief -
- of those who were employed. They also started recoﬁering 1/3rd
of the family pension relief already paid to them %arlier,'from~
the minimum family pension of the applicants. Applﬂcants'*claim
that the Hon’ble Supreme Court even though allowed t%s appeals by -
a common  judgement declaring that; the order sﬁspending the
paension relief was legal, nothing was said about the;recovery of
- the pension relief already paid. According to tLem, the said #

point was never raised by the respondents but after #he judgement -
- the second respondent issued orders to the pensiog disbursing
“authorities to staré récovery of the pension relief Laid earlier.

According .to the applicants, another batch of caFas of family

pensioners G.L.P(C) No.6248 to 50 of 1993 were ﬁaken up for
~.disposal by . the Hon’ble Supreme Court. Then the!initiation of
the recovery was brought to the notice of the Supreme Court. The
- Hon’ble Supreme Court directed the respondents not %o recover the
pension relief already paid to the family pension%rs in  those
- applications. Wwhile so, the National Ex~8ervi¢é Coordination
Committee who was one of the respondents in the a&peals before
the Hon’ble Supreme Court, filed a review petiti?n against the
Jjudgement. The Review Petition No.1002/95 in jCivil appeal
- N0.1809/93 was dismissed. The Hon’ble Supreme CouLt obhserved in

|
|

f

the judgement as follows:

"We would however desire the Union of Indial to apply mind
to the question whether ex~servicemen could be  treated
differently from others in so far as the matter at hand is -
concerned, in view of their service conditions said to be
- not attractive. In this we would also desirne the Central’
Government to sympathetically consider the question of non
realization of the amount already disbursedfto re-~employed
ex-servicemen on the above said account." | ‘ o

'
\




-According to the applicants, while the question of %llowing the
|

employed pensioners ‘to draw the pension relief; with their

- » > i - ‘ -
-pension/family pension was under consideration of the first
_ S
{

raspondent, the second respondent issued orders forjrecovery the

-pension relief paid earlier. This Tribunal stayed kthe recovery.

|

of the pension reliefs paid earlier to the applicantﬁ. In the

{

meanwhile, first respondent passed A~1 0.M.dated 2.7.99 allowing

 the family pensioners to draw pension relief with; éffect from
-18.7.97. - Accordingly the 0A was closed with libeﬁty to agitate
if the applicants were aggrieved by the orders iésued by the
-Ministry of Defence. Pursuant to the orders of thi§ Tribunal the
épplicants approached respondents 3 & 4 requesti&g for pension
—-reliefs on their military pension. They were informed that as

per A-l order, all those whose pay was not fixed'bt the minimum

- of the scale on re-employment were not entitledI to get the

|

pension relief. They were informed that they’ should get a °

" certificate from the present employer showing that ' their entire

|

pension was ignored and their pay was fixed at,the'minimum of the

scale. Not -only that they were told by respondénts X & 4 that

|

they had instruction from the 2nd respondent t? recover the

!
- pension relief paid earlier on the basis of the judgement of this

!
Tribunal from the basic pension they were entitled to. They

claimed that denial of pension relief and the reFovery of the
relief paid earlier was legally unsustainable.! According to

-~ them, A-1 issued by the first respondent statedvth?t the dearness

relief on family pension in cases where this was whthheld had to

be disbursed in the case of emploved widows. However, in clause

%3 (e) restrictions had been imposed that the oqders would be

/

|
|
|
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- incorrect and illegal. Reliefs ought to have been

f

effective only from July 18,1997 and on that basis Fespondents 2 .
I
|

_to 4 were not releasing tha pension relief due to. th applicants

and they were trying to recover the earlier paid degrness relief

from the present dearness relief. They claim@g that the
| |

respondents could not either recover the earlier or the present

-pensionh relief. This was illegal and incorrect. Clause 3 (&) in

|
A+l to the extent it gave prospective operationf to A-l was
[ granted from
the dates onm which it was originally due. ﬁpplic?nts had to be
granted the relief of family pension consequentr on the 5th

Central Pay Commission in lumpsum. Respondents we&e arbitrarily

‘trying to recover the same. The said action was incorrect,

illegal and was clear violation of Articles %4 & 16 of the
' !

© ~Constitution. Accordingly they sought the foll@wing reliefs

‘through this 0OaA: !

i. To direct the respondents not to recoveL the dearness
relief on family pension already paid to the!applicants,

|

ii. - To direct the respOndénts not to recover arrears of family

pension relief due to the applicants consequbnt on the- 5th
Pay Commission. I

iii. To direct the respondents to release any déarness relief
withheld as a recovery of the old pavment. ‘

iv. To declare that the spplicants are entitled to dearness
relief from the date from which it was due! and that no
recovery can be effected. J

|

V. To set aside Clause 3(e) of Annexure Al, tOJthe extent the
benefit of Annexure Al is granted prospectlvely from

S ABLUTL97. [

and - y
~vi. To issue such other direction, order or)declaration ¥: )

this Hon’ble Tribunal deem fit and proper in the facts and

,c1rcumstances of this case.

R o oy



0A..433/2000

3. Applicant in this 0A, aggrieved by ClaJse 3(e) of A-1

.office memo dated 2.7.99 issued by the Ministry [of Personnel,
!

Public. Grievances and Pensions, Department of Pension &

" Pensioners Welfare by which 1st respondent had restricted the

benefit of dearness relief on family pension with effect from:

|
- 18.7.97 filed this Original application seeking !the following

reliefs: '

-

i. To quash Clause 3(e) of Annexure A-1 to tﬁe extent the
. benefit of A~1 is granted prospectively from 18.7.97.

f ondd
ol
1

" reliefs on family pension already paid to the applicant.

|

e
Juie
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dearness relief on family pension due to the applicant

iv. To direct the respondents to release any dearness relief
withheld as a recovery of the old payment.

V. ‘To declare that the applicants are entitled to dearness
reliefs on family pension from the date

. family pension became payable and that no reeovery_capﬁﬁﬁ
effected after effecting the payment. -

. {
vi.  To direct the respondents to disburse th&€ dearness relief

on family pension to the applicant which became due from.

18.7.97.

o7 and

vii. To isstie such other direction, order or /|declaration as
this® Hon’ble Tribunal deems fit and proper in the facts
and circumstances of the case. f

4. According to the averments of the applicant in the 04, on

-the death of her husband on 18.9.87 while he was working under

the Army Service, she was appointed as Superintendent in the

[
|
!

-Military Engineering Service on 1.7.88 on compas§ionate grounds .

She was also getting family pension with dearness|relief as per

To direct the respondents not to recovgr the dearness -

To direct the respondents not to recover arrears of.

;on  which the”
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| |
pension pavment order issued by the 2nd respondent. Even after

t

~the compassionate emplovmant, she was getting dearne%s relief on

family pension. l.Later the respondents stopped the payment of

|

~dearness relief on family pension to those who were @mployed and:
I
started recovery of the dearness relief already pa?d. The said

action of the respondents was challenged in the Hoﬁkble Supreme

Court and the Hon’ble Supreme Court in Union of Ipdia & others -

|

Vs. G.Vasudevan Pillai & others reported _in 1995 l(z) 8CC 32

upheld the decision of the first respondent. However,
subsequently the Hon’ble Supreme Court in Union of ITdia & others
vs. Smt.Gulabgouri P.Pandya & others (SLP (C) No.6248-6250 of =
1995) held that "amount already paid to the respondents under the

head of dearness reliefs on family pension would notjbe recovered
- fFrom them". L.ater, the Hon’ble Supreme Court was pleased to
observe in the Review Petition No.1002/95 in Civil Appeal No.1809

of 1993 as follows: i

"We would however desire the Union of India to apply mind
to the qguestion whether ex-servicemen cou%d be treated
differently from others in so far as the matter at hand is
concerned, in view of their service conditions said to be
not attractive. In this we would also desire the Central
Government to sympathetically consider the question of
non-rdealisation of amount already dﬂsbursed. to-
re-~emploved ex-servicemen on the above said aqeepted."

,%rders for

recovery of the dearness relief already paid. Simihar-OAs were

5., Meanwhile, the second respondent issued

filed by similarly placed persons. While the said OAs were
pending, first respondent issued A~-1 0.M. dated 2.7.99. In the

light of A-1 0.M., this Tribunal closed the 0A as per order dated

8.12.99 with liberty to agitate, if the applicant wa% -aggrieved

by the order issued by the Ministry of Defence and by the




implementation of those orders. In Clause 3 (e) of the said
order tﬁe. same was made effective only from 18.7.97. Third
respondent had informed the applicant that the second respondent
had instructed him to recover the dearness relief earlier paid.
Applicant submitted A-2 representation dated 21.10.99 to the
third respondent requesting. him to disburse theisaid amount.
Even after A-2, the third respondent had not disbursed the
dearness relief due to the applicant from 18.7.97 on@ards. Under
the circumstances, she filed this 0A seeking the asove reliefs,
alleging that the recovery of dearness relief alread? paid to the
applicant on family pension was unjust, unfair and uﬁjustifiable.
Clause 3(e) of A-1 was illegalAand unsustainable to ?he extent it
- gave prospective operation. Firét respondent ought %o have given
effect to the same with retrospective effect. Claus@ 3 v(e) was
discriminatory and hence violative of ﬁrticlé 14 of the
Constitutioh of India. If dearness relief was ;allowable to -
employed family pensioners, there was no reason fo% not allowing
the same to employed family pensioners prior to 18.?.97. It was -

|
all the more illegal to recover the amount paid earlier.

6. In OA 234/2000, respondents’ counsel filed a statement in’

- which it was submitted that the question of reco@ery of over:
payment of dearness relief from re-employed ex~ser%icemen/family
pensioners had been examined by the first responden£ and that by
R-1 communication dated 30.11.2000 it had beeb decided to

.initiate necessary recovery of over payment of ithe dearness

" relief. applicants filed rejoinder. i
|
1

|
|
|
|
i
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l
7. . Respondents filed reply statement in 0A 433/2000 resisting
the claim of the applicant. It was submitted thatﬁ the matter

regarding payment of . dearness relief to re-employved defence

~pensioners and also to family pensioners had since ~éeen dacided
l

by the 1st respondent after taking into consideration the

l
recommendations of the 5th Central Pay Commission anq it was the

policy  decision of the Government to implement those

l
recommendations with effect from 18.7.97 vide a-1 lktter datad

Z.7.99. The intention of the Government order wasl explicit so

l

far as payment of dearness relief on family p%nsion was

| .
concerned. = Refund of the recovery on account of dearness relief

l

drawn by the petitioner prior to 18.7.97 was noti justified.

There was no discrimination or violation of Articie 14 of the
l

.
i
|

8. Heard the learned counsel for the parties., Smt.Indu,

Constitution.

~1earned counsel for the applicants in 0A 234/2000 largued the

matter extensively and submitted that the ruling pf the Apex
Court in Union of India & others Vs. G.Vasudevan Pillai had only

upheld the non~admissibility of the dearness relief n  pension

e TE

_and nothing had been mentioned about the recovery ofi-the relief
paid earlier When the recovery aspect was brought to the notice
- of the Supreme Court in SLP N0.6248-50 of 1995 file% by family
pensioners, the Hon’ble Supreme Court had diréctéd the
- respondents not to recover the relief alréady p%id. She
submitted that the respondents were aware of the Supﬁeme Court
order in SLP(C) N0,6248~50 of 1995 dated 1.12.95 %hereby the

Supreme Court had considered the QUestion of recoveﬁy of the

dearness relief earlier paid and had held that no recovFry was to

i
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be effected. She further submitted that the contention of the

respondents that they were doubtful Whether the facts and

circumstances of the applicants herein and the applicants in the
above referred SLP were the same was untenable in that they were
not able to distinguish the case at hand for being d?nied similar
relief. She further submitted that the applicants wgre not given

any notice regarding the recovery.

g,,_ Learned counsel for the applicants in 0a 433/2000 Shri
C.8.Manu submittéd that the recovery was being done without
giving any notice to the applicant. He also submifted that the
:Hon’ble Supreme Court in Union of India & others Vs.

Smt.Gulabgouri P.Pandya & others had held that the aﬁount already

-paid to the respondents under the head of dearness reliefs on
family pension would not be recovered from them. ‘
- 10 Learned counsel for the respondents Shri Prasgnth Kumar- in
0A 234/2000 and Shri N.Mahesh in 0A 433/2000 took usfthrough the
-counsel’s statement and reply statement respeFtively and
reiterated the points made therein. 8ri Prasanth EKumar also
cited the order of this Tribunal in 04 No.211/2000 dated
25.1.2001 and the common order dated 30.11.2000 in 0OA No.623/2000
~and other OAs. He also referred to R-1 order dated 30.11.2000 in
OA No.234/2000 and submitted that in the light of the said order
and the orders of this Tribuﬁal in the above |(0As and the
judgement of the Hon’ble Supreme Court in Vasudevan Pillai's

case, the applicants’ claims were without any basis| and the 0a&

was liakle to be dismissed.
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’Li. - We have given careful consideration to the submissions

made by fhe learned counsel for the parties, the pleadings of the

- parties and have perused the documents brought on record.

!

12. We find that the applicants are basically aggrieved by the

~non payment of arrears of ODearness Relief (DR for short) on
family pension from 18.7.97. What we find from thé applicants®
averments in the Original applications is that Mhen’they were
advised about the instructions of the second ﬁespondent to
recover the pension relief paid earlier on th% basis of the
judgement of this Tribunal, from the dues payable bg A-1l OM, they
filed these Original Applications seeking the reliefs stated in
the respective Original Applications. Therefore, we frame the
following two issues for adjudication in these two das;

(i) whether para 3 (e) of A~1 O0.M. making tAe said O0.M.
effective from 18.7.97 for payment of Deardess Relief to
employed family pensioners prospectively is ' illegal and
deserved to be quashed.

(ii) Whether the decision to recover the De%rness Relief

already paid to the applicants is required to be
interfered with by this Tribunal. ‘

-13. According to the applicants, Clause 3 (e) of |[A~1 O.M. waa'

illegal and unsustainable to the extent it gav§ prospective
operation because when the first respondent had de¢ided to grant
the Dearness Relief to employed family pensioners, the same

should have been given with retrospective effect. Clause 3(e)

was discriminatory and hence violative of Article 14 of the

" Constitution. According to the respondents, the cut off date
fixed by Government was based on its resources and policy

decision.
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14, On considering the rival pleadings, we ﬂind that the

applicants except making an averment that para 3 (e)’is violative
of Article 14 of the Constitution of India have noti placed any
materials to show how the said clause is di?criminatory.
" Whenever a party approaches this Tribunal challenginé the vires

!

of an drder of the Government on the ground of discrfmination, it
"is necessary for that party to place sufficient matérials before
this Tribunal in support of his plea. In the absebce of such
material, the plea of discrimination is liable tofbe rejected.
In this case, on going through A-1 0.M. in toto, w# do not find
anything therein to conclude that it is disorimﬂnatory in any
way. We find that all employed family pensioners h%ve been made
‘eligible for Dearness Relief on family pension f%om 18.7.1997.
It is not that only those family pensioners who ’got emplqyed
after 18.7.97 would be eligible for relief on famil§ pension. In
this view of the matter, we do not find any substanée in the plea
of discrimination. = !

’
15. The next issue is why the date is 18-7.9?L There is no

.dispute that A-1 OM had been issued on 2.7.1999. Ik is now well

laid down that any Statute, Rule or Order will be lprospective in

operation from the date of publication/issue unless -the said
f
Statute/Rule/Order itself provides for its ' ratrospective

operation. It is also well accepted judicially that it is within

the competency of the legislature/executive |, to make a

statute/Rule prospective or retrospective from a particular date"
In this case, A~1 had been made retrospective with effect from
18.7.97 only by para 3 (e). According to the respondents, the

date 18.7.97, had been fixed taking into consideration the

ey




i
financial resources and other service and administrative matters.
It is a policy decision. Thus the position that emerges is that
when OM is dated 2.7.99, in the normal course, the same would be
effective\only from 2.7.99 i;e. the employed famihy pensioners
would be eligible for Dearness Relief on family penéion only with
effect from 2.7,99.' But the respondents héd made - it
retrospective with effect from 18.7.97. If the rel%ef sought for
by the applicants is granted it would mean thaé the OM would
become effective from 2.7.99. But what the applic%nts want is

that this Tribunal should make it retrospectivefin operation.

The applicants are not entitled for such a relief. By seeking

_such a relief, what in effect the applicants are %eeking is that
this Tribunal make an OM making the applicantsj eligible for
. pearness Relief from the date of their appointmen%. This cannot
be done firstly because in such a case this Tribun%l would assume -
<
. .the role of the Rule Making Authority. secondly ir the judgement
in the case of Union of India & Others Vs. G.Vasﬁdevan Pillay & -
others (1995) 2 SCC 32 Hon’ble Supreme Court had #lready examined
the question ‘"whether >denia1 of DR on family ‘pension on
- employment of dependents like widows of the ex~servicemen is

justified or not". The Hoh’ble Apex Court held: i
"penial of DR on family pension. i
in some of the cases, we are concerned with the denial of
Dearness Relief on family pension on[ employment of
dependents like widows of the ex-servicemen. This
decision has to be sustained in view jof what has been
«tated above regarding denial of DR lon - pension on
- re-employment in as much as the official documents
referred on that point also mention about !denial of DR on
family pension on employment. The rationale of this
decision is <getting of Dearness - Allowance by the

‘dependents on  their pay, which 1is ]drawn“following B

employment, because of which Dearness Relief on

pension can justly be denied, as has been done." family




—1g~
16. In the light of the above, this Tribunal cannotinow again
hold that the applicants are entitled for DR on fam%ly pension
retrospectively. Accordingly we answer issue No.(?) in the
negative. f

|
17. When we have held that there is nothing ille@al in para -

I(e) of A~1 OM, it follows that the applicants are nof entitled

for DR on family pension prior to 18.7.97. Furtheé as already

extracted by us in G.Vasudevan Pillay case (Supra) HJn’ble Apax
Court found that the denial of DR on the pensionfof emploved
family pensioners was legal and Jjust. Learned counsﬁl for thé
. applicants relied on the portion extracted by th%m in the OA
reportedly from the judgement of the Hon’ble Supreme ?ourt‘ih the
case of Union of India & Others Vs.$mt.Gu1abgouri P. fPandya and
. others [SLP(C) 6248 to 6250 ofl9§5].(> In spite of time being
given, the above judgement was not placed before thié Tribunal.
Cbunsel for the applicants also submitted that both!of them had -
not seen the judgement. The counsel for the responde%ts had also
not seen the judgement. .Under such circuméfances, thL applicants
cannot get any relief on the basis of the said judgement.. A
party who relies on a judgement and quotes the sameras.precedent
should cite the reference or place an authentic ‘%opy of the
judgement before this Tribunal apart from showﬁng that the
factual details are similar and hence the ratio/dictgm laid down
would be applicable. In these 0Aas the above w%re not done.

Strangely the learned counsel for the applicants were relying on

a judgement which they themselves had not seen.
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| |
18. Lastly the counsel for the applicants smeiFted'that the

applicants did not get any notice of the proposed }eoovery and

hence the recovery was violative of principles! of natural

Justice. We find no force in this plea because ad&ittedly ~ the

-applicants had approached this Tribunal earlier whenlDR on family
|

pension was stopped, this Tribunal allowed the éés which was
taken up by the department by filing SLP in the Honﬁble Supreme
Court; The Hon’ble Supremé Court ‘upheld the aétion of the
respondents. When the denial of DR had been gone ﬁnto by the
Hon’ble Supreme Court where they were:parties. the applicants

~now could not say that principles of natural justice had been
violated. !
|

|

‘19, We also find from R-1 letter dated 30.11.2000 hn 0A 234/00

}

that the first respondent: had examined th issue of

@
hon~realisation of amount of Dearness Relief already paid to-

|
re~employed ex-servicemen in consultation with I.%.(Def.) andl

Department of Pension & Pensioners Welfare. The decision was

—@

stated in R~1 as follows:

U.0.N0.5137/4T-P dated 17.4.2000 regarding grant of
Dearness Relief to ex-servicemen -~ wvacation of Stay
Orders. The issue of non-realisation of |amount of
" Dearness Relief already paid to re-employed engervicemen
has been examined in consultation with I.A.(Def) and
DR&PW. It has been decided that Dearness Relief already
paid in cases where the pensioner or the family pensioner
iz no longer alive may be written off but in respect of

|
“I am directed to refer to the - Office Tf the CGDaA

all others recovery is inescapable as otherwise it would

- tantamount to discrimination amongst pensioners and may
not be legally tenable. !

s 4—



16~ ,
It is requested that necessary instruction may be issued
~for  initiating the recovery of over payment of Dearness
Relief from re-employed defence pensioners expeditiously.
Wherever Court/CAT Stay exists against the recovery of
over payment of Dearness Relief, Govt. Counsel and other
concerned authorities may be advised to téke necessary
--action to get the stay vacated before nesorting to

recovery.
SD/
I. K. Haldar
Under Secretary to the aovt.oﬁ India"
- 20. - According to the applicants, as Hon’ble Supr?me Court had

not specifically ordered recovery, the respondents could. not
- order recovery. We find no force in this plea id view of the

l
fact that Review Petition 1002/95 in CA 1809/93 National

Ex~Servicemen Co~ordination Committee & Others Vs. Controller of

Defence Accounts & Others [1996 (10) SCC 496] had b?en_digmissed

by the Hon’ble Supreme Court and the above consideraﬁion had been

cdone pursuant to he said judgement.

i
1
|

- 21. ~In the light of the above, regarding the second issue, wea-

- hold that the decision of the the respondents to effect recovery
. of the Dearness Relief already paid to the applicant# cannot be

faulted and does not call for anvy interference.

22. In the result,' we hold that the applicants |in these two
. |

Origihal Applications N0.234/00 and 0A 433/00 are not entitled

I

. for any of the reliefs sought for. Accordingly we dismiss thesa

two Original aApplications. No costs. -

Dated this the 5th day of September, 2002.

S ;/‘
G. AMQKRISHNQN

- K.V L.SACHIDANANDAN
SJUDICIAL MEMBER ADMINISTRATIVE MEMBER

aa. -




Annexures in OA 234/2000

1. Annexure Al:

True copy of the order No.45/73/97-P&PW
2.7.99 issued by the 1lst respondent.

2. Annexure Rl:
True X erox - copy of com

No.7(1)/95/D(Pens/Sers) dated 30.11.200
by the first respondent's offie.

Annexures in OA 433/2000

1. Annexure Al:

True copy of the memorandum No.45/73/
dated 2.7.99 issued by Ministry of
Public Grievances & Pensions, New Delhi.

2. Annexure A2:

True copy of the representation dated
submitted by the applicant to the 3rd respo

(G) dated

munication
0 issued

97/P&PW(G)

Personnel,

21.10.99
ndent.




