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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No. 2373 gé
XXX XK / Xo0
DATE OF DECISION 4-1l- 'quz‘
N.K.Arjunan | Applicant u/
Mr.T.G.Rajenqran .Advocate for the Applicant g!{
Versus |

Divisional Engineef(ﬁdmn.), Respondent (s)

0/o. the Telecom District Manager,
Kozhikode. & 3 others.’ -

Mr.V.Krishnakumar, ACGSC

Advocate for the Respondent (s)

The Hon'ble Mr. P.S.Habeeb Mohammed, Administrative Member

The Hon'ble Mr. N, Dharmadan, Judicial Member

BN

Whether Reporters of local papers may be allowed to see the Judgement ? /¥
To be referred to the Reporter or not ?’T/ : :
Whether their Lordships wish to see the fair copy of the Judgement ?Wa, '
To be circulated to all Benches of the Tribunal ? " ‘

JUDGEMENT

MR. N.DHARMADAN, JUDICIAL MEMBER

The question involved in this case comes under

" Clause (ii) of Rule 19 of CCS (CCA) Rules, 1965. The said

rule is extracted belou:-‘

"Notwithstanding anything contained in Rule 14 to
Rule 18 = -

XXX XXX XXX

" (ii) where the disciplinary authority is satisfied
for reasons to be recorded by it in writing
that it is not reascnably practicable to hold
an inquiry in the manner provided in these
‘rules, O « o« & :

XXX XXX XXX

the'disciplinary authority may consider the circum-*
stances of the casg and make such orders thereon as
it deems fit: .

Provided that the Government servant may be given’
an opportunity of making representation on the
penalty proposed to be imposed before any order is
mage in a case under clause (i):

Provided further that the Commission shall be
consulted, where such consultation is necessary,
before any orders are made in any case under this
rule, " :
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2. ' The scope and aﬁplication of the above sub-clause
can be'bstter'undérstéoa if we read DG P&T lettér No.4-22/
PT-72/INV dated 4.7.1972, The relevant pgbtion of the letter
reads as follouws:-

"2, After careful consideration iffhas been decided
- that in such cases the competent disciplinary
authorities may take the following actions:-

(a) A certificate should be obtained from the local
“police authorities to the effect that the
vhersabouts of the officials concerned are not
‘known, This certificate should -be placed on
record in the concerned fide.

(b) A brief statement of allegations and chargeé
- should be prepared and kept on the file.

- (c) The disciplinary authority should himself
: record on the file the fact that the whereabouts
‘ e of the officials concerned are not known and
that the police authorities have also certified
to that effect and therefore, it is not reaso-
‘nably practicable to hold the inquiry contem-
plated under Rule 14 of the CCS (CCA) Rules,
1965. - The disciplinary authority can then
take recourse to Rule 19(ii) of CCS (CCA) Rules,
1965 wherein enquiry has to be dispensed with,
Reasons for not holding enquiry should then be
recorded in writing and the disciplinary
authority should issue orders imposing such
penalty as it deems fit. The allegatlons and
charges have to be briefly discussed in the
‘puniehmént order. Normally in such cases the
punishment that could be meted out would be
either removal or dismissal from service.

3. Clause (ii) of Rule 19 of CCS.(CCA) rule contemplates
the procedu:é to be'adOpted by the'diéciplinary authority for
imposing penalty on a dellnquent employee who evades sService
and thereby
- of notice or uhosa whereabouts are not knounA;ylt is not
’practi%a@;b for anybody to serQﬁ notices and communications
in connection with the said enquiry on such delinguent
employee. After a careful considsration of the entirs facts
the disciplinary authority should satisfy himself that
in spite.of his best efforts it is not reasonably practicable
to hold an enquiry under the provisions of the ccs (ccAa)
Rules satié?ying'all the procedural formalities. He is also

obliged to record.the reasons in writing thereof. 1In making
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the record complete He must state in detail about the steps
he has taken for contacting the delinquent employee and
éefving_potice on Him and hou it.became impracticable on
his paft to satisfy. the requirement of service of notice,.
In casesof employees who are absconding or not available
for service of notice it is better to have a.certificéte

tc be obtained from tﬁe iocal police authority to the

effect that the uhereabouts of:tﬁe employee concerned are

- not known. He must also keep in file the charges including

the statement of allegations sought to be served on the
delinquent employee with the detailed record of the fact

that the whereabouts of ‘the officer arebnot known and

therefore it is not reasonably practicable to conduct the

_enquiry in the manner cantemplated in the rules of ccs

(CCA). The Supreme Court considered the question in
Satyavin Singh & others vs. Union of India and athers,
AIR 1986 SC 555 :=-

"(57) It is not a total or absolute 1mpract1cab111ty
.which is required by Cl.(b) of the second provisa.
What is requisite is that the holding of the inquiry’
is not practicable in the opinion of a reasonable
man taking a reasonable view of the prevalllng
situation,

(58) The reasonable practicability of holding .an
inquiry is a matter of assessment to be made by the
disciplinary authority and must be judged in the
light of the circumstances then prevailing. The
disciplinary authority is generally on the spot and
© knogs what is happening. It is because the disci-
plinary authority is the best judge of theprevailing
situation that Cl.(3) of Art. 311 makes the decision
of the disciplinary authority on this guestion final.

(59) It is not possible to enumerate the cases in
which it would not be reasonably Jpracticable to
hOld the 1anlry..... -

(60) The-disciplinary- authorlty is not expected

to dispense with a disciplinary inquiry lightly

or arbltrarlly or out of ulterior motives or

merely in order to avoid the holding of an inquiry -
or because the Department's case against the civil
servant is weak and must fail. "

Y



4. Nou{}t would be better tc examine the facts @f this case

and the legallty of the orders passed against the appllcant in
llght of B~

d;"’) the ‘above principles and provisions of the CCS (CCA)

rulesp 1965@

5, °  The factsare not in dispute. Applicant joined

as Telecom Office Assistant under the 2nd respquentb}n

Kozhikode on 26.8;1975." On ghe'basis of.the@eggé'é‘f\"fﬁe’;ﬁ?

applicant was granted leave from 14.8,1987 to 1.10.87f |

The appiiéant(ﬁi@jﬁ%ﬁt join duty én the expiry ofileave

on 2.,10.,87 becauss of some mental problem. He aléo did

not submlt any applxcatlon for exten31on of leave. éo the

1st respondent sent a telegram on 16 10.87 to his permanent

‘.resldentlal address directing him to report for duty. It
was received by the applicant's mother and she started

,enquiryjabout the appliéaﬁt's uheréabduts for she was under
the 1mpr3331on that the applicant was attendlng the office’

| reqularly. She also sent Annexure-A1 letter to the
‘Divisional Engineer (Admn.), 0/0 the District Manager
(Telephohes) informing that the whereabouts of the applicant
is not known and she is also making séarchc:ﬁ&n this behalf,

 Dn 20.9.88 thedapplicant was traced ffom.maharashtfa on the’
basis of a complaint to the Police Station, Kozhikode
:egarding'the missing EF thé’applicank. ﬁnnexure-AII
certificate dafed 29.3.89 shows that thé applicant was a
treated for Psychot1c Episode From 22.9.88. The applicantfs '
brother sant a letter to the 2nd respondent on 30.9. 88

" stating that the appllcant'ls mentally unsound to give a
written explanation Cégggﬁzz%rhis absence énd he was

admitted in the hospital for treatment. On recovery from

illness the applicant submitted Annexure-V repressntation

dated 12.4.89 to the 1st respondent requesting him to
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considef khe:éase of thelapblicant sympathetically and
allow him to résuée duty.. He Blso requested to provide

. his with copies 6% the charge.memo, enquiry report, if any,
and. the order of femoval from §er0ice. He élso produéed
“Annexure-VI fitness certiFicate. in the mean time tﬁe

- applicant received Annexdre-UII'communicatian, stating that
he has been removed from service as per Annexure-VIII order
dated 10.8.88, from the 1st respondent with a copy of the
~said order passed under Clauée-(ii)fof Rule 19 of CCS
v(CCA) Rules. Aggrieved by the pénalty arder he filed appeal -
which was dismissed as per Annexure-IX order dated 13.12.89,
Further. review petition submitted by‘the applicant was also
rejected as pef Anneﬁuré-XII.ofder dated 25.11.91.

Applicant-is challenging the order at Annexu;eanII‘and préys

for a direction to reinstate him in services,

6, The learned counsel for the applicant ShrifRéjendran
. ) : : \
submitted that the penalty order is vitiated and wviolative

i

of principlés of natural'jUStiqe. No notice uasvserveq
on the-applicant before imposing the penalty and the
applicant was mentally unsound at the time when the enqbiry '

in -this case was conducted and the decision‘uas taken to

remove him from service. This is denied by the respondents.

7. Thié is a case in which the applicant was. removed
from service invoking Clause (ii) of Rule 19'0fYCCS (ccA)
-'Rules."Admittedly the applicant did not report for duty.
According to the applicant he Qas néf‘in étation qnd the
disciplinary authority either-qontaéted him or served notices

“on him in connection with the diséiplinary enquiry.

s.v ' It is obligatory under the CCS (Pension) Rules,
1972 that a Govefnment eméloyee, while q:blying for leave,
should furnish the_addréss.of the blace uher; he“is
available duriné the period of leave. Applicant has no

case that in the leave application submitted by him on
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14,8.87 %xxk he has furnished the ﬁorrect address for
contacting him during the ﬁeriod of his leave. However,
.tha,départment sent a telegram to his permanent'residentiél
address directing him to repottﬂ%iijf’ This was reéponde@i}
to by hi@;mother by stating that the applicant is abscondingp
and he has some mentdl problem- énd she‘is also making,seafch

f@?&him. A case of man missing has also bedn registered in

the Kozhikods Police_station,

g9, According to the bfother‘of the apblicant.the
‘applicant could be traced only dn 20.9.88 and he Qas
Qmentally not well to explain the reasons for his.overstéyél
after the sanbtion&ﬂ)qfk& leave. Hence it is dohﬁendéd |
that tﬁe applicant is nﬁt liable to be proceeded against

for the alleged overstayal after the sanctioned leave in
193&@ﬁd}ﬁ§‘1mpugned order was bassed Qithout'serving notice
on the applicant. The enq&iry files reveal that registerad
'letters addressed to the permanent resident of the applicant
were returned with the remark "No£ known, return to sender”,

"Addressees left, pfesent address nbt‘khown", "

10. 1Tﬁe~department aléo cohﬁécted the Superintendent of
Police, Cannanore and Commissionsr of Police, Calicut City
for ascertaining ﬁhe uqareaboutsloﬁ the applicant and
details of the case registsréd in,conn?ction with the
absence of the applicant (man missing). Ths replies

received are extracted below:-

"please refer to the letter cited. Confidential
enquiry revealed that the absent@e Sri.N.K.
Arjunan had left his village for Calicut on
28.8.1987 evening informing inmates that he was
going to rejoin duty. After that his whereabouts
are not known to the inmates of his house. He is
learnt to be a member of one of the well to do
families in Pattiam. He is reported to be an
addict ‘to 'ganja' and 'charas'. It is further
learnt that the absentee had not gone abroad or
employed in any other firms,

Yours faithfully,

sd/-

for Supdt, of Police,
‘ Cannanore. "
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"please refer to the letter cited. Enquiries'
were made about Sri, N.,K.Arjunan but the
missing man could not be traced so far. In
this connection a case is still pending in Kasaba
Police Station as Crime No.265/87 u/c Man missing.
The case is under 1nvestlgat10n. ¢

Yours faithfully,

sd/-
for Commr. of Police,

Calicut City. "
These letters, Annexure;R@b) and R(c), are dated 29.3.88
.and‘25.2.88 respectiQely. According to his brother, the
applicant was traced on 20.9.88 from Maharashtra. So, it
'§s clear from the above letters and stateménﬁ that the
applicant is an addict to 'Génja"and 'Charas' and was
not in station during the time bflenquirx. The medical
certificate, Annexﬁre~II, produced from the.ChieF Medical -
Officer, Sedret,Heart Hospital, Thodupuzha dated 29.3.89
states that he was admitted to the hosgit;l only on

22.9.88 for treatment of Psychotic Episode.

4

;11. - The disciplinary aufhority issued notices and
communication in connection with the enquiry and obtained
Annexures-R(b) and" R(c) FEgm the local police and passed
the order of penalty vide Annexure-VIII dated 10.8. 88

only uhen&fi is found that it 13 not practlcable to serve

\\"'ﬂ\y

notices on the appllcant. Hence, he invoked Clauss (ii)

of Rule 19 of ccS (CCA) Rules. As indicated above, all
communlcatlons and notices issued durlng the period betueen
6.11.87 and 10.8.1988 were returned with the endorsement
"Addressee left and present address not knoun” Even
though a case was set up on behalf of the applicant that
he.could not be traced from 1,10.87 till 20,9.88 no

records are prqduéed to satisFy the disciplinapy autﬁority

that the claim is genuine and the applicant uwas not

~
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available in Kerala during the relevant time when the
enquiry was coh&uctad except a statement of his

brother that the applicant was traced on 20,.9,.88 from
Maharashtra, However, he was undergoifng treatment and
became fit for duty on 29,3,89 as indicated iﬁ AnnexureQII
fitness certificate. Under'the circumstances stéted in
Annexufeiéﬁﬁ%) and R(c) thé applicant was an addict to
'dﬁaras' and 'Gan@a' ana hs might héve been wandering

here and there. He was not having any mental ailment and
the disciplinary authority cannot be faulted. From these
facts it is to ?e‘concluded that the disciplinary authority
had taken_all possible steps to conduct an enquiry under
Rule 14, but he'Failed. Hence, under the pircumstances,
he had justifiably invoked Clause (ii) of Rule 19 and
denied the applicént the right to join duty when be became

- fit enough to jeoin-duty,

12, | The applicant filed the appeal after he uaé cartified
fit for joining duty. The Medical Officer certifiea that

the anlicaﬁt was treated in the hospital for his mental
disordér, he was cured by the begi?ning of 1989 and he is

fit for doing official duties.' In fact there was no
practicai difficuity in conducting the enquiry against the
applicant at the time when he filed the appeal following

the procedural Formalit{es pfovided under the Rule 14 of CCS ‘
(CCA) rules. Nobody has a case that during the pendenéy

of the éppeal applicant is eithafbéuffering»ffoﬁ any mental
ailment or,heAis not available in the sﬁation for coopera-
ting_u}thithe enquiry proceedings, if the same is initiated
against him, 1In tée”appeal meéorandum the applicant has
stated that the grave penalty‘o%'dismissal from service was
'imposéd by the disciplinary authbrity without conducting

any enquiry and that the penalty order is violative of
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principles of natural justice;and it does not commsnsurate
with the gravity of the cFFenCe. Considéring the grounds
in the appeal mémOranduﬁ the.apbellata autﬁority should
have verifiéd'and found whether it Qas reasonably practi-
cablé to conduct an enquiry égainst the'applicant during
the périod when the appealluas’pending, In fact the
appelléte‘authority has a duty‘iﬁ the interest of justice
to satisfy himself whether it is:reasonably practicable
‘to hold an enquiry at that stage égainst the applican£
following the procedure of Rule 14 of CCS (CCA) Rules 1965
before the dismissal of the appeal. fhe~appéllate :
authority failed in thdt duty. He affirmed the findings
and conclusions of the disciplinary authority without

even adveriting the Facts~£hat the appiicant isyfit and

is available in the state for serviﬁg notic&;and.othe:
communicaﬁidns for conducting the enquiry within a period

¢

of one year from the date of expiry of his leave.

13, The Full Bench of the Central Administrative
Tribunal in D.N.Singh & Drs1vvs. Unioﬁ of India & Ors.
'~‘(Full Bench Judgments 0F CAT (1989-1991):%@§£3&1} Page 1)
considered more or less similar iésue_uhen an argument was
raised in that case "thatlin any/case it was reasonably
practicablé io heold the éhquiry'at the time of hearing of
the épﬁeal, and, therefore, the appellate authority was

in error in not directing an enquiry". The Full Bench after
adverting the law laid doun by the Supreme Court in Satyavir
Singh v. Union of India, AIR 1986 SC 555 and Union of 'India

vs. Tulsiram Patel, AIR 1985 SC 1416 held as follouws:=-

"30, The conclusion is, therefore, inescapable
that the Appellate Authority is bound to consider
whether it was reasonably practicable to hold an
inquiry at the time of hearing the appeal and if -
reasonably practicable, it should set aside the
order of the Disciplinary Authority and hold an
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inquiry or direct an inquiry by the Disciplinary
authority., If at that time also it was not still
"reasonably practicable ‘to hold an enquiry, it should
. postpone the final disposal of the appeal for a
~reasonable period of time and then once again
-consider the question whether at that later point
of time it was reasonably practicable to hold an
enquiry. In dismissing the appeals preferred by
the applicants herein, the Appellate Authority has
totally ignored these aspects of the matter. The
orders of the Appellate Authority are, therefore,
wholly unsustainable and must -be quashed. The
- matter must be remitted to the Appellate Authority
to reconsider the appeals in the light oF thls
judgment.".

XXXX XXXX - ' X XXX

"32. Whether it is reasonably practicable to hold
an inquiry or not is a question of fact., UWhen we
are remitting the matter to the Appellate Authority
for consideration of this case as well as the
further question whether the haring of appeal
should be adjourned within a reasonable period,
it may not be appropriate for thls Tribunal to
conclude from the submissions &nd written state-
ment itself that it is nouw reasonably practicable
to hold an inquiry. That is a matter that should
be left to the Appellate Authorlty."

14, In the result ue are of the vieu that the appellate -
authority erred in dismissing the appeal and confirming

the order of penalty imposed by the disciplinary authority

without discharging the duty cast upon him for doing

justice for we are of the view that the decision of the .
Full.Bench in the aforesaid case squarely applies fo the
facts'of this case and hence #ﬁe orders passed by the
appella%p authority and revising authority a:é liable to
be quashed. Accordingly, we set aside these drders and

remit the case to the appellate authority for a fresh

- disposal oF'the appeal in accordance with the law laid down

by  the Supreme Court and Full Bench of .this ffibdnal.

15. The original application is accordingly allowed.
’ ’
There will be no order as to costs.

. . /,%?L
( N.ODHARMADAN ). i o ( P.S.HABEEB MOHAMMED )
JUDICIAL mENBER ) . ADMINISTRATIVE MEMBER

v/-



