ST GENTRAL AEMINIETRATIVE FRIBUNAL
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ERNAKULAM BENCH

O.A.No. 645/05, O.A No. 665/05. O.A.No. 232/06-
O.A.No. 442/2006, O.A. No. 551/2006 &
: RA.No.21/05 in OA 824/2000

Friday this the 22nd day of December, 2006
CORAM | R |

' HONBLE WRS. SATHI NAIR, VICE CHAIRMAN o
- HONBLE MR. GEORGE PARACKEN, JUDICIAL MEMBER s

OAB19/05:

1 Sheela Kurien, aged 37 years,

- W/o M.K.Joy, ManavalanHcuse,
| Karayampar.ambu,Kurumassry PO.

. [ .

~W/oJose AP, _
" Edakkaravay;lil,Aira‘puram, ,
Pe_rgmbavoor. , : o ...Applicants . -

2 Lekha P.A. aged 36 eyars

"-"(By‘AqV'c:Jc:a:t_e Mr. P.Ramakrishnfan)

"~ - Secretary to Govemment

SAVARS

1 Union of lhdia,represented by
Ministry of External Affairs,
New Delhi-110 001."

2 The Joint Secretary & Chief Passport Officer,

Ministry of External Affairs,
New Delhi.

3 The Passp‘_@it Officer, Regional Pass’port'Ofﬁce,
Cochin. =~~~ o

4 The'..P_assport Ofﬁber, 'Regional Passport Office,

Thiruvananthapuram.

V'S | A.‘_P.Suvdh'.eer, aged'3‘6_'yéars', S/o Lakshmanan,. .
. Peon, Passport Office Calicut residing at Ayanikathu
_ Parambat’h, Malaparambu PO Calicut .5. o

- O.ANo. 519/05_0.A. No. 640/05. O A. No.641/05 -

o S T e, L N .
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-6 G.K.Santhosh, aged 34 years S/o T.A.Gopalakrishnan
| Peon, Passpoit Office, Calicut, residing at -

Gopal, Near Puthur Temple Puthanangadi PO
Calicut.21. ' - i ...Respondents

(By Advocate Mr. TPM Ibrahim Khan, SCGSC for R 1tod

~ Mr.TC Govindaswamy for R.5&6) - \
0.A.640/2005 |

1 Kunjumon M.T. Aged 38 years
S/o M.J.Thomas, residing at
' Karayamparambu, Karukutty PO
Ernakulam. | |

2 Rekha K. Nair, aged 37 eyars
- W/o Dileepkumar TV
Pulluvelikkal House _ ' '
Thazhappu,Challka. ‘ - ...Applicants

(By AdVo_cate Mr.S.Radhakrishnan)
V.

1 Union of India, represented by
Secretary to Government,
Ministry of External Affairs,
New Delhi-110 001,

2 The Joint Secretary & Chief Passporf Ofﬁcer,

Ministry of External Affairs,
- New Delhi.

3 The Passpoﬁ Officer, Regional PaSs’port Office,
+ Cochin. - '

-4 The Passport Officer, Regional Passport Office,
- Thiruvananthapuram. |

(By Advocate Mr. TPM Ibrahim Khan, SCGSC)
OA 641/2005:

Hila Henry, aged 38 vears,
W/o George T.S. |
Ex.Casual Labour ,
Passport Department,
residing at Thayyil House,
Janatha Road, Palarivattom
Kochi.25. _

‘..‘.Appﬁ;can:t, -
AdvocateMrNNagaresh) IR

ST
<
SN

'''''




V.

1 Union of India, represented by
! Secretary to Govemnment,
Ministry of External Affairs,

I New Delhi. -

-2 The Joint Secretary & Chief Passport Officer,
K Ministry of External Affairs,
| ‘New Delhi,

3 The Passport Officer, Regional Passport Office,
Cochin. |

. 4 The Passport Officer, Regional Paésport Office,
S Kozhikode, _

(By Advocate Mr.S. Abhilash, ACGSC)
0.A.645/2005:

| T AP.Sudheer, aged 36 eyars | |

k o -S/o Lakshmanan, Peon, Passport office,

G Calicut residing at Ayanikathu Parambathu,
Malapramabu PO,Calicut.

; - 2 G.K.Santhosh, aged 34 years

| | S/o late T.A.Gopalakrishnan, Peon,

! Passport Office, Calicut

! residing at Gopal, Near Puthur Temple,

E o Puthanagadi PO, Calicut.21. ...Applicants

(By Advocate Mr. T.C.Govindaswamy)
V.
1 Union of India, represented by
Secretary to the Government of india

Ministry of External Affairs,
~ New Delhi.

H

2 The Deputy Sécretary (PV)
Government of India, Ministry of
External Affairs, New Delhi.

3 The Passport Officer,
, Government of India,
Ministry of External Affairs,

Kozhikode.

; N\\uuqtl C.Rajesh; aged 32 years
_E ,/f . m\‘\{\/- »
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S/o C.Ramachandran, Ex Casual labourer,
Passport office, Kozhikode residign at
Chirakkal House, Edacheri Meethal Paramba,
Chevarambalam PO,Kazhikode.17..

5  Anoop Babu K, aged 32 years
S/o K.Sahadevan, Ex Casual
- labourer, Passport Office, Kozhikode

residing at Sangeeth, 1//599,Eranhipalam,
- Kozhikode 6.

6 'K.P.Bindu, aged 31 years

W/o Sreesh, Ex-Casual labourer,
- Passport Ofiice, Kozhikode, |
residing at Shanthi Near Muttappnkawu
-Kozhikode 6. '

7 Sheeja T.aged 31 years .
D/o C.Raman, Ex Casual labourer,
. Passport office, Kozhikode residing at
Narayana Vihar, Edakkad | : |
West Hill, Kozhikode 5. - ... Respondents

(By Advocates Mr.TPM Ibrahim Khan, SCGSC for R.1tb3) ;
: | Mr.Shaﬁk_ M.A. For R.4-7) . .

OA 6652005:

Shailaja K.P,, Aged 37 years
W/o P.V.Sethunat, ~ |
residing at Puthenparambil House, B

Erayilkadavu, Kottayam.1. | - ...Applicant

(By Advocate Mr.S.Radhakrishnan)
V.

1 Union of India, represented by

Secretary to Government,
Ministry of External Affairs,
New Delhi.110 001 |

2 The Joint Secretary & Chief Passport Officer,

Ministry of External Affairs,
New Delhi.

3 The Passport Officer, Regional Passport Office,

Cochin.

4 The Passport Officer, Regional Passport Office,

~_  Trivandrum.
{‘/‘ . .
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(By Advocate Mr. T.P.M Ibrahim Khan, SCGSC)

O.A. 232/2006;

- Hila Hen_ry,
- W/o George T.S, aged 38 years

Ex.Casual Labourer

Passport Office, Kozhikode
residing at Theyyil House,
Janatha Road, Palarivattom

‘Kochi.25. | | ..Applicant

(By Advocate Mr.N.Nagaresh)

V.

Union of India, represented by

Secretary to the Government,

Ministry of External Affairs,
New Delhi. _ '

The Joint Secretary & Chief Passport Officer,

Ministry of Extemal Affairs,
NeW'Delhi.

‘The Regional Passport Officer, Regional Passport Office,

Cochin,

~ The ‘R'egional Passport Ofﬁcé‘r,Regfohal Passport Office,

Kozhikode. ....Respandents

(By Advocate Mr.TPM Ibrahim Khan, SCGSC)

1

0.A.442/2006:

- Kunjumon M.T S/o M.J. Thomas,

residing at Karayamparambu,
Karukutty PO, Emakulam,

Rekha K.Nair W/o Dileep Kumar 7.8,
~Pulluvelickal House, Thazhuppu,

Parayakad PO, Cherthala

- Alleppey District.

Shailaja K.P. W/o P.V.Sethunath,

. residing at Puthenparambil House,

N,

~

Erayilkadavu, Koftayam-686 001. - . Applicants

(By Advocate Mr. S.Radhakrishnan)
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1 Union of India, represented by the

Secretary, Ministry of Extemal Affairs,
New Delhi-110 001.

2 The Joint Secretary and Chief Passport officer,
- Ministry of External Affairs, .
New Dethi. - |

3 The Passport Officer, Regional Passport Office,
Cochin. , ‘

4 The Passport Officer, Regional Passport Officer
Thiruvananthapuram. , .

(By Advocate Mr. P.A Aziz, ACGSC)
O.A. 551/2006:

1 Udayaraj Janardanan, aged 37 years

’ -S/oV.K.Janardanan, |
Previously Casual labourer, Passport office,
Kozhikode residing at Ushanira, 2912241,
Pipeline Road, PO.Kuthiravattom
Kozhikode. 16.

2 K.Anilkumar aged 36 years o
- S/o Raghavan, previcusly Casual labourer,
Passport office,
Kozhikode residing at Dwaraka,
Kariyeri, Mokavur Po _ :
Eranhikkal, Kozhikode.673 303, .....Applicants

(By Advocate Mr. Shafik M.A)
V.

1 Union of India, represented by
Secretary to the Government,]
Ministry of External Affairs,
New Delhi. '

2 The Chief Passpart Officer& Joint Secretary (CPV)
| Ministry of External Affairs, -
| New Delhi.

% | 3 The Passport Officer, |
| Passport Office, Kozhikode. ....Respondents

g (BY Advocate Mr.George Joseph, ACGSC)

I
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R.A. 21/2005 in OA 824/2000:

- Hila Henry, -

W/o George T.S

Ex.Casual Labourer =~

Passport Office, Kozhikode

residing at Theyyil House,

Janatha Road, Palarivattom

Kochi.25. : _ ...Review Applicant

(By Advocate Mr.N.Nagaresh)
V.

1 Union of India, represented by
Secretary to the Government,
Ministry of External Affairs
New Delhi.

]

o 2  The Joint Secretary & Chief Passport Officer,

Ministry of External Affairs,
New Delhi.

-3 Passport Officer,

Regional Passport Office, .
Kozhikode. ....Respondents

(By Advocate Mr.C.M.Nazar, ACGSC)

- These applications having been finally heard joihﬂy on 20.11.2006, the

Tribunal on 22.12.2006 delivered the following:

 ORDER

Hon'ble Mr. George Paracken, Judielal Membeor

. O.AS619/05, 640/05, 641/05, 645/05 & 665/05: The applicants in fhese

‘O.As are aggrieved by the Circular Nd.\/.!\/f579/1/2003 dated 16.8.2005

issued by the Ministry of External Affairs,Govemment of India regarding

combined departmental examination for educaticnally qualified regular

Group 'D' employees and casual workers in the Central Passport

Organization. The said circular reads as under:
N\

AN “The competent authority has accorded approval to
N hold a Combined departmental  examination for

\
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consideration of all educationally qualified regular Group
‘D" employees and Casual Workers in the Central
Passport Organization against the existing vacancies at
the level of Lower Division Clerks in the organization on
Sunday, the 4" September, 2005 at all Passport Offices.

2 All regular Group 'D' employees and Casual
Woikers who have passed matriculation examination or
above are eligible to appear in this examination.
Applications in the enclosed format should reach the
undersigned latest by 19.08.2005, duly forwarded by the
concerned- Passport Officer. All Passport Offices should
satisfy themselves about the authenticity of the
certificates given by the candidates for educational
qualifications, category (Gen/SC/ST) and date of birth
befcre forwarding them to the Ministry along with the
applications. The certificates should be duly attested by
the concemed Passport officer.

3 The scheme and Syllabus of the Examination are
enciosed herewith. Question papers and necessary

instructions will be sent to the Passport Offices in due
course.” | '

- OA 232/06 & 442/06. The applicants in these O As are aggrieved by the

Circular No. V.IV/578/3/2006 dated 17.3.2006 issued by the Government of
!ndia,l Ministry of External Affairs regarding departmental competitive
examination for educationally qualified casual workers who have been

working in the Central Passport Organization as on 1.1.2006. The said

circular reads as under

“The Competent Authority has accorded approval to
oid a Departmental Competitive examination for
consideration of all educationally qualified Casual Workers
who have been working in the Central Passport
Organization as on 1.1.2006 against the existing
vacancies at the level of Lower Division Clerks in the
Organization on Sunday, the 16™ April, 2006. A list of
centers where the Examination will be held and the

Passport offices covered by each centers are indicted in
the aftached Annexure.'A’".

2 All Casual Workers who have passed matriculation
examination or above are eligible to appear in this
examination. Applications in the enclosed format should

. reach the undersigned latest by 28" March, 20086, duly
.. forwarded by the concemed Passport officer. All Passport

3
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- (Respondent No.3) W:th effect from14.7. 92 and 29.5.92 respecttvely They‘

——

9
Offices should satisfy themselves about the authentxc:ty of
the certificates given by the candidates for educational

applications. The cerlificate should be duly attested by :
the concemed Passport Officer.

3 The scheme and s svilabus of the exammatlon are

enclosed herewith. Question Papers and necessary =
» mstructlons wrll be sent to the Passpon offces in due

OA 551/06: The appllcants have field this O.A not agamst any pamcular

order but they are aggneved by the refusal of the respondents to permut

" them to compete in the exammahon conducted for the casual labourers for

reguiar appaintment, -

| passed way back on 18 10. 2001 wvth a Mrsceﬂaneous Apphcatron 1209/05 |

for condonahon of delay.

~ Brief bacquound of the applicants: -

OA. 619/05: First and second apphcants in OA 61 9/05 were mmally»

engaged as casual labourers in the Reglonai Passpon Office,. Cochm "';f:_ |

were transferred to the Regeonal Passport Office, Tnvndrum (Respondent |

No.4) in April, 1996 and worked there till '31.7.97, They were again re- -

enoaged in the Office of the Regional Passoort Offce at Cochm from

4.8.97 till they were drsengaged wzth effect from 7.4.98, Though the
applicant No.1 was re-engaged in ‘the Office of the Reglonal Passpon

Office, Trivandrum, she did not ;om as she was in her advanced.'

pregnancy. The second appnc_ant was again re-engaged from 9.2.2000 to

6.11.2000. Later on on the orders of this Tribunal in OA 671/01 dated

Sk e v R

P PV -

SRR
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9.8.2002 and CA 396/2000 dated 30.11.2000 respectively both the

apphcants were granted temporary status wsth effect from 1.9.1983. Their

representaﬁons for further re-engagement as causal labourers are y@t fo be -
) dtsposed of by the respondents Meanwhile the respondents issued the

aforesaid crrcutar dated 16.8.2005. The apphcants were demed the

prescnbed apphcahm form on the ground that the excsmmaﬂc:en was hmxted

only to those in semce Hence th@y have filed fhls OA

CA 640/00 Bceth the appncants in OA 640/05 we;e orsgma!ly recrunted |

throug1 Emp!oyment e%mange as causa! labourers Cierks m the Regtona! ;-
| Passport Office, CO"hm and have commenceei service from Apm and May, |
1992 respectively. They were transferred tot he Regional Passpoﬁ Ofﬁce ,

Trevardrum in August 1986 and worked there till 31 7. 97 Agam there'ir

wera reengaaed in the Regtonal Passport Office Cochm frcm 4.8. 97 to
7.4.98.

The ﬁrst apphcant was thereafter re- engaged m the Regienal‘»_ |

- Passport office, T, nva*wdrum from 4.8.98 tilk 8. 9.99. By frhe dtrectlon of this .
Tnbuna! in OA 671/’01 both of them were granted temporary status with

b  effect from 1.9.93. They have also ﬁfed this OA on the demai of the _

Respmdeni:s to supp!y them the prescribed apphcaticn fonn for the test -

which was to be conducted in terms of the Clrcusar dated 16.8. 05!

OA. 641/05 & OA 232/06 The applicant in both OA 6411‘05 and OA 232/06»

b R e e

is the same person As stated m OA 641/05, she was mmany engaged as

& casua! laboure' in the ofﬁce of the Regional Pasepeﬁ Office, Cochin

R SRR R
Ll e W

- from 21.4.82 t0 8.1, 850n bema Sponsored by tha Employment exchange
She was re-engaged on 1.8.99 at the Regtonai Passport Oﬁ’ee Kozhskode
- She. Submltted an application for matemity leave on 31.1.20@0 and when

- She reported for duty back, she was not permitted to rejoin. SHe along with
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other six have filed OA 793/93 seekmg regutarrzatron of their servrce and

| the same was disposed of vide order dated 6.9.93 wrth the drrectrons to

prepare a senionity list of the casual Iabourers and to regulanze them in
accordance with rutes Thereaf‘ter the respondents prepared the Seniority -
List of Casuat Labourers as on 6.12.03 and the applicant's name appeared

at Sl. No144 She had challenged the action of the respondents in not

) permrttmg her to re;orn duty after her matemity leave vide OA 824/02 whrch.:,. L

only to grant her temporary status as she had worked for 206 days in, av- »

RN period of one year prior to 10.9.93 or between 10993 and. 61203 ¢ o

| Accordingly she was granted temporary status with effect from 1.8. 93 She |

| was also demed access to the Circular dated 16.8. 2005 and therefore she - o

| has approached this Tnbunal wrth thrs OA tn OA 232/06 her submrssron'i;;:;","'.{'fj}l5".';-1:':5'
IS that the exclusron of temporary status attamed casual tabourers like the»
3 apptrcant from the purview of the departmental examrnatron in pursuance of |
the crrcular dated 16.8. 05 tothe post of LDC is arbutrary and d scnmmatory R
OA 645/05 The first appllcant in OA 645/05 was initially engaged as a

~causal labour in the Regronal Passport Ofﬁce Kozhrkode Later she was

regutarrzed asa Peon. The second applicant Jomed as causl labour on l o

106 91 and he was regularized as a Peon with effect from 12, 4.2000.

They are aggrieved by the Circular dated 16 8.2005 because the casuyal
- workers have also made eligible to appear in the limited departmentat
~ examination meant for them for Promotion to the post of LDCs.

OA 665/05: The applicant in OA 665/05 was originally engaged as a

Casual Labour in the Regional Passport Office, Cochin with effect from

A 24 4.92. She was recruited through the Emptoyment Exchange. She was
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transferred to the Regional Passport Office, Trivandurm in August, 1996

and worked there till 31.7. 97 She was agam re-engaged as a casual
labour in the Regional Passpoﬁ: Office, Cochin with effect from 4 8.97 till
7.4.98. In terms of the directions of this Tribunal in OA 671/01 she was
granted temporary status with effect from 1 9.93. She also also denied
access tot he Carcular dated 16.8.05 which prompted her to file this OA.

OA 442/06 There are three applicants in OA 442/05. They were mmally
engaged in the Reglona! Passpoﬁ office, Cochin ?rom 20.4.92, 14.5.92 and
24.4.92 respechve!y They were dis-engaged on 1.8.96 and deployed at
Regional Passport Oﬁice, Trivandrum. The applicants were again relieved
from the Regional passport Office from 31.7.97 and re—depfoyed nn
Reglona! Passpoﬂ Offi ice, “Cochin. - In both the Qfﬁces the applecants were

drawing 1/30" of Group 'C' wages as they were perfor‘mihg the duties of

Clerks. ‘When fhey were re-deployed in the Regsonaﬂ Passpoﬁ Office,

Cochm from31.7.97 there were no vacancies in Group 'C' and they were
offered Group ‘D' post and_ worked as Casual Labourers from 4.897
onwards. They had earlier approached this Tribunal vade OA 671/01 with. -
the prayer to grant them the benefit of Casuai Labourers (Grant of
Temporary Status and Regularization) Scheme 1993 of the Govemment of
India. In terms of the desecilons of this Tnbunal in the said OA they were |
granted temporary status w;th effect from 1.9.93. - Finally, all the
applicants were dssengaged from January, 2000 on the ground that the
work allotted to them was complete. They are aggrieved by the Circular -
dated 17.3.2006 by which the Departmental Competitive Examination for

educationally qualified casual workers in the Central Passport Organization

A against the existing’&acanci@s of Lower Division Clerks has been restricted
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to only those who were workrng in the Organrzatron as on 1.1.2006.

OA 551/06 The applicants in OA 551/06 were rnrtralty appointed as a

casual labourers in the Regional Passport Ofﬁce Kozhtkode (R3) wef

- 61292 on bemg sponsored by the Employment Exchange. They have

worked for a total period of 1 year and 54 days . When they were about to
be dlsengaged they approached this Trrbuna! vide OA 2233/93 which was
disposed of later with the dsrechon to the respondents to prepare g seniority

hst and to engage them in accordance with the seniority list. On the basrs

- ofthe mtenm stay granted to them in the said OA they contrnued till 6.12, 93

and later they were disengaged after the OA was disposed of They were
neither regularized nor granted temporary statys in spite of therr :

representations. They were. atso not permitted to appear in . the

| departmental test proposed to be held in terms of Crmular dated 16.8. 2005

2 _ Though in all these O.As the main impugned orders are the
Ctrculars of the Government of lndra N‘mtstry of External Affairs dateqd

16 8. 2005 and 17.3. 2006 whlch are extracted in ful| earlier in this order, the

| reasons for the challenge are drﬁerent By the Crrcutar dated 16.8. 2005

| the respondents have invited apphcatsons to fi I up the existing vacancies i in

the tevel of Lower Division Clerks in the Passport Oﬁce from all

educatrona”y qualified regular Group 'D' employees and Casual workers

~and to hold the combined departmental examination on Sunday 4

September, 2005. The last date of submtttmg the application was
19.8.2005. The said circular was supereeded by the Crroutar dated
17.3.2006 by which appncatrons were mwted from eduoet:onany qualrﬁed','

casual workers alone working in the Central Passport Organization as on

1.1.2006 to appear in a departmental competitive examination for
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appomlment at the leval of Lower Division Clerks agarnst the exrstmg |

vacancres on Sunday the 16""‘ Apnl 2006 The last dale for recelpt of the:":
_ appllca‘rlon was 28. 3 2006 |
,3 . Al the applrcanls in O.As 619/05, 640[05 641/05 232/06 and | |
: 665/05 have served wrth lhe Reglonal Passpor‘i' Offces in Ernakulam . o

o Trlvandrum and Kozhlkode for different penods from 1 892 None of them»

are on the rolls of these organlzatlons as_on the date of issue of the

crrculars dated 16. 8. 2005 and 17.3.2006. - The appllcanls m these OAs .

were not aagrreved by the Clrcular dal’ed 1682005 as such, Thelr

' grrevance was that the respondents have nerthar supplied them With the |

- prescrlbed appllcallon foms nor accepted l:harr appllcalidn in tha‘_r:; 1_
| '» prescrrbad fcrmal on the ground thal exammahon was llmlted only to thosa |

- in service, though there was no such strpulallons in the said Clrcular dated

16.8.2005. ~In other words in sprle of acqulrlng temporary status in terms.i; :

of the Dapartmenl of Perspnnel & Trammg Casual Labourers (Granl: of o
'Temporary Status and Regularization) Scheme of Govarnment of lndra V

1993, the appllranls in lhase OAs hava been demed the opportunrly lo‘l-"*:" o8

appear in the cornpelltlve exammatrcm for selaclron as LDCs whereas

some of the casual labourers who joined much latar than tham in lhe

respondenl organization wére permlt‘led lo appear ln the exarnmatlon

4 - Though the appllcant in OA 645/05 is also aggrieved by the -

circular dated 16.8.2005, they challenged it for a different reason, The
applicants ll’l this OA being regular Group D empldyees workmg in the
Reglonal Passport Offices challenged the aforesald circular on the main

ground that in the Recrurtment Rules whlch provldes for conduct of the

™ lrmllad competitive exammatron for filling up the vacancves falllng vacant
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under the promotton quota, there is no provision to hdd a combined
departmental examination for both tjhe} Group D employees and casual
\rvorkers. They have therefore challenged the Circular dated 16.8.2005.
5 it was during the pendency of the O.As 619/05, 640/05,
641/05, 645/05 and 665/05‘. th'e* respondents have issued the second

lmpugned Circular dated 17.3. 20086. Though it has not been stated in the

said Clrcular that it was issued in s supersessnon of the earlier Circular dated

16.8.2005, it is clear from it that it is not a comblned departmental
exammatlon for both Group ‘D regular staﬁ’ and the casual labourers.
Secondly, wheras the earlier circular dated 16.8.2005 did not specrfy any
cut off date for the casual labourers to be Workmg in the Passportv
Ordamzatlons the second Clrcular dated 17. 3 2006 has made tt clear that

only the casual Workers who have been workmg in the Passport |

: Organlzatlons on 11 2006 would be elrglble to par’ucrpate |n the‘

competltrve exammatlon The resultant posmon is that all the appllcants

except those |n OA 645/05 are now aggneved only by the Clrcular dated |

-'-1732006 Thus the earller drcular dated 1682005 has become
mfructuous For the same reason the OA 645/05 has also become

\ lnfructuous ln fact durtng the course of the arouments the applicants’

counsel in OA 645/05 Shn &rl/amy has submltted that srnce the
resoondents have already lssued crrcular dated 1732006 to hold a
separate exammatlon for the educatlonally qualrfed casual labourers who
have been workmg in the Central Passport Orgamzatlon ason 1.1. 2006 to
fill up the exustmg vacanc«es of LDCs other than the vacancres in that grade

earmarked for quallﬂed Group D employees he wanted to Wlthdraw the

- ~said OAas it has become lnfructuous

s
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6 , \/Vheﬁ»thé OA 619/05 was filed before this Tribunal, we have
oonsidéréd the interim praver and permitted V'the appliéants to submit their
application in the prescribed format in terms of the Circular dated
16.8.2005 and also to appear in the combined departmental examination
proposed to be held on 4.9.2005. Later on, we wére informe‘d‘ by the
Sr.CGSC Shri Khan that the examination proposed to be held on 4.9.2005
was indefinitely postponed.  Meanwhile, »’the’ respondents have -imssued
Circular ﬁﬁated 17.3.2006 removing Group-D employees from the combined
departméntal ‘competitive examination and fimifing thé same only to
educationally qual‘iﬁed casual workers with the condition that fhe concerned
casual \}Qorkek should have been working in the Passport Organization as
on_.1.1.2006. The date for holding the Examination was fixed on
16.4.2006. lmmvediately‘the applicant in OA 641/05 Mrs. Hila Henry filed
OA 232/08 impugning the said Circular dated 17.3.2006 seeking the
fo!!owmg reliefsﬁnterim relief: | |
| vm_
“A. Declare that the exolusioh of temporary status attained
casual labourers like the applicant from the purview of
Departmental examination in pursuance to Annexure Ad
notification, to the post of Lower Division Clerk in the.Central

Passport Organization is arbitrary and discriminatory and quash
- Annexure. A4, | .

B. To declare that the applicant is entitled to be considered for
selection in the Departmental Examination scheduled to be held
on 16.4.2005 or any other subsequent date as decided by the
respondent notwithstanding the restrictive stipulation that

‘Annexure. A4 natification is only or casual labourers in service as
o 1.1.2008. | |

C. To direct the respondent to issue the prescribed application

format and permit the applicant to participate in  the
. Departmental examination scheduled to be held on 16.4.2005
~._and consider her for appointment as Lower Division Clerk.”

e
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Interim Relief:

“Pending final decision in the original application
the applicant respectiully prays that this Hon'ble Tribunal
may be pleased to direct 'the respondent to allow the
applicant to participate in the Departmental competitive
Examination scheduled to be held on 16.4.2006 or to an
Other date as per the Circular No.V.IV/578/3/2008 date

17.3.20906, as evidenced by Annexure A4." ,
Since the examination proposed to t??‘ held on 16.4.2006 was indefinitely
postponed by the resp.oh_dents, as reported by the Sr.CGSC, there was no
question of granting the aforesaid interim relief and adjourned the case fof
23.5.2006. The applicant in.O.A 232/06 again moved an MA 426}’05 before |
this Tribunal stating that in spite of the statement of the SCGSC that the
examination was postponed indeﬂnite}y, the respondents had in 'facf held
the examination on 20.5.2006/21.5.2006 at Bangalore withbut notiée to the
applicants and some Canqidates from.'vEmakulam also partic'ipa.ted init. In
stuch Circﬁnﬁsta'hcésl, this Tribunal had no option -~ but to direct the
respondents not _.to_,anqpun_ce the. result. of the_ examihation pending
disposal of"the OA vide order dated 23'1.'5‘.06. The interim :quer prayed for
in OA 442/661@35;.3[5@‘ é,,:léWed "“C’ﬂ}‘l 6806 gésfraining' 't‘hfé.refspohdents from
filling up the existing ‘vacancies ‘of LDCs set apart to be filed up by the
~ Departmental Competitive Examination already held.

7 It is in the above béckgr’dqnd" that all these O.As were heard
tc.)géthérwt‘h_t?he conééh_f ofthe oounsels fbr tﬁe respe‘r'_;ltfve‘ parkies.‘.
8 Shri S,.Radhakrishnan, learned counsel for the applicants in
OA 442/’06 led the arguments. The facts in all the O As ekcept those in OA
© 645/05 being ainﬁoslt_éi‘rhlila__r'{, "thv,févfc'cuh's_e;s for the appnc’axntsﬁ in other O.As
have adopted the arguments of Shri Radhakrishnan. Thé"'arguments”
advanced by Shri‘Radhazkrishnn;in brief were the fouow;ng; .
() f‘hough it waé ‘sta;te.c«i in the A1_ Circular dated 1 7.3_2006i_ssued by
the Ministry of External Affairs, Government of India that the
- proposed Dépértme_ntél Competiti\/e examination was meant for all

. educationally qualified casual workers in the Central Passport

e e it gl
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Organizations, the Reg.icmal Paséport Officers refused_ to permit the
applicants to take par‘f in the Examination on the ground that they
have already been disengaged irrespecﬁve of the faci that most of
them were holders of temporary status under “Casual Labourers
(Grant of Temporafy -Status  and Regulaﬁzation)Scheme - of

Government of India, 1993".

(i} When it was stated in the Circular dated 17.3.2006 that all casual

labourers who have passed Class X or above whether holding a
Tempor,éry status or not are permitted to appear in the examination,
disallowing those who have already been discharged to compete in

the departmental Examination is arbitrary, illegal and unjust.

(if)The exclusion of the disengaged ‘“temporary status conferred

casual employees” from the purview of departmental examination
is clearly arbitrary and violative of Article 14 of the Censtitution of
India as well as the "Casual Labourers (Grant of Temporary Status

and Regularization) Scheme of Goverment of India, 1993".

- arbitrary to contend that they are not casual labourers of the

organization and to exclude them from the departmental selection

fest.

v

- (iv) Once the Temporary status is conferred, it is highly itlegal and

(v) As per the scheme, on conferment of temporary status, they '

became entitled to the benefit of increments, leave faculties etc.
Counting of 50% of the service rendered by them as Temporary
Status attained casual labourers for the purpose of retirement

benefits, to be treated on par with the Group D empl_oyeeé for the

purpose of contribution to the GPF, festival advance efc. apart from
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productivify linked bonus adhoc bonus etc, after rendering 3 years
continuous service after cohferment of temporary status.

(vi) Treating - the disengaged Temporary status conferred
employees are not part of the organization is patently illegal,
arbitrary and violative of Article 14 of the Qonstitution of India.

vii) The engagements of a new set of casual labourers after the
dtsengagement of the temporary status conferred casual labourer
itself was in v:oiat;on of the judgment of the Apex Court in State of

Har\/ana Vs, Piara quh AIR 1992 SC 21_and restricting the

Departmental Exammahon to only those newly engaged casual
Iabourers srrespectlve of the fact whether they are holders of
- temporary status or not and insisting on the only cmdmon that they
shouid be in engagement add to the injustice meted aut to the

applicants.

(viii) It was only when the apphcant in OA 640/05 and 665/05

'challenged the c;rcular dated 16.8.2005, the respondents have“w |

issued the c:rcular dated 17.3.2006 restnctmg the Departmental
"exammahon only to thoee casual workers on the rolls of the
respondents as on 1.1.20086. | - |

| (ix) There is absolutely no »sa'n'ctity or _sign‘iﬁcance; for the date
1:-1.2006 as menﬁon’ed lh the Circular dafed 17.3.2008, as this date
,was fixed after the apphcants challenged the Csrcular dated |
16.8.2005 on 2482005 and the reply thereto was filed on
27.9.2005. 1t is evident, that the date was fixed to defeat the

legitimate rights of the persons like the applicants and to restrict the

benefit of the departmehtaf selection test’ to certain favoured few of
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the department by excluding senior casual labourers by barring‘
them from applying ior any post. Therefore the fixing of cut of date
as an eligibility condition in the Circular dated 17.3.2006 is paientiy‘

llegal, arbitrary and viclative of Article14 of the Constitution of India.

_9_ ' - The applicants in OA 551/06 are also snmiiarly placed as the -
. appiicants represented by Shri Radhaknshnan except for the fact that the

- former were entitied to_ be conferred with the,Temporary status but they

were_‘disengaged before such status was conferred upon them. Shri Shafik
on  their behaif submitted that they are on the same pedestriai as the
eXistmg casuai iabourers for the purpose of regulanmtim and the
dlstmctiom made by the respcmdents between them are arbitrary and illegal.

10 Basically, the submission of the respondenis in all these O.As

except OA 645/05 was that holding of Temporary Status was immaterial in

the matter as aii educationally qualified casual labourers were made

eligible for participating in the Departmental Competitive Examination,

-Provided théy Var'e on the rolls of the Passpart Organizations as on

1.1.2006. Accordirig to them, it is not possible to _iriciude all the
disengaged casual iabouiers with or without temporary status in the list of
eiiglble candidaies to appear in the Combined Departmeniai Exammatmn .
as the same being heid as a one time measure. |If the disengaged casual
labourers are aliowed to appear in the examination, it would cause great.
injustice to those who are working in the Organization at present who are

fervently hoping for their regularization after rendering work continuously

‘for the past several years. Besides, it ~will c'ause' far-reaching

administrative problems to the Govemment as it would create a binding -
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The respondehts have submitted that the very same i‘ssuve_;

jvl;{:h_as already been considered and rejected by the Lucknow Bench of this ;

~ Tribunal in a similar case in OA 436/05 - Upendra Kumar Mishra Vs. Union. . -

| '~of India and others decided on 2.9.2005 in which it was held as Qnder: _.

-\«4

‘9 Annexure.A10 is Circular issued by the ‘Deputy - - it
Secretary (PV), Ministry of Extemnal Affairs Govemment of o

India addressed to all the Passport offices seeking’

| S on regular Group D and casual workers who
are educationally qualified iatest by 19.8.20035 to appear :

in the Combined Repartees examination scheduled to be
held on 4.9.2005 for filing up existing vacancies at the -~

level of LDV in the organization.”

In the case of the applicant he is not bome"c')h‘ the

R strength of any Passport Organization even as casual: . & "

—en

i worker even to date. According fo the applicant himself he
~f o could not attend the duties after 14.10.1992, but when he
.. became fit to resume the duties and reported on31.3.1993
for the purpose, he was not allowed to do s0. We fail to
- understand as to how he is entitied to participate in the
Combined departmental Examination which is meant for
only those educationally qualified casual worker who are
working with the Passport Officers as on 16.8.2005 when
- the Circular Annexur.eA10 was issued. From the facts as
disclosed by the applicant himself we find hardly any merit
in his claim for issuing any direction tot he respondents to

allow him to take examination in terms at Annexure.A.10.

11

12

The OA is therefore found without merit and hence is
liable to be dismissed at the admission stage. The OA'is
" dismissed without any order as to costs.”

In

the case of some of the individual applicants, the

respondents have submitted that they were disengaged long back for their -

own failure to attend the work. For example, Smt. Hila Hehry, the -

applicant in both OA 641/05 and OA 232/06 was initially appointed at

Regional Passport office, Kochi from 21.4.1992 to 8.1.1995 and

| 'disengaged on 8.1.1985.  She failed in the examination conducted by the

Staff Selection Commission during 1993 for regularizing the services of

qualified Casual Laboruers as LD Clerks in the Central Passport
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Organizaﬁon She was’ agam given chance to work as Casual Labourer..,_,_ )

(Group -D) w.ef 31.8.1999 in terms of her seniorsty as per the list*
| maintained by the respondents. However due to long absence from -

duty, her services were disengaged w.e.f 4.10.1999. The ﬁrst apphcant ‘

m OA 442/06, Shri M.T, Kunjumon, was lastly employed as casual labourer
- from Apral 1998 but he was finally terminated w.ef 17.1.2001 due to

_contmuous/frequent unauthorized absence. The second applicant,

Smt.Rekha K.Nair was continuously abseht from duty from 18.3.1999 and “
wr | she was termmated with the same date vmie order dated 30.6. 99 The third
| applicant Smt. K. P Shailaja was also terminated w.e.f 255 98 due to her

continuous absence from that date vide order dated 16, 9.98. In reply to

OA 551/06 the respondents subm;ﬁfed that some of the apphcants left job

on their own vohtnon or were disengaged due to certam reasons. The -

‘aophcants have ﬂed rejomder justifying their absence stating that they

were ill and therefore they could not attend to their duty.

13 ‘Before we advert to the various issues ra:sed in these O.As,

we sha” first consider the actual rufe pasition which holds the field. The

recruitment of Lower Division Clerks in Regional Passport Offices is
govemed by the Recruitment Rules made by the Presudent under the
powers conferred upon him by the provisions of Arhcle 309 of the
.Conshtuhon called Mimstry of Extemal Affairs, Central Passport
- Organization (Group C posts) Recrwtment Rules 1896", ~The method of
recruitment s (3 ).90% by D:rect Recrultment through Staff Select:on
Commissibn (b) 1 0% by Limited Departmental Competitive Examination,

failing which by direct recruitment. For the Limited Deparntmental

S

e, Competitive Examination "Group D employees of the Central Passport

U N e Bt - i
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- Organization with 5 vears service rendered after appaintment thereto on a

regular basis possessing educational qualification prescnbed for direct
recruits are eligible to oamoroete As is evident from the Crrcuiar dated

18 8.2005 the respondents have proposed to fil up existing vacancr_es at

the teve! Of Lower Division Clerk in the Centrat Passport Organization by

hofdmo ‘a combined departmental competitive examination for all the .

ehorb#e Group - D emoloyees and the educationally qualified casual
Iaboruers This was called in question by the regulanly appointed Group D

Staff m OA 645/05 on the ground that when the said Recruitment rules are

: already in existence, any other procedure for recruitment prescribed in

terms of a circular woufd amount to violation of the conshtutronal

ouarantees enshrmed in Amc!ee 14 and 16 of the Conehtutron of mdta

When the respondents realized ihe illegality commrtred by them in treatmg

the reguiarly employed Group -D staff and the educafzonalry qua!rfed

_casual 1abourers at par for the purpose of fi fi!mg the exrstmg vacancres in

‘the grade of Lower D:vre!on C!er%«:s they have issued the Clrcular dated

17.3.2006 conﬁmng the departmental exammat.on only to the educationally

- quanfed casual labourero on the rolls of the FPassport Oroamzatlons as on

1.1.2006. En both these circulars |t was <‘rated that the “competent
authomy" has acoorded approval for hodmg euch an Exam*natlon Since
the reepondents have not fumee,hed any detaus of the authority whuch has
been conferred with such powers ro hoid recrurtment by a procedure other
than the one prescribed in the Reomrtment Rules issued under the

provisions of Ari’icle 309 of the Conetitutioﬂ and' the authority whroh

*conferted the power tot he competent authonty on the directions of this

Tnbunel, respondents filed an addltlona! afﬁdawt in OA 44.2/06 under the

o
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verification of Shri R.C. Nair Passport officer, Trivandrum stating that the

Departmentad Compehttve Examination for consideration cof all: o

educationally qualified casual workers in the Central Passport Orgamzatlon :

| against the existing vacancies at the level of Lower Division Clerks was
- conducted in compliance »v'of’the Judgment of the Hon'ble HiQhCourt of -

- Madras Judgment in WP No.35179/2005 ~ P.Dhandayuthapani and others

Vs. Union of India and others dated 25.11.2005, a copy of which has been

~annexed with the said affidavit. They have also fumishedcbpies of the -

Order of Lucknow Benéh of this Tribunal in O.A. 436/2005 — Upendra

" Kumar Mishra and cthers Vs. Union of India and others decided on

2.9.2005 and the M/o Persorinel D.O. Letter No. 28035/1[2002—Esftt(D)._,:--  o

dated 9.8.2005 from sts Secretary to the Foreign Secretary

14 The Wﬁt Petntlon No. W.P. 35179/2005 (supra) has ansen from T

.’the:order of the Madras Bench ofthls Tnbunai in OA 73/2005. . All the 32 R

apphcants in the said OA 73/2005 were casual labourers in the office of the

Passport Officer, Trichy havmg the requisite qualifications for the post of

Lower Division Clerks. ~ They sought regular promotion/appointment as .

Clerks with weightage for their past service and age relaxation etc. through -

a Special Departmental Examination or selection to be ccmducted bythe

B Resoondents FoHowmg were the reliefs sought by them in the O. A

“a )top hold that the aophcants are ent:ﬂed to be consudered for
regular promction/appointment thraugh special departmental
Examination or selection for clerical posts in Group 'C' with
weightage for their past service and aoe relaxation, and

(b) consequently dlrect the. Respondents to consider and .
promote the applicants as Lower Division Clerks pursuant to
Circular No.V, 1V. 560/1/2005 dated 7.1.2005, issued by the
Deputy Secretary (PV), CPV Division, -Ministry of External
Affairs,Government of India, without insisting on their being

. regular grade 'D' staff, with we)ght'ige for their past semce and
" ._relaxation of age requirement.”

piscte Huspiae, S g
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The Tribunal dismissed the O.A vide order dated 5. 10. 200‘5 They had
R ’eartrer submltted representations to the respondents to permlt them also to N
B .take part in the departmental test held for Group 'C' post as per nottﬁcatton i
. dated 6.12. 96 As their request was not granted they approached the
_ Trtbunat vrde O.A 487/1996 which was drsposed of with a dtrectron that as
o _and when vacancres anse they should be consrdered for Group ‘D' posts
- before the resoondents go for open market selection. The resnondents B
: agarn notified an exammatson for 12.12.1998 for the post of LDCs to be
| ‘appomted from the Group 'D‘ employees as per the Recrurtment Rules. o
~ Again they approached the Tribunal vide OA 1096/1998 but wrthout any
_ success When the next c:rcutar dated 7. 1 2005 mvrttng app!tcatlons for
}ﬂhng up the posts of LDCs from the etlotbte Group D' staff was tssued the -
‘apphcants staked thelr clalm once agam and filed the OA 73!2005
B (supra). This ttme the Department of Personnel and Trammg ttsetf whtch '
lwas respondent No 3 tn the case took the eartler stand of the respondents Rt .
:“that onty the regutar Group D emptoyees can be oerrnttted to partrcnpate
-in the proposed Departmenta' Exammatton and not by the apphcants who
| are only casual Iabourers The apptscants in thts case have rehed upon a oo
- common order of the Madras Bench of this Tribunal in O. As 212 to 216 of

- 2003 dated 5. 12 2003 grantmd the fottow:ng rettefs

“In the conspectus of the above facts and circumstances of
the case, we direct the respondents to evaluate a
'potlcv/scheme as has been done in the Cochin Regional
Passport Office and ‘hold a Departmental Competittve
examination exclusively for regulanz::tron of casual labourers
as a one time measure by. giving ‘age relaxation and
weightage to casual labour service rendered by the applicants
‘and’ other relaxed standards of qualification as the
respondents deem it fit and proper in the circumstances of the
case and based on such selection, appoint the applicants int
eh regular vacancy. However, we make it clear that the

L mtermtttent non-engagement of some of the applicants herem
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should not stand in the way of their selection. We drrect the .

respondents  to process the above said direction as
- expeditiously as possible and in any case within a period of
four months from the date of receipt of a copy of this order

“The ngh Court of Madras also drsmrssed the Writ Petition Nos 16582--

A'Trrbunal dated 5.12. 2003 vide judgment dated 216 2004 Meanwhlle.

| apparently the respondents themselves have rssued the Curcutar dated

- 16586 of 2004 ﬂed by the respondents aoatnst the aforesard orders of the -

16.8. 2005 ampugned in the present O.As mvrtmg applrcatrons from both‘,."'_:' | :

T educatronatly Quahﬂed Group 'D' emptoyee“ and the Casual Workers for'

) the proposed Combmed Departmental Examination to fill up the vacancres_'

brought the said Clrcular dated 16.8.2005 to the notrce ot the Tnbuna!“
before the O.A. 73/2005 was dismissed on 5.10.2005. The Madras High |

Court after consrdenng the orders of the Tnbunal dated 5, 12 203 (supra) L o

separate specral departmental eXamination for the petrtroners/apptrccmts

, _avartable in the grade of LDCs. It appears that the reepondents have not! -

. 'and the High Court Order dated 21 6.2004 “hetd that bv. conductlnq a

the mterest of the Department is not qornq to be effected in anv manner

under

‘6 We have gone throuoh the relief clarmed by the-.-.--,.

| The ooeratrve part of the said judgment of the Madras HlQh Court reads as" B

- petitioner/applicants, the stand taken by the department, . -« .
earlier orders of the Central Administrative Tribunal dated .

5.12.2003 and the Division Bench decision dated 21.6.2004 B
made in WP No.16582 to 16586 of 2004, conforming the order -
passed by the Tribunal. On verification of the entire materials
available on record, we are satisfied that by conducting a
separate special departmental Examination for the
petrtroners/aophcants the interest of the department is not
~going to be effected in any manner.

7 It is relevant to note that the Ist respondenthxtemal -

Affairs Ministry, in its counter affidavit filed in OA No.702 of

2005, justified its action to hold a combined departmental
o Examrnation for Group D employees as well as casual workers

e o= it i b
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. for appointmenf to the post of Lower Division Cierks.' it is also
brought to our notice that the eligible Group D employees

casual workers. It was further pointed out that such
- Examination had been conducted in the past in 1985, 1993
and 1997 and the casual workers had worked for a long time
and contributed for he organization which suffered from
shortage of manpower. It was also stated that as a one-time
measure, approval had been obtained for such exercise. As
said earlier, learned counsel for-the petitioner has also stated
that Group D employee would be placed in seniority above the
casual workers when they are selected. It is pointed out
before us that in spite of the clarifications by the Ministry, the
Tribunal dismissed the Original Application holding that as per
the Recruitment Rules, the petitioners could be considered for
Group C posts only -though open competition and not by
promection, hence, they were not entitied to be considered for
appointment to Group C posts. In this regard, learned counsel
for the petitioner points out that they did not ask straight away
for absorption as Group C employees but their prayer was that
they should be considered and allowed to participate ‘in the-
special Examination for promotion and appointment to Group -
- C posts, for which they were not considered eligible by the

. department; despite having warked or long. - We are” also
satisfied that the Tribunal failed to take note of the specific -
stand of the Department in OA No.702 of 2005, wherein, they
had categorically stated that th Ministry had. taken a policy
decision to permit: -the. casual emplovees to take the
Examination in view of the Acministrative necessity. As rightly
pointed out by leamed counsel for the petitioners, they are.
being considered only eligible to compete in an Examination
and selection and only after such selection, ‘they would be
appcinted. In such circumstances, the reference made to the
judgment of the Supreme’ Court is not applicable to the case
on hand. : . ' :

8 We have already referred to the order of the very same
Administrative Tribunal, dated 5.12.2003, made in OA No.212
to 216 of 2003, wherein similar claims of similarly placed
persons were considered and accepted. The said order of the
Tribunal was challenged before this Court and.by order dated
21.6.2004, in WP N0s.16582 to 16586 of 2004 | the Division -
Bench, after considering all the relevant aspects, held that the
casual employees working in the Chennai Passport Office are
entitled to be considered for promotion to Group C posts, and
Yy saying so affirmed the order dated $.12.2003 of the Central
Administrative Tribunal in OA Nos 212 to216 of 2003. As
rightly pointed out by the learned counsel for the petitioners,
- the Tribunal should have fcllowed its earlier order which was
T affirmed by this Court. ‘
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'8 There is no serious dispute by the respondents regarding
the applicability of the order of the Tribunal dated $.12.2003
made in OA Nos.212 to 216 of 2003, affirmed by this Court in
WP Nos. 16582 to16586 of 2004.

10 In the light of the above discussion, we issue a direction on
ihe liens of the order of the Central Administrative Tribunal
dated 5.12.2003 made in OA Nos. 212 t0216 of 2003. We
make it clear that the intermittent non-engagement of some of
the applicants/petitioners herein should not stand in their way
of their selection. Having regard to the fact that the petitioners
have been serving the department as causal labourers for
more than a decade and that the claims of similarly placed
persons have been directed to be considered by the Tribunal,
which had become final and conclusive, we are constrained to
issue a direction tot he Department to conduct competitive
Examination exclusively for the regularization of the petitioners
hereinfapplicants in order to render substantial justice tot hem.

11 Writ Petition is ordered to the extent mentioned'ébove. No
costs. Connected Miscellaneous Petitions stand closed..”

According to the respondents, though the above direction of the Hon'ble
High CQurt was limited only to the 32 casual labourers working in the
Passport Office, Trichy, who were p.arties to the O.A and the Writ Petition,
it was exténded to all cother similarly p!abed casual workers in other
passport offices also.

15 ~ As regards the order of the Lucknow Bench of the Tribunal in
OA 436/05 is concerned, the facts in that case was quite different from
thosé of the present cases. The a}aplicant in the said O.A sought

permission to cbmpete with the other casual labourers already on the rolls

of the Passport Office in terms of the circular dated 16.8.2005. He was

initially engaged as a daily wager in the Passport Office, Lucknow but he
could not work after 24.10.92 when he fell ill. When he reported for work

on 11.3.93, he was not allowed to work as the employer cannot indefinitely

~wait for the casual labourers to complete the work for which he has been

—..._employed. The Tribunal after noting the above facts dismissed the O.A as
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one without any merit. The said order of the Lucknow Bench reads as

tunder:-

"9 Annexure A10 is Circular issued by the Deputy
Secretary (PV), Ministry of External Affairs Government of
India addressed to all the Passport offices seeking
their...............on regular Group D and casuyal workers who
are educationally qualified latest by 19.8.20035 to appearin
the Combined Repartees examination scheduled to be held
on 4.9.2005 for filling up existing vacancies at the leve| of
LDV in the organization.” |

10 In the case of the applicant he is not bome on the
strength of any Passport Organization even as casual
worker even to date. According to the applicant himself he
could not attend the duties after 14.10.1892, but when he
became fit to resume the duties and reported on31.3.1993
~ior the purpose, he was not allowed to do so. We fail to
understand as to how he is entitled to participate in the
Combined departmental =xamination which is meant for
cnly those educationally qualified Castal worker who are
WCiKing with the Passport Officers as on 16.8.2005 when
the Circular Annexur.eA10 was issued. From the facts as
disclosed by the applicant himself we find hardly any merit
in his claim for issuing any direction tot he respondents to
allow him to take eXxamination in terms at Annexure. A.10.

11 The OAis therefore found without merit and hence is
liable to be dismissed at the admission stage. The OA is
dismissed without any order as to costs.”

However, many 'of the applicants in the present O.As are temporary status'

holders waiting for regularization of their service under the 1993 Scheme.

The grant of temporary status is'a step prior t‘o regularization, if the casual

“labourers with the requisite number of days of work cannot be regularized

straight away for want of vacanci‘es in Group-D posts.  Some of the
applicants, thdugh not holders of 'tempbrary status' has been waiting for
their re-engagement and regularization in due course. of course, they
were also on the rolls of the Passport Organizations as on 16.8.2005.

16 Coming to the D.O letter dated 8.8.2005, the Ministry of

~_ Personnel, Pubiic Grieizanoes and Pensions have stated that the 19383
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Scheme was the last one of such schemes and all dlrect recrurtment :

vvacancres of Clerks/Slenooraphers elc lhereaﬁ:er was requrred to be ﬁlled LR

only through the normal rules-ie., through the Clerks Grade Exammallon '

conducted by th Staff Selecllon Commission and the redulanzatlon through

l:he brooosed recrurlmenl: by the Mmlslry of Extemal Affalrs would amount o

o back door enlry which wil have wide repercussrons The DOPT has
: also observed that lhe proposed method of reoruztment of LDCs bv the _'
| educatronally dualrﬁed casual labourers will nol still solve the problem as .

‘ out of the 300 odd educatlonally qualrfed casual labourers only aboul 100

could be accommodated and the remammg 200 casual labourers would

still berSlsl for holdlno anolher Special Quallfymo Examtnatlon The DOPT ;

. has however aoreed wrth the proposal oflhe l\/llmstry of Exl:ernal Affairsto

go ahead with the Deoartmenlal Comoetmve Examlnatlon for the

educatlonally qualrfed casual labourers lo ﬁll up the exrstlng vacancres of -

| LDCs if the problem of reoulanzallon of casual labourers could be sorted |

out. The DOPT has again stated in the said DO letter that it would be the

“last such exercise” for which it ‘would grve clearance. They also wanted

. the Ministry of external affalrs to consult lhe Depar’tmenl of Expendllure in

lhls regard lt reads as under:

- "The " matter has been considered carefully. = Similar . -
- Propcsals had been referred By the Ministry “of External
-~ affairs in the past. However, DOPT could not agree to these
" proposals on the ground that the Scheme for SQE approved -
by DOPT in 1993 was the last one and that aj direct
recruitment  vacancies of Clerks/Slenographers etc.
- thereafter were required to be filled only through the normai
~Clerks Grade Examination conaucted by the Staff Selection
Commission and that regularization in this manner would be
a case of back-door entry and will have wrde repercussions.

lt is observed from lhe details furnished in your letter that
even if DOPT were to agree to the proposal as a one time

. exception, not more than say 100 (out of 300 educationally

\\\/-"
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qualified casual employees) casual employees would be able
o get regularized as many of th educationally qualified

Group-D employees would also get selected. Therefore, the

problem of regularization of remaining casual employees,
including approximately 200 educationally qualified casual
workers, would sl persist for regularization in Group -C

- bosts by conducting more such SQEs. .

It is understood that an SIU study is currently on to assess
the requirement of manpower in the Passport offices. If the
Ministry of External Affairs can get sufficient number of
Group-D  sanctiched posts for various Passport offices
keeping in view the warkload highlighted in your letter, this
department would have N0 objection if all such newly
sanctioned Group -D posts are filled from among casual -
&MpiCyees. |n my view this would be g straightforward and
Peérmanent solution to the demand for regularization of the

casual employees of the Passport Offices and preferable to
any other course of action. o .

However, if it is the considered view of MEA that the problem
can be sorted out by holding SQE, as Proposed, MEA may

- SQE. Needless to say, this would be the last such exercise
for which DOPT would give-clearance. It is for the MEA to
decide whether the SQE is the comprehensive solution to

- the problem they have heen working for. Department of

- Expenditure may also be consulted.” =~ .

7 - The cases of the .appﬁcantsj in these O.As are also different

from those in OA 73/2003. The essenia difference is that the 32
applicants/petitioners in OA 73 of 2003 / W.P.No.35179 of 2005 (supra)
are still on the rolls of the concerned Pésspoﬁ Office.  Though the

~ applicants in the present O.A though worked for a fairly long time from -
1992 bnwards and rhost of them were conferred with temporary status
under the "Casual Labourers (Grant of Temporary Status and
Regularizaﬁon) Scheme of Government of mdia, 1993, they are not on the

ralis of any of the Passport Ofﬁces in which they were engaged earlier.

e L, Some of them were not re-engaged by the respondents for want of work
4. o
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- and some of them were terminated for their contmuous absence from duty

The basic argument of the aoolrcanta in these O.As is that the action of the
respondents in not permlttmg them to compete in the Departmental
Competltlve Exam nation  for selection and appomtment against the
existing vacancnes of Lower-Dlvlslon Clerks with the casual labourers on

the rolls of the Passport oﬁ' Ices on 1.1. 2006 is arbrtrary, dlscrlmlnatory and

. violative of Caeual Labourers (Grant of Temporary Status and

| Regularization) Scheme ef Gevernment of India, 1993. This argument has

to be rejected at the outset itself as the 1993 Scheme does not provide for
holding any Departmental Competrtlve E=xamination for the educatlonally

qualified casual labourers for selection and appointment as Lower Division

~ Clerks. The only method perrnltted under the said Scheme for the casual

labourers to be brought on the permahent establrshment is through the

regular selection process for Group ‘D' posts. Smce the applrcants are

seekmg regular appomtment as Lewer Division. Clerks in terms of the said

,“scheme we do not fnd any merit ll’l therr contentron that they were”’

dlscnmmated agamet the Casual Labourere still - on the rolls of the

respectlve Passport Off ices. The Apex (,ourt in Umon of lndra and others ’-

Vs Mohan Pal and o*hers (2002) 4 SCC 573 has made rt clear that 1993

Scheme was a one time programme. The benefits as avallable to casual
labourers in tre 1993 Scheme and nothing more can be claimed by the
ahbl;c_ants as a matter of nght. Clause 7 of the Scheme also empowers
the Government to dispense with the eem'cee of the casual labourers even

after conferment of temporary status by glvmg one month's notice in

writing. The employer also could terminate the services of the casual

~--..._labourers under the prwrsrorls of the said clauee ~ The applicants have

w\..»\»
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no valid right to appear in the Competitive Exarﬁination just because they |
served as casual labourers at some point of time and they were conferred
with temporary status in terms of the relevant Scheme. However, it is
aitogether a d:fferent question whether respondents are right and
comoetent to hold a Departmental Competitive Examination for the
educationally qualified casual labourers on the rolis of the Passport
Organizations on 1.1.20086 for appointment as Lower Division Clerks in the
existing vacancies in‘vioiation of the existing Recruitment Rules as raised
by the applicants in OA 645/05.

18 The respondents have contended in MA 1032/2006 in OA
| 442/2006 that the Departmental Competrtxve Examination for all the
educatronanv quahfed Casua! Labourers who have been working in the |

Central Passport Orgamzatrons on 1.1, 2006 was held 'in complrance of the

Hon'ble Hiagh Court of Madras s Judgment on the W.P. No 35177/2005 and

R WMP Nos 38160 to 38161!9005 (in the case of P. Dhandayuthapam and
31 other Casual Labourers of Passport Office, Trichy.)" They have further
submitted that they.have conducted the exammation ‘for a,” similarly
situated workers on “all lndra bas:s by @xtendmg the beneﬁt of the said
order of the Hrgh Court and any move to permit the ex~casual workers,
would be in contraventron of the said order As chserved earher the
~ Hon' ble High Court o‘ Madfas while passing its common order in
W.R.No.35177/2005, 38160/2005 and 38161/2005 considered an earlier
order of the Tribunal in OA 212 to ’316 of 2005, when in those cases a
darectton tohold a Departmental Comoetr‘nve Evammatrons exclusively for
regularization of casual labourers as a one time measure by giving age

. relaxation and weightage to casual service rendered by the applicants and
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‘other relaxed standards of qualifcation as the respondents deem it fit and
proper in the crrcumstances of the case and based on such selectlon -

B -,A,.appornt the appllcants ln the regular vacancy. The nght Court has alsov I

observed that the aforesard order of the Tribunal was challenged and the

‘Hroh Court. vrde order dated 21.6. 2004 in WP Nos 16582 to 16586 of =
2004 held that the casual employees worklng in the Chennal Passport

’ Off ice are entrtled to be consrdered for promotion to Group 'C' posts. ltis

not understood whether the respondents have lmplemented ‘those

vdrrectlons ot the Trlbunal as well as the Hon ble Hrgh Court by regularrzrng 7

those casual labourers |n Group ' oosts The stand taken by the

respondents before the Hon ble HlGh Court of Madras was alsoin favour of

the aopllcants in OA: 73/2005 as the Clrcular dated 16 8.2005 has already e

been lssued before the Hroh Court pronounced its ;udgment on

25.11 .2005.

18 Now the question before us is whether thls Trlbunal would confine

itself onlv by passing an order dlsmlssrng the present O As and RA for the
reasons already tndlcated elsewhere in thrs order and to vacate the interim
orders by which the respondents were restratned from announcmg the
results and filling up the existing vacancies of LDCs on the basis of the |

Departmental Competltlve examination held on 20.5. 2006/21.5. 2006 as

ordered on 23. 5. 2006and16 6.2006 or to consrder the constltutronal valldlty' S

- .of the Crrcular dated 16.8. ?OOS whlch has since been modrﬁed to some

extend by the respondents themselves vrde their crrcular dated 17.3. 2006

As stated earlier, the applicants in OA 645/05; are regularly appointed

~ Group 'D' officials working with the respondents and have the legally

~~-_recognized right to be considered for appointment as LDCs in terms of the

o~
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Mi,n,istryvof_Extemal._Affairsv, Central _Pafsspo& Organizaﬁon-(Group 'cC

) poqts)Recrurtment Rut"éé,199’6’. Acco dmg to thém, the éppnbants in other

O.As are being allowed to enter into theijr territory by the respendents by

- their circular dated 16.8.2005 and to infringe their vested right to be

appointed as L.D.Cs against the 10% quota earmarked for them, Of
‘course, the respondents themselves have redressed their grievance in this

regard duh‘ng the Pendency of the 0.4 by issuing the subsequent circylar

hold g departmenta] CCmpetitive examination for aj| the
educationaily qualified casual workers against the existing
Vacancies - at. the level of Lower Division Clerks - in
contravention of the Racruitment Rules. mag by the
President under the powers conferred upon him by the
‘brovisions of Atticle 309 of the Constitution calleq Ministry
of External Affairs, Centraj PassportOr'ganization (Group-C
posts) Recruitment Rules, 19967" _ :

21 !ﬁ State of Ha&‘ ana Vs. Piara Singh (1992) 4 SCC 118 the

Supreme Court held that in thé matter of conditions of sewide, retention

and abalition of posts etc., the main concem of the court s to ensure the

~ rule of law ang the executive actions are within the Scope of Articles 14

6 of the Constitution. The power to prescribe condition of service js

.
——

¢




iR
g

) 36

to be exercised through the Recruitment Rules or, in their absence, though

the administrative instructions. The Apex Court held as under:

2 Ordlnan!v speakmg the ‘creation and abolition of a post
is the prerogatzvc of the Executive. It is the Executive again
= that fays down the conditions of service subject, of course, o
¥ : ; a-law made by the appropriate iegls!ature This power to -
' " prescribe the conditions of service can be exercised either
| by _making rules under the proviso to Adicle 309 of the |
- ' Constitution_or_{in_the absence of such rules). by issuing -
rulesfinstructions in_exercise of its executive power. The
_ court comes into the picture only to ensure observance of
N fundamental -rights, statutory provisions, rules and other
2 o - instructions, if any, governing the conditions of service. The
main concermn of the court in such matters is to ensure the
' : rule of law and to see that the Executive acts fairly and gives
a fair deal to its employees consistent with the requirements
O of Articles 14 and 16. It also means that the State should
“not expldit its employees nor should it seek to take
- advantage of the helplessness and misery of either the
unemployed persons or the employees, as the case may be.
As is often said, the State must be a model employer. It is
for this reason, it is held that equal pay must be given to
equal wark, which is indeed one of the directive principles of
the Constitution. 1t is for this very reason it is held that a
- perscn should not be kept in a tempoerary or ad hoc status for
long. Where a temporary or ad hoc appointment .is . .
) . , continued for long the court presumes that There is need
: i and warrant for a regular post and accordingly directs
o regularization. While all the situations in which the court may
act to ensure fairness cannct be detailed here, it is sufficient
N to indicate that the guiding principles aré the ones stated
: ' above".
- -, 45 The normal rule, of course, is regular recruitment through
1 the prescribed agency but exigencies of administration may
sometimes call for an adhoc or temporary appmntment to be
made. In such a situation, effort should always be to replace
| - such an ad hoctemporary employee by a regularly selected
= employee as early as possible. Such a temporary employee
may also compete along with others for such regular
selection/appointment.  If he gets selected,well and good,
i : but if he does no, he must give way to the regularly selected
] candidates. The appointment of the regulardy selected
i candidate cannot be withheld or kept in abeyance for the
L sake of such an ad hocfiemporary employee”.

22  Further in Rai Sahib Ram Jawava Kapur Vs, 'St-'até f pfﬁi‘abj
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- power of the Central Govemnment cannot infringe any provision of any law
made by the Parliament " it has been helq :

I ‘It may not be possible to frame an exhaustive definition of .
, what executive function means and implies. Ordinarily the
'  executive power connotes the residue of governmental
functions that remain after legislative and judicial functions
~are taken away. The Indian Constitution has hot indeed
recognized the doctrine of separation of powers in its
- absolute rigidity but the functions of: the "different parts or
branches of “the Government  have been sufficiently
~ differentiated and 'conseque‘ntly it can very well be said that
cur Constitution does not Contemplate assumption, by one

organ or part of tfi&"State, of fiRctions that essentially belorig

departmental or subordinate legislation when such powers
are delegated to it by the legislature. It can also, when so
empowered, exercise judicial functions in a limited way. The

‘provisions of the Constitution or of any law. This is clear from

the provisions of Aricle 154 of the Constitution but, as we
have already stated, it does not follow from this that in order
to enable the executive to function there must be a law
already in existence and that the powers of the executive are
limited merely to the camying out of these laws.” '

23 . in P.K.Sandhu (Mrs) V.Shiv Rai V. Pati. (1897) 4 SCC 348 it

was held by the Apex Court as under:

‘It is seen that the statutory rules having been made, one of the

. methods as provided under Rule 4(1)b) is, by deputation. |t
would be obvious that drafting the officers serving in the UOI or

" States outside the Lok Sabha Secrétariat would be inconsistént
with, unless suitable amendments afe made to the Rules. When
We have asked the leamed counsel for respondents to place
before us anv orders that might have been passed by Hon'ble
the Speaker in that behalf, he placed the entire record before us. -
We have perused the record and. found that no_statutory
amendment tot he rules came to be made, We find some orders
but they do not cover the aforesaid dffences. We are assured by
the learned counsel that expedtious steps would be taken to
have the rules amended as per law and placed before ys for
further consideration.. (emphasis supplied).

24 } In the case in A.B.Krishna and others Vs. State of Karnataka

and others. (1998) 3 SCC 495, the Apex Court held:

"8 As a matter of fact, under the scheme of Ar‘ticle 309 of
. the Constitution, once a legislature intervenes to enact a law
W e |

-
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regulating the conditions of service, the power of the
Executive, including the President or the Governor, as the
case may be, is totally displaced on the principle of *doctrine of
occupied field". If, however, any matter is not touched by‘that
enactment, it will be competent for the Executive to either
issue executive instructions or to make a rule under Article 308
in respect of that matter.”

.25 In Mahendra .. Jain and others Vs Indore Development

Authority and others | 2005 SCC (L&S) 154 the Apex Court categorically

held that before the State offers a public service to a person it would
comply with the constitutional requirement of Articles 14& 16 of the

Constitution. The Hon'ble Cburt held as under:

"19 ........What can be regularized is an irregularity and not an
illegality. The constitutional scheme which the country has .
adopted does not contemplate any back-door appointment. A
State before offering public service to a person must comply
‘with the constitutional requirements of Articles 14 and 16 of
the Constitution. All actions of the State must conform to the
constitutional requirements. A ddily-wager in the absence .of
a_statutory provision in this behalf would not bé entitled t
reqularization.” (emphasis supplied) :

26 In Union Public Service Commission Vs. Girish Javanti Lal

Vaghela and others, SLJ 2006(3) 28 the Apex Court held as under:

“Article 309 lays own that subject to the provisions of the
Constitution, Acts of the appropriate legislature may regulate the
Recruitment and conditions of service of persons appointed to
pukiic services and posts in connection with the affairs of the
Union or of the State. The proviso to this Article confers power
upon the President or the Govemment as the case may be, to
make rules regulating the Recruitment and the conditiohs of
seivice of persons appointed to services and posts in connéction
with the affairs of the Union of the State...”

27 The Apex Court in_Principal, Mehar Chand Polytechnic.

Jalandhar City and another Vs, Anu Lamba and others, 2006 AIR (SCW)"

4373 held as under:

- "16 Pubilic employmént is a facet of right to equality envisaged
under Article 16 of the Constitution of India. The State although
is a model employer, its right to create posts and recruit people

. therefor emanates from the statutes or statutory rules and/or
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Rules framed under the proviso appended to Article 309 of the
Constitution of India. The Recruitment Rules are framed with a

© view to aive equal-opportunity to all the citizens of India entitled
for being considered for recruitment in the vacant posts.

7 THe Pafiariant fer giving sffsst o tiie provislons sf Artisle 16
6151*7 EQ? pacrgﬁg?ﬁgﬁén gg'e'aﬁaggtedf the a@m‘?ﬁlcyment Exchanges
(Compulsory Notification of Vacancies) Act, 1959. The statutes
and the statutory Rules framed by the Union of India and other
States aiso invariably require issuance of a public notice so as to

enable all eligible candidates to file application therecf. The

- 18 In a large number of cases, this court noticed that the holders
: of public posts had been making recruitments in total vidiation of
the recruitment process... In. regard to, the, . question. . of ...~ .
benches. Some benches pointed out that the equality doctrine
enshrined in Articles 14 and 16 of the Constitution of India had
been grossly violated by the authorities and the provisions of
Recruitment Rules were given a complete go by. Even the
beneficent provisions of the reservation applicable tot he

backward classes of pecple had not been acdhered to.

. - (7 ar -l"av-ﬁ\ A
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19 This court also noticed a rowing tendency of giving back door
appointments to a large section of employees on adhoc basis or
on daily wages.” (emphasis supplied).

28 In Pﬁncipél, Mehar Chand Polvtechnio,_Jaléndhar Cify Vs. Anu

Lamba 2006 AIR SCW 4379 the Apex Court held as under

“In this case, neither a policy decision was taken by the
Central Government nor there existed any rules in this behalf.
Although this court is not direct concemned as to whether such
a policy decision cauld have been taken in view of the
provisions contained in Article 309 of the Constitution of India,
We may notice that in. 4.Uma Rani V. Registrar, Cooperative
- Socleties and Others (2004) 7 SCC 112, this court opined:

, “No regularization is, thus, permissible
in exercise of the statutory power conferred under
Article 162 of the Constitition if the appointments
nave been made in contravention of the statutory
rules.”

29 The whole issue received a total review and reconsideration

G

’-\MI by the Apex Court in Secretary. State of Kamataka and others Vs

.
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Umadevi, (2006) 4 SCC 1= S|4 2006(3) 1. Apart from the judgments

| ‘alre'ad:y dichssed aboife, fdlowing are some of the other relevant
| judgments considered by the Apex Court::-

(i) State of Himachal Pradesh Vs Su.resh'Kumar Vema_and another.

1996(1) SCR 972 (1996) 7 scc 562, w'h‘erevin thé»Apex Court held that a
person app.ointed on déi!y wages vbasis was not "aiqn appointée to a post
- according t'cvjl Rules. On Eis vv"t‘err_rfnnvaﬁoh; on the project employing him
'coming to én end, theCourt could notiissue a direction tore-engage him in
any other work or appd;]int“fﬂwim against ekisting vacancies. The court said:

“tis settled law that having made rules of recruitment to
various services under the State or to 3 class of posts
under the State, the State ig bound to foliow the same and
- to have the selection of the candidates made as per
recruitment Rules and appointments shall pe made
accordingly.  From the date of discharging the duties
attached to the post the incumbent becomes 2 member of

It has also been held that the appointment on daily wages cannof be a

conduit'pipe for regula'r appointments which would be a back-door entry,

detrimental to the efficiency of service and would breed seeds of nepotism

and corruption.

(10) SCR 20 wherein the Apex Court has cansidered the validity of the
confirmation of the_ 'irregu!any employed ang regularization in

- Government service and held as under:

‘So far as the question of confirmation of these employees

whose entry was illegal and Void, is Concemed, itis to be noted

that question of confirmation or regularization of an irregularly

appointed candidate Would arise if the candidate concerned js

appointed in an irregular manner or on adhoc basis against an

available vacancy which is already sanctioned. But if the initjal
- entry jtself jg Unauthorized and is not against any sanctioned
vacancy, question of regularizing the incumbent on such non-
g
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existing vacancy would never survive for consideration and
even if such purported regularization or confirmation is given it
wouid be an exercise in futility " '

The court further stated:

'In this connection it is pertinent to note that question  of
reguiarization in any service including any Government service
may arise in two contingencies. Firstly if on any available clear
vacancies which are of 3 long duration appointments are made
on adhoc basis or daily wage basis by a competent authority
and are continued from time to time and if it is found that the
incumbents concerned have continued to be employed for a
long period of time with or without any artificial breaks, and their
-services are’ ctherwise required by the institution: which

© empioyed them, g time may come in the service career of such
employees who are continued on adhoc basis for a given
substantial length of time to regularize them so that the
employees concerned can give their best by being assured
security of tenure. Bu! this would require one precondition that
the initial entry of such an employee must be made against an
available sanctioned vacancy. by following the. rules: and |

&y

in which the Guestion of regularization may anise would be
when the initial entry of an employee against an available
“vacancy is found to have suffered from some flaw in the
pracedural exercise though the person appointing is competent ‘
10 effect such initial entry of the employee against an available
vacancy is found to have suffered from some flat in the
- procedural exercise though-the person appointing is competent
to effect such initjal recruitment and has otherwise followed due
procedure for such, recruitment. A need may then arise int eh
light of the exigency-of administrative requirement for waiting
- such irregularity in the initial appointment by a competent
autherity  and the irregular initiat appointment may be
regularized and security of tenure may be made available o the

must not be found to be totally illegal or in blatant disregard of
all the established rules and regulation goveming such -
recruitment.” - - . . - .

(iif) In Union Public Service Commission V. Girish Jayanti Lal Vaghela and

others, 12006(2) Scale 115, the Apex Court considered the appointments
made without proper advertisement, ’

“Article 16 which finds place in Part Il of the Constitution

relating to fundamental rights provides that there shall be

equality of apportunity for all citizens in matters relating to

\\ employment or appointment to any office under the State,
™. The main object of Article 16 is to create a constitutional

N
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right to equallty of opportunity and: employment in public
office. The words “employment” or ‘appointment” cover not
merely the initial appointment but also other aftributes of
Service lika Premetion and age of Superannuation etc. The.
appointment to any post under the State can only be made -
after a proper advertisemednt has been made Hinviting

-~ applications _from eligible ._‘caindidatels» and - holding ™ of

- selection by 3 body of experts or a Specially constituted

Committee whose members are fajr and impartial. through a

- written eXamination or interview - or soma ciher ratiorial =
criteria for judging the inter-se merit of Candidates who have

appointment to a post under the State or Union cannot be
made without issuing advertisement  in the prescribed
manner which may in some class includerinviting
applications from the employment exchange were eligible -
e . candidates get thejr nNames registered. Any. regular -
' appointment made on a post under the State or Union -
without issuing advertisement inviting applications from -
eligible candidates and without holding a proper selection _.
where al| eligible candidates get a fair change to compete
WQUId vidate the guarantee enshn‘ned.under Article 16 of -
the Constitution.” =~ . : L S

30 . TheCOﬂs'ﬁtQtion Bénéh of the Apﬂéx» Court after haviné:_j dealt

with the case comprehensive!y) observed as under--

1 Public. employment in gz sovereign socialist secular
‘ . Gemocratic répubiic, has to be as set down by the Constitutioh
. - and the laws magde thereunder. Our constitutiona| Schemeé
envisages employment by the Government -and jts
instrumentalities on the basis of 5 procedure establishied in that -
behalf. Equality - of opportunity js the "-halimark, and the
- Constitution hag provided also for affirmative action to ensuyre .~
that unequals are ne treated equals. : Thus, any - public - -
empioyment has to e in terms of the constitutiongl scheme. i

XX Xx XX

-3 But, SOmetimes, this process is not adhereq to and the
. Constitutional Scheme of public employment is by-passed. The
” — _ “Union, the States, thejr departmental and instrumentalities have
: : resorted to irregular appointments, especially in the lower rungs
P ' of the service, without reference to the duty to ensure a proper
appaintment procedure through the Public Service Commission
or otherwise as per the rules adopted and to permit these
irregular appointees or those appointed on contract or.on daily
wages, to continue year after vear, thus, Keeping out those who
are Gualified to apply for the post concemed and Gepriving them

> .

] - ~. ©of an opportunity to compete for the Post. It has also Jeg to
; : e . Persons who get employed,. without the following of 3 regular
It ' ‘V\‘/\T ' \ v B
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procedure or even though the back door or on daily wages,
approaching Courts, seeking directions to make them
bermanent in their posts and to prevent regular recruitment to
the concerned posts. Courts have not always kept the legal
aspects in mind and have Occasionally even stayed the regular
process of employment deing set in motion and in some cases,
even directed that these illegal, irregular or improper entrants

~be absorbed into service. A class of employment which can

only be called ‘litigious employment’, has risen like a phoenix
sericusly impairing the constitutional scheme. Such orders are’
passed apparently in exercise of the wide powers under Article
226 of the Constitution of India. Whether the wide powers
under Article 226 of the Constitution is intended to be used for a
purpose of certain to defeat the concept of social justice and
equal opportunity for all, subject to affirmative action in the
matter of public employment as recognized by our Constitution,

nas to be seriously pondered over, |8 is time, that Courts desist
from issuing orders preventing regular selection or recruitment
at the instance of such persons and from issuing direction for
continuance of those who have not secured regular
appcintments as per procedure established. The passing of
orders for continuance, tends to defeat the very constitutional

scheme of public employment. It has to be emphasized that
this is not the role envisaged for High Courts in the scheme of
things and their wide powers under Aricle 226 of ‘the
Constitution of. India are not intended to be used for the
purpose  of  perpetuating ilegalities, irregularities or
improprieties or for scuttling the whole scheme of public
employment. Its role as the sentinel and as the guardian of

- equal rights pratection should net be forgotten.

4  This court has also bn occasions issued direction which
could not be said to be consistent with the Constitution Scheme
of public employment. Such. directions are issued presumably

" .on the basis of equitable consideration or individualization of

justice. The question arise, equity to whom?  Equity for the
handful of people who have approached the Court with a claim,
or equity for the teeming millions of this country seeking
employment and seeking a fair Opportunity for competing for
employment? When one idea of the coin is considered, the
cther side of the coin, has also to be considered and the way
open to anv court of law or justice, is to adhere to the law as

laid down by the Constitution and not to make cirections, which

at times, even if do not run caunter to the constitutional
scheme, certainly lend to water down the constitutional
requirements. It is this conflict that is reflected in these cases
referred to the Constitution Bench. : -

5 The power of State as an emplover is more limited than that
of a private émployer inasmuch as it is subjected to
constitutional limitations and cannot be exercised arbitrarily

.-/, N\ —

{See Basu's Shorter Constitution of India). Article 308 of the
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Constitution gives the Govémment the power to frame rules fof
the purpose of laying down the conditions of service. and

~recruitment of persons to be appointad to public services and - K
- posts in connection with the affairs of the Union or any of the

States. That article contemplates the drawing up of a

[ &

procedure and rules to regulate the recruitment and regulate

the service conditions of abpointees appointed to public posts.

it is well acknowledged that because of this, the entire process
of recruitment fof servic_es is controlled by detailed procedure
which specify “the necessary qualifications, the. mode of

‘appointment etc. If rules have been made under Article 309 of
‘the Constitution, then the Government can make appointments
~ only in accordance with Rules. The State is meant to be a .
model employer.  The Employment Exchanges {Compulsory .
Notification of Vacancies) Act, 1959 was enacted to ensure.

equal opportunity for employment seekers. Though this Act
1ay not oblige an employer to employ only those persons who
have been sponscred by employment exchanges, it places an

-obligation on the employer to notify the vacancies that may

arise in the various departments and for filling up of those

vacancies, based on procedure. Normally, statutory rules are

framed under the authority of law governing employment. it is
recognized that no Government order, notification or circular
can be subslituted for the statutory rules framed under the
authority of law. This is because, fo!iowéng any other course

could be disastrous inasmuch as it will deprive the sacurnity of -

tenure and the right of equality conferred on civil servants under
the Constitutional scheme. It may even amount to negating the
accepted service jurisprudence Therefore, when statutory
rules are framed under Article 303 of fthe CuﬂmituLIOﬁ which are
exhaustive, the only fair means to adopt is to make
uppoxntments based on the rules so framed ; :

' Xx XX : XX -

B .11 In spite of this scheme there m”sy be occasiocns when the

sovereign State or its merumentah ies will have to employ

persons, in posts which are temporary, on daily wages, as
~additional hands or taking them in wi ithout fallowing the required

procedure, to discharge the duties in respect of the Dosts that

are sanctioned and that are required to- be filled in terms of the

relevant procedure established by the Constitution or for work
in temporary posts oF projects that are not needed permanently:
This right of the Union or of the State Government cannot but
be recognized and there is nothing in the Constitution which
prohibits such engaging of percons temporarly or on daily
wages, to meet the ends of the situation. Bui the fact that such
engagements are resorted to, cannot be used to defeat the very
scheme of public ewpzuyment, Nor can a Court say that the
Union o the State Governments do not have the right to engage
persons in various capacities for a dura tion or until the work in a
particular project is completed  Once this right of the
Government is  recognized and the mandate of the

constitutional requirement for public employment is respected,
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there cannbt be much difficulty in coming tot he conclusion that -

it is ordinarity not proper  for Courts whether acting under
Article 226 of the Constitution or under Article 32 of the
Constitution, to direct absorption in permanent employment of
those who have bean engagea without following a due process -
of selection|as envisaged by the constitutional scheme.- :

- XX XX CXX

! o
34 While answering an objection to the locus standi of the Writ

scneme of things was emphasized. Chief Justice Bhagwati,

' Speaking on behalf of the Constitution Bench in

Dr.D.CWadbwa and others Vs. State of Bihar and others, 1987
(7) SCR 798 stateq: ' |

SXercise of the power by the State whether it be the -

Legis}atiure or the Executive or any other authority shoyld
be within the constitutional limitations and if any practice
is adopted by the Executive which is jn flagrant and

Systematic violation of jtg - Constitutional . limitations,

Petitioner No.1.as. a member of the public would have -°
sufﬁcie’n_@ interest to challenge such bractice by filing a writ . -
petition jand it would be the constitutional duty of this
Court to entertain the writ petition and adjudicate upon the
validity of such practice.” S

fule of law is the core of oyr Constitution, a court wouid -
certainly be ‘uﬁsabled from Passing an order upholding a
vidiation of Article 14 or in ordering the overlooking of the need

- to comply with ithe requirements of Article 14 read with Article
16 of the const'}itution. Therefore, consistent with the scheme
for public emplcyment, this Court while laying down the law, has

necessarily to hold that unless the appointment is in terms of
the relevant rules and after a Proper competition among
qualified persons, the same would not confer any'right on the
appointee. if it is g contractual appcintment, the appaintment
comes to an end at the end of the contract, if it were an
engagement or appointment on aaily wages or casual basis, the
same would come to an ‘end when it is discontinued. Similarly,
a temporary empioyee could not claim to be made Permanent
on the expiry of his term of appointment. It has also to be
clarified that merely because a temporary employee or a casual
wage worker is continued for a time beyond the terms of his
appointment, he would not be entitled to be absorbed in regular
service or made Permanent merely on the strength of such
continuance, if t}%e original appointment was not made by

|
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following a due process of selection as envisaged by the
relevant rules. it is not open to the Court to prevent regular -
recruitment at the instance of temporary employees whose
period of employment has come fo an end or of ad hoc

employees who by the very nature of the appointment, do not.

acquire any right. High Courts acting under Aiticle 226 of the
Constitution of India, should not-ordinarily issue directions for
-absorption, regularization or permanent continuance unless the
recruitment itself was made regularly and in terms of the
-constitutional  scheme. Merely because, an employee had
continued undercover of the order of Court, which we have
described as 'litigious employment' ion the earlier part of this .
Jjudgment, he would not be entitled to any right to be absorbed

o made permanent in the service,  In fact, in such cases, the -

High Court may not be justified in issuing interim directions,
since, after all, if ultimately the employee approaching it is
found entitled to relief, it may be possible for it to mould the
relief in stuch a manner that ultimately no prejudice will be

caused to him, whether as an interim direction to continue his -
employment would hold up the regular procedure for-selection <

or impose on the State the burden of paving an employee who
is really not required. The Courts must be carefu! in ensuring
that they do not interfere unduly with the economic arrangement
of its affairs by the State or its instrumentalities or lend
themselves the instruments to facilitate the. bypassing of the
constitutional and statutory mandates.
XXX XX o XX ,

39 ... The employees before us Wwere engaged on daily wages
in the concerned department on g wage that was made known
to them. There is no case that the wage agreed upon was not
being paid. Those who are warking on daily wages formed a

class by themselves, they cannot claim that they are -

"discﬁmmated as against those who nave been reguiarly -
recruited on the basis of the relevant rules. No right can be
founded on an employment on daily wages to claim that such-

employee should be treated on a part with a regular recruited |
- Candidate, and made permanent in employment, even assuming - -
that the principle could be invoked for claiming equal wages for

equal work. There is no fundamental right in thdse who have
been emploved on daily wages or temporarily or on contractual
Dasis, to claim that they have a right to be absorbed in senvice.
As has been held by this Court, they cannot be said to be
holders of a post, since, a regulaf appointment could be made
only by making appaintments consistent with the requirements -
of Articles 14 and 16 of the Constitution.  The right to be treated
equally with the cther embloyees emploved on daily wages, -
cannot be extended to a claim for equal freatment with those

who were regularly employed. That would be treating unequals

as equals, It cannot also be ralied on to claim a right to be

absorbed in service even thought hey have never been selected

“in terms of the relevant recruitment rules The arguments based

on Articles 14 and 16 of the Constitution are therefore overruled.
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“40 itis chnlended that the State action in not reoulanzmg the
empioyees was not fair within the framework of the rule of law.
The rute of law compels the State to make appointments as

- envisaged| by the Constitution and in the manner we have

»indicted - earljer. In most of these cases,. no doubt, the .

len | Bt e Rag .
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Tribunals and Courts initiated at the instance of the employees.
Moreover, : cceptlng an arguments of this natyre would mean
that the Stcnc would be permitted to perpetuate an ilegality in
the matter df public employment and that would be a negation of
the constitutional scheme adopted by us, the people of India. It
is therefore |not Possible to accept the argument that there must
- be a direction to make permanent all the PErsSons employed on
daily wages When the Court is approached for relief by way of -

yof
o i ¥ i HEl tmﬁl WRBHAEE (e Boks s
e gg&%}t@t{;eﬁ% v?@aae %Wbc‘m el Considered in the

lght of the \llcl'y Clear constitutional st,het“.e it cannot bes aid
that the emolovees have been able to establish a legal right to

- be made Permanent even though they have never been -
appointed in terms of the relevant rules or in adherence of
Articies 14 and 16 of the Constitution”,

Conclusion:

31 » In the mstant case the main contentlon of the respondents is

that they have condunted the Deoarlmental Cornpetltlve Exammatlon for

educatlcjnally quallﬁ‘ed all casual workers who have been workmg in the
‘ Central Passport O’oanwatlons as.on 1. 1.2006 for fi flllng up the existing

vacancies at the level ot l_ower Drvvsyon Clerks on 20.5.2006/21 5. 2006 to

comply Wlth the order of the Hon'ble High Court of Madras dated'
25.11.2005 in P.Dhandeyudhapanl and others case (supra). In the said

judgment the Hon’ble High Court has not lced the stand of the respondent

s .;.ylzgz-f T AT

Department made clear tnmuan the Clrcular dated 16.8.20805 which was
- undoubtedly contrary to the orovrsnons contained in exnstlng relevant

recru:lment rules, na*nely, Mlnlstrv of External Affairs Central Passport

. Organizations (Grouo-C Poslsl Recrurtment Rules, 1996 The directions

~.of the Hon'ble High Court to the respondents was to formulate g
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po!icy/scheme similar to the one ordered by the Tribunal in OA 212 to216

’,

of 2003 before holding the Departmental Competitive Examination

exclusively for regularization of casual labourers as a one time measure by
giving age relaxation and weightage to casual labour service rendered by
the applicants and other relaxed standards of qualiﬁvcation as »the
respondents deem fit and proper in the ci‘rcunﬁstan‘ces‘ of the case and
based on such selection, to appoint the applicants in regular vacancy. The

respondehts did not formulate any scheme/policy as ordered by the

. Hon'ble High Court. The D.Oletter No. 28035/1/2002-Estt(D) dated

9.8.2005 (Annexure.R.18 with OA 442/2006) from the then Secretary,

Mihistry of Personnel and Public Grievances and Pensions was only reply
to another D.O. letter No.8216,’PS/05 dated 27.6.2005 from the then
Foreign Secretary. Both these D.O. letters were mere correspondence
between the two denartments prior to ihe issuance of the |udoment of the
Hon'ble ansh Court of Madras in P.Dhandavudhapani's case (supra) on
25.11.2005. The Secretary, Ministry of Personnel, Public Grievances and
Pensions in his D.O letter dated 9.8.2005 has specifically pointed out that
the DOPT's Scheme of 1§93 was the last one and éli direct Arecruitment
vacancies of Clerks etc., are henceforth be filled u'p only through the
normal procedure and the regularization of daily wagers in the manner
proposed by the Ministry of External Affairs would amount to back-door
entry which will have wide repercussions. According fo the Ministry of
Personnel, Public Grievaﬁcee and Pehsions, proposal of the Ministry of
External Affairs to absorb the casual labourers as Lower Divisionv Clerks

after subjecting them through a Departmental Competitive Examination

/], would not still solve the problem as only 100 out of the total 300 casual
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labourers could only be regularlzed The Ministry of External Affairs have

| :-'Vno proposal as to how the problem of the remaining 200 educationally

quallf ed casual labourers would be solved. The view of the Secretary,

VMlmstry of Personnel Rublic Grlevances and Pensron itself was different.

Accordmg to him, the llvilmstry of External affairs should get suffi Clent

number of Group D’ polsts sanctloned and to appoint the existing casual

labourers agamst those newly sanctioned posts. ln any case, before the

.lmpugned crrculars dated 16.8.2005 and 1732006 were issued, no

scheme has been made taking into consideration of the various aspects of

the issues mvolved Her‘lce the contention of the respondents that they

~had held the departmental comoetltlve examination for the educationally

‘ouallﬂed casual labourers on 20.5. 2006/21 5.2006 as per the dlrectlons of

the Hon' ble ngh Court of Madras lS to be relected

32 g Another lmoortant asoect in these cases also cannol: be lost -

ssght of. The luddment/o.rders of lhe Hon' ble Hloh Court of Madras in

) PDhandavudhapams case (supra) is dated 25.11.2005. As noted

,"‘above the respondents dld not formulate any soheme/oollcy at’ter the

aforesald judgment of the Hon ble ngh Court was pronounced The first

‘lmouoned circular dated 16, 8. 2005 was issued prlor to the sald judoment

and it was not based on; any scheme/oolloy The second lmpugned

- circular dated 17.3. 2006 was issued only as a modlfcatlon to the earller
one. Thouoh the Examlnatlon in telms of the Clrcular dated 17 3.2006 was

: scheduled to be held on ’.l642006 it was postponed mdefmtely as

reported by the Senlor Central Govt Standlno Counsel. In the

meanwhlle the Apex Court hias already pronounced the judgment in the

|
|
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casevof Umadevi & others (supra) on 10.4.2006 stating in unequivocal

terms that “those who are working on_daily wages formed a class by , ) ‘

themselves and thev cannot claim that thev are d|scnmmated as. aqamst
" m@e iwmb&med:a@;e@ybm f‘ ‘ic,ﬂn@;mma.@_m &f éhe Fectultment

rules. it was also made clear_that no right can be founded on an

emplovment on dailv waqes to claim that such emplovee should be treated

on par with a regularly recruited candidate and made permanent in f

embloyment‘ even - assummq that the principle coufd be invoked for

claiming equal waqe for equal work. There is no fundamental right in

those who have been emploved on dally wagdes or temporarilv or on

contractuai basns to cialm that they have a hqhi‘ to be absorbed in servnce

In para 18 of the said Judgment the Apex Court again remmded as under:

“This Court is not onlv the Constitutional Court, it is
also the highest court in the country, the final court
- of appeal. By vidue of Article 141 of the
Constitution of Indza what this court lays down is

the law of the land. |Its decisions are binding on ail
the Courts.”

When the aforesaid Judgment has . already been pronounced by the

Hon ble Supreme Court on 10.4. 2008, the respondents ought not have
conducted the exammatloh for the casual

20.5.2006/21

labourers oh

5.2006 for thelr appointment as Lower Drv:s:on Clerks onh

regular basns which was admlttedtv against the existing Recrurtment Rules.

33 In the above facts ahd circumstances of the case aH the

prsent O.As and the RA are dismissed as they are devoid of any merit,

We quash and set aside the impugned circulars dated 16.8.2005 and

‘sanctioned by any

S
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competent authority. Consequently, we also hereby quash and set aside

1

the Departmental Comp!etitive Examination held by the respondents on

HE.6 H668/87 6.8656 foiihe sdusailenally guallfied essusi iabsursrs for
appaintment as Lower Division Clerks in the various Passport Offices

under the Ministry of Ex’t%mal Affairs, Govt. of India as the same was held

in violation of the law Iaiq down by the Apex Court in the case of Umadevi

and others (supra). Therie shall be no order as to costs.
o AR |

Dated éhis the 22nd day of December, 2006
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