IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
- ERNAKULAM
~ 0.A. No. 231 ' 199 g
XIX&X X '
DATE OF DECISION —31.12,.1990
‘S;Lekshmy & 3 others Applicant (s)
Nr.G Sagidhara Advocate for the Applicant (s)
thiyil’
Versus
. The Chief G Respondent (s)
. Talacommun;catloas, Trivandrum & 2 othars
Mr.K.Prabhakaran, ACGS‘C ——Advocate for the Respondent (s)
~ CORAM: |
The Hon'ble Mr. S.P.Mukerji - Vice Chairman
o ‘ ~ and v
The Hon’ble Mr. A.V.Haridasan - Judicial Member

Wi

Whether Reporters of local papers may be allowed to see the Judgement? A

To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of ghe Judgement? ]\/Q
To be circulated to all Benches of the Tribunal ? s

JUDGEMENT

(Mr,A,V,Haridasan, Judicial Member)

The applicants are aggriaved by the upgradation
to UOCs

-of 3 posts of Louwer Division Clerkg&ulth effect from

1.3.1989, ."ag . accarding to them the upgradation should
have been made effective from a date prior to 1.4.1987,

They have, in this application filed undsr section 19 of

the Administrative Tribunals Act, hrayed'that the second

respondent may be directed to upgrade "3 pbsts of Lomgr
Division Clerks aé Upper Division Clerks in the UDC/LDC
scheme in accordance with the provisions in Annexure=III
letter No.19-18/81-TEII. dated 30.8.1983 and to restructure
the UDC post SA/JA under the new scheme as direscted in the

Government of India, Department of Telecommunications
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letter No.34-41/86-3EA dated 4th August, 1988, at Annexure-II,

2, .The material averments in the application can be
briefly stated as follows. ‘The applicants 1 to 3 are
Lover Oivisiap Clerks-in the Telecom. Accounts unit uﬁder
the first respondent, and the 4th applicant is the reco- |
gﬁised dnion who represents the épplicants 1 tq_3 and
others through.ité circle secretary., The staffing pattern
in Telacom. AccoUnt# unit Qas UBC/LDC at 5:2 ratio. Posts
in UﬁC/LDC were sanctioned on the basis of the norms
prescribed by.the second raspa6dent at ths ratiovsfz
vide letter No.19-18/81-TE II. dated 30.8,1983, at Anne-
xufa-III.‘ Now the applicants are governed:: by‘The
Dapartman£=né Teleéommunicétions, Telecommunigatians
Accounté(Lnuer Diviéion-clefks,vJunior Accountants and
Ssenior Accmuntants) Recruitment Rules, 1988",
Annexure=-I which cams into effect érom 1{4.1987;.at
the time of the restructuring ef’f’ectifvé Boom Dodobandk.
: ' : . S
uoc/Loc patﬁern into LDC/JA/SA? Those who Uere'hblding
the post of UDC on a regular or adhoc bésis were deemed
to have been appointed to tﬁe post of JA, According to
the UDC/LOC ﬁattarn before the restructuring,.é person
-Qho had completed»3>years service iﬁ LDC was eligible
to be prohotad és uoc., 'Bdt after the restructuring and
as'per.thé.ﬂnnexure—l ﬁecruitment Rules, for pramgéion
to the post of JA, a person :un%gve worked ForvB years

_ | 7
in the post of LDC. Under the UDC/LOC pattern there was

a total combinad strength of 109 posts for the entire

-

v ved/-



3=

Kerala Telecom. Circle excluding Telephone Districts.
To maintain the S:é.ratio, there should have been 78
UOCs and 31 LDCS.' Butvby mistake tha Pirst respondent
maintained the UDC/LOC posts at 75/34. vThis mistake was
not rectifiéd eQén at the time of restructuring of UDC
post .to JA/SA posts, with the reéulttgogosts due to be
upgraded remained as LDCs. Senior LDCs who'Qére'to be
promotad against tﬁese 3 posts femainedvas LOCs Hue to
this mistake._vTha-4th -appiicant took up the métﬁar

| the mistake
with the first rsspondent who admittedé%n his letter
’dated‘12.12.1988, Annexure-VI, Thereafter by-thé impugnad
order da£ed 2.5.1989, Annexure-UII,.the-first respondent
- upgraded 3 posﬁs ovaDCs'into JA posts with effect from
1.3.1989; In fact as the mistake‘a:psa in implementing
ghe diraction céntainad in the letter dated 30.8.1983‘

the upgradation would have been made effective ffqm the

date on which the mistgke arose and not from 1.3.1989,

‘By upgrading the 3 posts of LDCs, tha-UDC/LDCCngf?ou'
ratio should héﬁe been maintained aﬁ 5:2 with ePfact from
a date priar.to the resﬁructuring under SA/JA pattarh.

If the upgradation was ﬁade effective fram the déte on
which the mistake arose,the applicants would have been
promoted to the pos§:dvaDCs 1059 prior to {.4.1987

and on 1.4;1987 ?bnm_ﬁha rastruetﬁfing, they uopld have
béen autamaticglly absofbad'as JAS. Neu'beeause of the
upgradation with affect'?rum 1.3.1989, the applicants
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would not\bs eligible to be promoted as JAs, since accor-
ding to Ahnaxure_l Recruitment Rules a person should have
8 years of sérvica as LDCs to be éligible to be promoted
‘as JAs The Pailure to maintain the ratio at 5:2 was on
account of Administrative lapses fof uhich.the épplicant
should not bs made to suffer. Aé the duties attached to
tﬁ;lposté of UDEé and LOCs are operétivé and one and the
same, retrospéctive upgradation'::éﬁduA;to reﬁrospective
promotiaﬁ pf eligiblé-LDCs in the upagradated JA.posts
with effact Pfom the date of restructuring is feasibié
and justifiad. Ih fact the fifst respondent had Q:itten
‘ £0 thé,sécqndrespondant regqmmendiné the case of thes app-
licants for redrospective upgrédatioh and promotion.
Infacﬁ_thé first respondent in his capacity should himéélf
haQe rectified tﬁa mistake ahd it was not necessary to
make any1such reference to ths seéondlaspondenﬁ. The
applicants.1 to 3 who are the éenibr mﬁst LDCs are highly
prejudiced.by the nnnfupgradation of thevLDC posts recti-
Pying the mistake on a date prior tﬁ 1.4.1987, i.e. the
date on uhich.the cadre was restructured. resulting in.
their loss of promaﬁinn. The applicants therefore prayv
that tha‘impugned order may be set asiae and the respondents
be directed to upgrade ﬁhé 3 LDCf posts on a date prior
to.the'restructqr;ng and to‘give the applicant consequen-

tiél benefits,

@
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3. In the reply statement, the case of the applicants
j is admitted

that 3 more posts of UDCs had to be upgraded a; UoCs{ Byt it
is contended that the upgradation was not done because of
the ban on Craatinn of new posts, and that on li?tingro?
the ban, the posts have been upgraded with effeét from
1.3.1989. Regarding tha]bss sustained by the applicants,
it'is contendsed that the mere fact thata person is qualified

. him with a .
to be promoted doss not tlothé / right to be promoted,

20 |

that the applicants 1 to 3 can bs promotad only after the
LOC posts wers upgraded, and that now that the posts are
upgraded the applicants did not become eligible for
promotion on account of change'in the Recruitment Rules which
is an”éccident of service which does nat give rise to a
legitimate caSe of action to the applicants. The respon-

dents therefore contend that the application is liable

to_be dismissed.

4, o ué have heard the argumenté of the learned counsel
on either éide and have also carefully perused the rscords

produéad.

5. In paragraph 4 of the reply statement, the respon-
dents have stated as follous:

"In pursuance of the orders contained in

DGP &T NDflétter No.15-4/82-TE,II dt.17.9.83
and 13.10.83 all the posts in the Telecom
Accounts Unit of Circle OPPice were brought
under 5:2 ratio vide this office Memo No.
ES/4-11/82-TA dt.14,11.83. A true copy of

000_6/"'
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the said letter is produced herewith and
marked as Ext.R2., The D,G.P&T ND letter
No.15-4/82-TE,II dt.9.5.84 has clarifiasd
that 5:2 ratio betwesn UDC/LDC is appli-
cable to pre-check clerks also. Accor-
dingly action was initiated to revise the
ratio of pre-check clerks alsa. On a
raview, three more posts were found eligi~
ble for upgradation to UDC cadre. Even
though it was agreed during the revieu
conducted in April 1985 to upgrade thres
more posts in principle, the same could
not be implemented due to the imposition
of ban by ths Ministry of Finance appli-
cable to all Central Govt. departments
including the department of Telecommu-
nications, since upgradation of post would
amount to creation of posts."

From the above quoted statement in the reply statement of
the respondents it is evident that in the year 1985 itself
it was agreed that 3 more posts of LDCs were eligible for
upgradation to UDC cadre. The reason why upgradation was
not effected, according to the respondents is that thers
was a ban on creétion on posts, The contention that up-
gradation of the post: of LDCs to UDCs would invelve
. ' , the .
creation of posts :to attaactlé ban does not appear to be
oy |
convincing, No order prohibiting an adjustment of the
exiéting posts§, upgrading some of the posts has been brought
 to our notice by the respondents. Had the 3 posts of LOCs
been upgraded in 1985, ior at least in 1986, the applicants
1 to 3 would have been promoted to that post and as a result
by the restructuring effective from 1.4.1987, the appli-
cants would have come~over to the post of JAs., Since that
in time,
was not doneﬁk?nu as the 3 posts have been upgraded, the
/-

in
applicants xxx¥¥ have become[pligible for promotion to
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those postson account of the change in the Recruitment Rules.
The applicants 1 to 3 should not be made to suffsrrnn account
of the fajlurs. on the part of the respondsnts to upgradg
the posts to méintainvthe ratio. as per rules, The first
‘respondent has in his letter.dated 23.11.89, at Annexure=-VII
explained that some of the senior LDCs who - 8re not eligible

for promotion to JA as per new Recruitment Rules Bk would

L .
have been promoted to UDCs under the 5:2 ratio if the mistake

in calculation of the post had been rectified in time.

~ He | has . also stated in his letter addressed to Smt.Sadana
ﬁixit, DGM(F&A), SEA Section, Telscom Directorate, New Delhi
as follows: | |

"On a detailed analysis of the whole issue
it is felt that Dlractorate s clarification
dt.9.5.84 could be applled at, initio, If
s0, there would be 3 more UDC posts under
LD/UD pattsrn. Ewventhough promotions afs
under FR 22(C) with assumption of higher
responsibility, as the egcstwhile TA Clerks/
adhoc UDCs/adhoc L5Gs as well as LDCs/UDCs
and sven the present JAs and SAs are performing
the same (clerical) cperative duties (super-
visory function being with JAOs/AAOs only)
it is felt that actual promotions with retrn—
spective effect are p0331ble.
_ - The. case is therefore being referred to
' Directorate for decision as to whether upgra-
| dation and promotions as above can be ordersd.
‘Béing a Union case an sarly reply is requested,”

‘It is evident from this letter ika uritten by the Pirst
. e
respondent that upgradation of the LDC posts to_UDC'posts
and promotion with retrospective sffect .could be made wilthout
any difficulty as the duties and responsibilities of the

eee8/-

2




ofd There

-8-

post of UDCs and LDCs are practically one at the same.

R . - . , to UDCs gvads
Since the upgradation of the postsof 3 LDCs juas nzi done
. ' . 8 '

§uiely on account of &dministrative lapses, it is unjuét

not to rectify the mistake,and not to undo the injustice

done to the applibants 1 to 3. Therefore, we areloﬁ the

view that the respondents have to be directed to upgrade

'3 mors posts of LDCs retrospectively with effect from

the dates on which the other similar posts uére ubgraded Ho an
Camel . | A
to maintain»the_ratiqhto promote the applicants 1 to 3
. S ’

- when thay became_eligibie to be ‘so promoted retrosbactivaly

and to effect ths raétructuring of the UDC postsvas JA/SA

under ths new schemd,

6. In the result, the application is allowed. The

respondents are directed to isswe orders upgrading the

3 posts of LDCs to UDCs so as to maintain the 5:2 ratio

as provided Por in Annexure-III with effect from 31,3,1987

14

to promote the applicants to UDC pqsté with effect from

that date if they were otherwise found eligible and suitéblg;

- armd to readjust the restructuringAas on 1.4.5987 and to pay

the applicants the arrsars of salaries and allowances con~

‘sequent -on the abgve said upgradation and promotion within

é périod of 3 months from the date of cammunication of this

Qs no order as to costs. -

]\\q/{‘ ' ?f%fl/y_m -0

(A.V. HARIDASAN (s .P.MUKERIJI)
JUBICIAL MEMBER ' -~ VICE BHAIRMAN

31.12.1990



