IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

. ERNAKULAM
. . 0.A. No.230/83 199 R , _ ”
' T Ax e ' : :
~ DATE OF DECISION__17+7.1990 ,

D.Raghoothaman - . Applicant (s) "
¢ P’l]s MP Krishnan Nair Advocate for the Applicant (s)

Pl Ragesuarvigﬁfhnan & PKSivadasan Nair

ersu

_B.M.,Southern Railuay, Madraamgumdem(s)
avid. 3 othevx

Mrs Sumathi Da“daﬂaﬂi ' ___Advocate for the Re‘spondeht (s)

CORAM:

The Hon'bie Mr.NV Krishnan, Administrative Member
R

12
[}

The Hon'ble Mr.AY Haridasan, Judicial Member -

Whether Reporters of local papers may be allowed to see the Judgement? V”é

To be referred to the Reporter or not? o : . i
Whether their Lordships wish to see the*fair copy of the Judgement? N2

To be circulated to all Benches of the Tribunal ? o ©
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JUDGEMENT
(shri AV Haridasan, Judicial‘Nember)
Thé brayer imAthis.éppl;cation Piled'by the apblicant
who is a Class:IU'emplayge uﬁder the respoﬁdenté i§ that a
yrit QP mandamus or any other appfap:iate urit decléring
thét he is ehtitlad to bé promdtédAas Clerk.with retrcsﬁective
éffect at least from 1973 may bé ;ssugd. shoraof details
whiéh are not necessaryzfor\the disposal of the agplicatisn,
" the material averments contained in the apﬁlicant can be
xﬂux:ifiﬁxated as follous.
2. The appliéant was appointed as Khalasi in the P.U.I.

office, Quilon in the year 1969. As per order No.V/W/504/

- £1.1IVY dated 17.12.1979 he was transferred to the Divisional
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Office, Trivéndrum. Though he was recruigad as Khalasi,

he has been doing cleri@él'uork all along and he is nouw
working as Géngman._ When more than 30 literéte,Géngman
like the appiicant who were juniorslto hih were doing
Cler;cél WOrK g ﬁﬁe applicant wa§ singled out énd aéked

and A , ,

to go/work in the llne as Gangaman. Challenging this

" transfer, the applicant Filed UA-575/85. This Tribunal
allowed the applicaﬁion and quasﬁed the above order of
transfer. The applicant had sﬁbmitted various othef
claims beFéré the authorities but they did not consider
them, The third respondent in ordé: to ‘harass and victimise

| | ‘ ing .

the applicant, issued an order . trans?er/tha applicant from
the present post where he is uorkiﬁg to the PMI(TVC). So
the applicant filed Ua—251/88 égainst'the above oraer dated
11.5.1388 on the‘ground~thét thig orde# was in violation of
the ordefvéf the Tribﬁnal in OA-575/86. Thé main contention
of the applicant was thét he was transﬁerred‘uhile his
juniors ue:é allowed to!work in the Clerical post.But this
applicétion was dismiésedvby the Tribunél.‘ This 0.A. is

filed without prejudice to the right of the applicant to

an appeal -
Pll&éﬁgﬁ)ﬂst the above order. X (Xxxx The applicant had

piled DA-355/88 which uas disposed of by this Tribunal
‘with the following directions:

"(a) based on the applicant's seniority with effect
from September, 1982 if any Gangman under
Respondents No.4 has been considered for
promotion or promoted to higher post for which
the applicant also was eligible, he should be
considered for such prometion and if found fit,
promoted notionally with effect from the date
on which any of his juniors was so promoted;
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() If any of his juniors has been deployed uhile
being under Respondent No.4 to higher post of
Senior Gangman/Keyman/Gangmate without any  trade
test or selection process, the applicant also
should be deployed on the same basis subject to
his suitability and safety considerations. Even
if he is not actually deployed to posts under ‘
Respondent No.4 carrying higher pay vhich any of
his juniors has got without gelection or without
passing trade test, the applicant should with
raprospective effect be paid the same salary
as his juniors so long as any of his juniors
continue to get such salary without test and
selection. This is because the applicant should
not suffer when as a literate Gangaman, he uwas
being deployed by the respondents for discharging
higher clerical duties without even payment of
higher salary and other benefits”

In terms of thexgbova order, the épplicant submitted his
 joining report to the Divisioﬁ;l Railway Manager, Southern
Railuay, Trivandrum dn 24.3.1989. The Senior Divisional
Enginéer directed the applicant to report to PWI, Trivandrum
The PWI, Trivandrum issﬁ;d ieﬁter:No.TUC/G/QUI &ated 23.3.
1989 édaressed to Gangmate,'TUE—Ii informing him to allou
the applicant to work as.avGanézmanf. The applicant had
alpéady passed thé test conductadp§g$€f§g?tPQaggehgoagsor
¢alled'Far'a viva. »Though the Viva was condqcted on
26;9.1988, the*respoﬁdent didvnpt publish the result.
: it_appears that the respondents deliberately withheld the
result or has not given ﬁass mark to him with malafide
intehtioh. ?he action of the respondeﬁts in not giving
pass mark to the applicant in theina is on account of
“the undue influence of the authorities. The scheme of
the réspondents is tb send back the épplicaht to do the
work of Gangman along with réu Gangmen even though he has
as a glerk I
been uoré&ggi}or the last 20 years. Since the app;icant
had beén uérking far the last 20 yéérs as ' a Clerk.and as
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he has passed the uritten test and has given proper anguers
to all the quesﬁions in thevviva.voca, the action of the
respondents in not‘givimg hi@ a posting as Cierk is
unsustainable. Therefore the applicant is entitled to be

promoted as Clerk with petrnspective:ef?ect atleast from

1973 ocnuwards.

3. ‘ The application is:resisted.by the respondents.

The averment’in the application that the applicant has been

do=ing Clerical work ?or the last 20 years is denied though
it is admitted that he uas.assisting the Clerical staff in

li?ting‘heavy iadgérs Utsized'fegisters etc. The claim of

the applicént thét he has passed the Clerical éest‘and that

he. was noé given pass mark in the_viva voce with malafide

intention is absolutely false. It bhas been avérréd that

the Casé of the épplicant that the respondents have>mant0nly

AN

failed him in the viva voce is not true to fact. It is the

applicant
case of the raspondents that the/was Mot promoted becaase

he was not Pound qualified by the selection committee. The

fespondents have contended that the aﬁplicant has no legiﬁimate

-

made ' '
grievance as he has not/any’representation against his non-

k‘selection and. since he has not challenged the selection of

-

the other“qdﬁifiad hands. Therefore the respondents pray
that the application being devoid of any merit has to be

dismissed.
argumants of the
4. We have heard the/learnad counsel on either side

and.hava also perused the documents carefully. As directed

-
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us,
by/the learned counssl for the respondents produced for
our perusal the records relating to the seleétion from
Class~IV to Class~II1I in uwhicfhr the applicanﬁ took part,

including the tabulation sheet of marks'aﬁardéd to the

candidates who appeared in the viva voce.

5, The case of the applicant that he'is entitled to

be promoted as a Clerk with retrospective effect atleast

Prdm»the year 1973 onuards for the reason that he has been
doing'tlerical work for the last 20 years‘has no basis,
This claim has been negatived by the Tribunal in the order

in DAK-251/88. 1In that application, the applicant had

'sought for a declaration that Ee was entitled to get pay

and allpuances of LOC with effect from 1979 onwards on

the ground that he has been working on clerical duties

' - 0A K- 251/”8\Ext R?
from 1979 ocnwards. In the last paragraph oiﬁ:ﬁ;/order /

bean

>i£ has/stated as Pollcus:

"Ag ragards the claim of the applicant to be paid
as a clerk, he was not able to establish that he
had been actually performing only clerical duties

" in the same mannsr as clerks in the regular esta-

blishment in the Divisional Office are performing.
Therefore we are not inclined to allow the second.
prayer in the application.”

‘While the claim of the applicant for pay and allouances4

of L.D.C. on the ground that he has been uorking as a
Clerk from 1979 onwards has been rejectea by-the‘Tribunal
in'DAK~251/88,vthe applicant cannot'legitimétely claim
that if should be declared that he is entitled to bs

promoted as Cierk with retrospective efﬁedt from 1973

v
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onwards., So for this reason alone the applicant is not

entitled to the relief claimed in the application.

6. We have perused the file relating to the selection
to Class III Prom Class IV employees in which the applicant
élso participated. As per the Departmental instrucﬁions
in the matter, candidates have to securs 37% marks éut of.
75 in professional ability i.e. written test and viva voce
put together and 50% marks invaggregate for being pléced

gn the panel uith a concession of 10% marks in the case

of SC/ST candidates. From the tabulated sheet of the
summary of marks, it is seen that the applicant has scored
only 36 marks out of 75 in_proféssional ability as against -
the qualifying marks 0P>37% and an aggregate of 51;66%.

So though he got more than 50% marks in the aggregate, ye?

as he has failed to get 37% marks in professional ability .

he has to be treated as failed. The contention of the
applicant tﬁat the respondents have wantonly Faiied him in
the viva voce does not appear to be correét on a perusal of
the selection pro;eedings. - Therefore, on a careful scrutiny

of the entire documents and pleadings, we are convinced that
there is. absoclutely no basis for the claim of the applicant
that he is entitled to be promoted as Clerk retrospectively

from the year 1973 onuards nor for a promotion based on

0007/-
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the 1988 examination.

7. In view of what is stated in the foregoing para-
graph, we hold that the applicant has no legitimate grie-
vance énd therefore we dismiss the applidation without

i -

any order as tg| costs.

(A.U.HARIDASAN) '  (N.V.KRISHNAN)

JUDICIAL MEMBER ~ ADMINISTRATIVE MEMBER

17.7.1890



